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GRIMES, J. 

On petition for writ of habe.as corpus, we consider the 

question of whether counsel should be furnished to indigent 

defendants in all parole revocation proceedings. We have 

jurisdiction under article V, section 3(b)(9), Florida 

Constitution. 

Petitioner was convicted of armed robbery in 1974 and 

sentenced to prison for ninety-nine years. He was released on 

parole in 1981 to remain under supervision for twenty years. In 

1985, he was charged with violating his parole. Following 

preliminary and final revocation hearings, the Florida Parole and 

Probation Commission revoked his parole for failing to make the 

required monthly reports and for failing to pay the costs of 

supervision. 

Petitioner asserts that although he was indigent, the 

Commission refused his request for the appointment of a lawyer to 

represent him at the preliminary and final revocation hearings. 

The record reflects that the Commission determined pursuant to 

Gagnon v. Scarpelli, 411 U.S. 778, 93 S.Ct. 1756, 36 L.Ed.2d 656 

(1973), that petitioner was not entitled to be furnished counsel 

because he admitted the charges, and he was sufficiently capable 



of speaking for himself on any matters which might justify or 

mitigate the violations in this uncomplicated case. 

In Gagnon the United States Supreme Court held that a 

state is not under a constitutional duty to provide counsel for 

indigents in all probation or parole revocation proceedings, but 

the right to counsel should be determined on a case-by-case 

basis. However, in State v. Hicks, 478 So.2d 22 (Fla. 19851, 

this Court went beyond Gagnon and held that the State of Florida 

must furnish counsel to all persons charged with probation 

violations. The petitioner now asks us to extend this rule to 

parole revocation proceedings. 

The petitioner points to a number of procedural and 

substantive similarities in probation revocations and parole 

revocations. He argues that a uniform rule in all parole 

revocation proceedings would be more easily understood and result 

in a fairer application. He also argues that the providing of 

counsel would better protect the basic rights of parolees. 

While we acknowledge the merit in these arguments, we 

conclude that if counsel is to be furnished in all parole 

revocation proceedings, this decision should be made by the 

legislature. Revocation of parole is not part of a criminal 

prosecution, and thus the full panoply of rights due a defendant 

in such a proceeding does not apply to parole revocations. 

Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2593, 33 L.Ed.2d 484 

(1972). While there are similarities in probation and parole, 

there are also some significant differences. 

Probation is under the jurisdiction of the courts, and it 

was in the exercise of our authority over the court system that 

we determined in Hicks that counsel must be furnished in all 

probation revocation hearings. Parole is administered by the 

Commission. Moreover, parole revocation proceedings are 

conducted by nonlawyers. Requiring that counsel be furnished in 

every case would inevitably lead to the use of counsel by the 

state. As noted in Gagnon, the decision-making process would be 

prolonged and the financial cost to the state would be 



substantial. Finally, unlike probation revocation, parole 

revocation does not lead to a sentencing hearing which 

necessarily requires the appointment of counsel. 

Since the Commission properly followed the dictates of 

Gagnon in determining that petitioner'was not entitled to counsel 

in the subject parole revocation proceedings, we deny the 
* 

petition for habeas corpus. 

It is so ordered. 

McDONALD, C.J., and OVERTON and EHRLICH, JJ., Concur 
BARKETT, J., Dissents with an opinion 
KOGAN, J., Dissents with an opinion, in which SHAW and BARKETT, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 

* We wish to recognize the excellent services rendered by 
Michael E. Allen, Public Defender of the Second Judicial 
Circuit, who this Court appointed to represent petitioner in 
this proceeding. 



BARKETT, J., dissenting. 

Petitioner argues that he is entitled to counsel under 

this Court's decision in State v. Hicks, 478 So.2d 22 (Fla. 

1985). I think he is correct. Despite the majority's attempt to 

"distinguishw Hicks by noting the differences between parole and 

probation revocations, it totally fails to recognize the only 

basis for the decision in Hicks: 

We note at the outset that there is no 
constitutional requirement for the apppointment of 
counsel in all probation revocation hearings. . . . 
We predicateur decision here on the ground that a 
uniform rule in all probation revocation hearings is 
more easily understood and easier to administer than 
requiring attorneys in some cases but not in others. . . . Judge Downey, writing for the district court, 
has cogently stated reasons to adopt the ruling we 
make. We doubt that we could improve upon his 
opinion and therefore adopt it as the opinion of 
this Court. 

478 So.2d at 23-24 (emphasis supplied). 

The conclusion compelled by the rationale in Hicks is 

equally compelled by parole revocation hearings. There is no 

question that parolees are constitutionally entitled to counsel 

in some cases: 

It is neither possible nor prudent to 
attempt to formulate a precise and detailed set 
of guidelines to be followed in determining when 
the providing of counsel is necessary to meet 
the applicable due process requirements. The 
facts and circumstances in preliminary and final 
hearings are susceptible of almost infinite 
variation, and a considerable discretion must be 
allowed the responsible agency in making the 
decision. Presumptively, it may be said that 
counsel should be provided in cases where, after 
being informed of his right to request counsel, 
the probationer or parolee makes such a request, 
based on a timely and colorable claim (i) that 
he has not committed the alleged violation of 
the conditions upon which he is at liberty; or 
(ii) that, even if the violation is a matter of 
public record or is uncontested, there are 
substantial reasons which justified or mitigated 
the violation and make revocation inappropriate, 
and that the reasons are complex or otherwise 
difficult to develop or present. In passing on 
a request for the appointment of counsel, . the 
responsible agency also should consider, 
especially in doubtful cases, whether the 
probationer appears to be capable of speaking 
effectively for himself. 

Gagnon v. Scarpelli, 411 U.S. 778, 790-91 (1973). 

Moreover, the state concedes that a substantial number of 

parole revocation proceedings are based on alleged commissions of 

new criminal offenses wherein counsel must be provided. As in 



Hicks, the inherent fairness and equality of a uniform rule is 

far preferable to the difficulties of indefinite standards. Even 

the federal government has recognized the difficulty in 

attempting to apply the standard established by Gagnon, and in 

response thereto Congress has provided for appointed counsel in 

glJ federal parole revocation hearings involving indigents. 18 

U.S.C. 4214. 

Moreover, providing counsel would address the same 

constitutional concerns expressed by the opinion of the Fourth 

District in Hicks, which this Court adopted: 

We are particularly impressed with the problem of 
infringing on a probationer's protection against 
self-incrimination where, as below, a revocation 
hearing is conducted prior to the disposition of 
criminal charges forming the basis of the 
affidavit of violation. See State v. Heath, 343 
So.2d 13 (Fla. 1977), cert. denied, 434 U.S. 893, 
98 S.Ct. 269, 54 L.Ed.2d 179 (1977). 

As Heath points out, there is a very fine line between a 

lawful assertion of a probationer's constitutional right 

remain silent and an unlawful refusal to answer questions in 

accordance with the standard conditions of probation or parole. 

An uncounseled parolee's inability to recognize this fine line 

will inevitably lead to difficult and perhaps unfair results. 

Saying too little might result in a violation of parole or 

probation and saying too much could well result in forfeiture of 

rights under the fifth amendment. The same concerns exist with 

reference to the parolee's right to counsel under the sixth 

amendment and under Florida Rule of Criminal Procedure 3.111(a), 

as well as possible difficulties pertaining to a parolee's fourth 

amendment right of freedom from unlawful searches and seizures. 

(Evidence of unlawful searches and seizures is inadmissible in 

revocation hearings. State v. Cross, 487 So.2d 1056 (Fla.), 

cert. dismissed, 107 S.Ct. 248 (1986); State v. Dodd, 419 So.2d 

333 (Fla. 1982); and Kinsler v. State, 360 So.2d 24 (Fla. 2d DCA 

1978). ) 

Indeed, there is a greater need to assure counsel to 

safeguard these constitutional protections because parole 

revocation proceedings are conducted by a commission 



representative who is not an attorney in both the preliminary 

hearing, see Fla. Admin. Code Rule 23-21.22(7), and the final 

revocation hearing, see g 947.23, Fla. Stat. (1985). 

In conclusion, for the foregoing reasons and because 

parole and probation revocation proceedings are so similar as to 

be nconstitutionally indistinguishablen* for purposes of due 

process considerations, Gagnon, 411 U.S. at 782 n. 3, I would 

require, unless there is conflict, that the public defender 

system furnish representation for indigent parolees at initial 

interview and preliminary and final parole revocation hearings. 

* The issues to be resolved at each are virtually identical, that 
is, issues pertaining to technical violations, such as change of 
residence without advising supervisors, failure to submit monthly 
reports, wilfully failing to pay costs of supervision, or issues 
pertaining to substantive violations such as committing a crime 
while on probation or parole. 



KOGAN, J . ,  d i s s e n t i n g .  

I n  S t a t e  v .  Hicks, 478 So.2d 2 2  ( F l a .  1985) ,  we he ld  t h a t  

an i n d i g e n t  i s  e n t i t l e d  t o  have counsel  appointed i n  p roba t ion  

revoca t ion  proceedings.  The Court holds  today t h a t  t h e  same does 

no t  apply t o  p a r o l e  revoca t ion  hear ings .  P a r t  of t h e  r a t i o n a l e  

f o r  t h i s  ho ld ing  i s  t h a t  t h e  c o s t  of supplying counsel  t o  

i n d i g e n t s ,  a s  w e l l  a s  t h e  c o s t  of having t h e  s t a t e  supply an 

a t t o r n e y  a t  t h e s e  n o n j u d i c i a l  proceedings would be t o o  g r e a t .  I t  

i s  from t h i s  holding t h a t  I d i s s e n t .  

Admittedly, t h e  c o s t  of supplying i n d i g e n t s  wi th  

r e p r e s e n t a t i o n  i s  g r e a t .  However, i n  p a r o l e  revoca t ion  h e a r i n g s ,  

where a  defendant  can summarily be placed i n  p r i s o n  i n  some cases  

f o r  t h e  r e s t  of h i s  l i f e ,  such a  c o s t  i s  v i r t u a l l y  

i nconsequen t i a l .  When compared wi th  such a  dramat ic  d e p r i v a t i o n  

of l i b e r t y ,  t h e  f i n a n c i a l  burden appears  nominal. 

The ma jo r i t y  d i s t i n g u i s h e s  t h e  Hicks ca se  from t h e  ca se  a t  

b a r  on t h e  b a s i s  t h a t  p roba t ion  revoca t ion  proceedings  a r e  under 

t h e  j u r i s d i c t i o n  of t h e  c o u r t  system whi le  pa ro l e  r evoca t ion  

proceedings  a r e  adminis te red  by t h e  F l o r i d a  Paro le  and Proba t ion  

Commission. This d i s t i n c t i o n ,  according t o  t h e  Court ,  r enders  

t h e  problem one t h a t  can only  be addressed by t h e  l e g i s l a t u r e .  

While I ag ree  t h a t  t h e  d i s t i n c t i o n  between t h i s  case  and Hicks i s  

v a l i d ,  I do not  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  i s  n e c e s s a r i l y  t h e  

on ly  body a b l e  t o  d e a l  wi th  such a  s i g n i f i c a n t  r i g h t  a s  t h e  r i g h t  

t o  counsel .  

The n a t u r e  of a  p a r o l e  revoca t ion  hea r ing  i s  such t h a t  t h e  

presence of an a t t o r n e y  can mean t h e  d i f f e r e n c e  between l i f e  

imprisonment o r  cont inued p a r o l e ,  and thus  persona l  freedom i s  a t  

i s s u e .  C e r t a i n l y ,  t hose  defendants  who can a f f o r d  r e p r e s e n t a t i o n  

a t  t h e s e  proceedings do o b t a i n  such counsel .  There i s  l i t t l e  

doubt t h a t  defendants  of means a r e  then  a t  a  s u b s t a n t i a l  

advantage over  i n d i g e n t  defendants .  An a t t o r n e y  w e l l  versed  i n  

t h e  conduct of a  p a r o l e  revoca t ion  hea r ing  i s  i n  a  f a r  b e t t e r  

p o s i t i o n  t o  s ee  t h a t  h i s  c l i e n t ' s  b a s i c  r i g h t s  a r e  p r o t e c t e d  than 

a  defendant  who i s  no t  r ep re sen ted .  



A s  J u s t i c e  Ba rke t t  c o r r e c t l y  n o t e s ,  t h e  Pa ro l e  Commission 

i s  made of up nonlawyers. The ma jo r i t y  b e l i e v e s  t h a t  t h i s  makes 

t h e  proceedings l e s s  complicated,  t hus  o b v i a t i n g  t h e  need f o r  

r e p r e s e n t a t i o n .  I b e l i e v e ,  however, t h a t  t h e  f a c t  t h a t  t h e  

Commission c o n s i s t s  of nonlawyers magnif ies  t h e  need f o r  

r e p r e s e n t a t i o n  of i n d i g e n t s .  Commission members a r e  no t  a s  aware 

of a  d e f e n d a n t ' s  b a s i c  r i g h t s  t o  t h e  same degree  they would be i f  

they  were a t t o r n e y s .  Thus, t h e  Commission a s  it now s t ands  i s  

n o t  i n  t h e  b e s t  p o s i t i o n  f o r  p r o t e c t i n g  those  b a s i c  r i g h t s .  The 

presence of a t t o r n e y s  r e p r e s e n t i n g  i n d i g e n t  defendants  would h e l p  

i n s u r e  t h a t  a t  l e a s t  b a s i c  r i g h t s  of t h e  defendant  a r e  p r o t e c t e d  

be fo re  p a r o l e  i s  summarily revoked, and t h e  defendant  i s  r e tu rned  

t o  p r i son .  

I recognize  t h a t  t h e  United S t a t e s  Supreme Court has he ld  

t h a t  t h e  United S t a t e s  C o n s t i t u t i o n  does no t  r e q u i r e  i n d i g e n t  

defendants  t o  be r ep re sen ted  a t  p a r o l e  r evoca t ion  hea r ings ,  

Gagnon v. S c a r p e l l i ,  4 1 1  U.S. 778 (1973) .  This does n o t  p rec lude  

t h e  S t a t e  of F l o r i d a  from imposing such a  requirement.  I b e l i e v e  

t h a t  t h e  d ive rgen t  t r ea tmen t  between t h a t  of i n d i g e n t  defendants  

and defendants  who can a f f o r d  r e p r e s e n t a t i o n  r e q u i r e s  t h e  s t a t e  

t o  provide a t t o r n e y s  t o  i n d i g e n t  defendants  a t  p a r o l e  r evoca t ion  

hea r ings .  While I agree  wi th  t h e  r a t i o n a l e  adopted by t h e  

ma jo r i t y ,  t h a t  t h i s  would i n e v i t a b l y  l ead  t o  use  of counse l  by 

t h e  s t a t e ,  t h e  purpose of r e p r e s e n t a t i o n  a t  hea r ings  i s  no t  t o  

g a i n  some s t r a t e g i c  edge over t h e  s t a t e .  I t  i s  merely t o  i n s u r e  

t h a t  t h e  b a s i c  r i g h t s  of t h e  defendant  a r e  p r o t e c t e d .  For t h i s ,  

it i s  no t  necessary f o r  t h e  s t a t e  t o  provide opposing counsel .  

The f i n a n c i a l  c o s t  t o  t h e  s t a t e  would admi t ted ly  be 

s u b s t a n t i a l .  However, t h e  d e p r i v a t i o n  of t h e  r i g h t  t o  counse l  i s  

a  c o s t  f a r  more s u b s t a n t i a l ,  and one t h a t  t h i s  s t a t e  cannot  

a f f o r d  t o  bear .  For t h e s e  reasons ,  I r e s p e c t f u l l y  d i s s e n t  from 

t h e  ma jo r i t y  opinion.  

SHAW and BARKETT, JJ.,  Concur 
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