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ARGUMENT 

THE SENTENCES HANDED DOWN DO NOT 
VIOLATE CONSTITUTIONAL PROVISIONS. 

The S t a t e ' s  cross appeal goes d i r e c t l y  to  t h i s  Court ' s  

propor t ional i ty  review. It i s  the  S t a t e ' s  pos i t ion  t h a t :  

a . )  the  t r i a l  c o u r t ' s  "finding" of two mit igat ing 

fac to rs  in  t h i s  case was flawed; 

b . )  t r i a l  courts  should only be permitted t o  find 

s t a tu to ry  mit igat ing fac tors  which follow the  holdings of 

t h i s  Court; 

c . )  appel la te  review is  avai lable  whenever a 

mit igat ing fac to r  has been "found" absent competent, 

subs tan t ia l  evidence; 

d . )  i f  not s t r i cken ,  such fac to rs  should be 

relegated t o  the category of "non-statutory mit igat ing;"  and 

e . )  such fac tors  should be given l e s s  weight i n  

t h i s  Court 's  propor t ional i ty  review. 



ANALYSIS 

The S t a t e  r e a d i l y  concedes t h a t  defendants have t h e  

r i g h t  t o  argue any f a c t o r  i n  mi t iga t ion .  Lockett v .  Ohio, 

438 U.S. 586 (1978). Dis t inc t ions  must be drawn, however, 

between s t a t u t o r y  and non-statutory mi t iga t ing  f a c t o r s ,  f o r  

review purposes. 

This i s  a  case where the  t r i a l  cour t  l i s t e d  two f a c t o r s  

s p e c i f i c a l l y  mentioned i n  F.S. $ 921 . I41  (6) as being 

p o s s i b l e  f a c t o r s  i n  mi t iga t ion .  (R. 302). The S t a t e  would 

normally have had no quar re l  with t h i s  tu rn  of events ,  

except f o r  one th ing:  o the r  defendants i n  a p p e l l a n t ' s  exact 

same s i t u a t i o n  have not been ab le  t o  a v a i l  themselves of 

these  s t a t u t o r y  mi t iga t ing  f a c t o r s .  (See a u t h o r i t i e s  c i t e d  

i n  Appel lee 's  Answer B r i e f ) .  It would seem, then,  t o  be 

b a s i c a l l y  u n f a i r  and i l l o g i c a l  t o  hold t h a t  t r i a l  cour ts  

could f l aun t  precedent i n  any given case and "award" a  

s t a t u t o r y  mi t iga t ing  f a c t o r  t o  one defendant over another 

when the  f a c t s  of those respect ive  cases a r e  i d e n t i c a l .  

This i ssue  goes d i r e c t l y  t o  t h i s  Cour t ' s  duty t o  ensure 

uniformity i n  c a p i t a l  sentencing throughout F lor ida .  

This case c a l l s  fo r  a  f inding  t h a t  s t a t u t o r y  mi t iga t ing  

f a c t o r s  must be uniformly appl ied throughout t h e  s t a t e .  



J u s t  as no s t a t u t o r y  aggravating f a c t o r  w i l l  be allowed t o  

s tand i f  it offends s t a t u t e  o r  precedent,  so too must 

s t a t u t o r y  mi t iga t ing  f a c t o r s  be t r e a t e d .  Any such f a c t o r  

should be automatical ly  c l a s s i f i e d  by t h i s  Court a s  

non-statutory.  This w i l l  help ensure uniform sentencing and 

t r u e r  p ropor t iona l i ty  review. 

Although undersigned counsel has not been ab le  t o  f ind  

any precedent on t h i s  exact po in t ,  t h e r e  does e x i s t  case law 

which would support t h e  propos i t ion  t h a t  even mi t iga t ing  

f a c t o r s  can be sub jec t  t o  review. 

"Finding o r  not f inding  t h a t  a  
mi t iga t ing  circumstance has been 
es t ab l i shed  and determining t h e  
weight t o  be given such, however, 
i s  within the  t r i a l  c o u r t ' s  
d i s c r e t i o n  and w i l l  not be 
dis turbed i f  supported by competent 
s u b s t a n t i a l  evidence ." S t a t e  v.  
Bolender, 503 So.2d 1247 a t  1249 
(Fla .  1987). 

This quote implies t h a t  even a  f inding i n  favor of a  

mi t iga t ing  circumstance would be subjec t  t o  review, and 

perhaps overturned i f  t h a t  f inding i s  not supported by the  

evidence. The door has thus been opened t o  hold,  i n  t h i s  

case and i n  cases l i k e  i t ,  t h a t  the  two s t a t u t o r y  mi t iga t ing  

f a c t o r s  c i t e d  by the  t r i a l  court  were improperly found, and 

t h a t  t h e i r  inc lus ion  as s t a t u t o r y  mi t iga t ing  f a c t o r s  would 

e f f e c t i v e l y  skewer p ropor t iona l i ty .  



C o n s i d e r ,  f o r  example, t h e  t r i a l  c o u r t ' s  f i n d i n g  o f  

l a c k  o f  p r i o r  c r i m i n a l  h i s t o r y .  The o n l y  ev idence  adduced 

a t  t r i a l  l e d  t o  t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  a p p e l l a n t ' s  

h i s t o r y  w a s  a n y t h i n g  b u t  c r i m e - f r e e .  Appe l l an t  w a s  

c o n v i c t e d  o f  two murders and s e v e r a l  o t h e r  f e l o n i e s .  Given 

t h i s  u n c o n t r o v e r t i b l e  f a c t ,  t h e  t r i a l  c o u r t  abused i t s  

d i s c r e t i o n  i n  f i n d i n g  o t h e r w i s e .  Bolender  p e r m i t s  t h i s  

Court  t o  s t r i k e  t h a t  m i t i g a t i n g  f a c t o r .  

The Court  shou ld  a l s o  c o n s i d e r  t h e  ev idence  which w a s  

used  t o  e s t a b l i s h  age  a s  a  m i t i g a t i n g  f a c t o r  (TR. 1348) .  

The o n l y  "evidence" h e r e  w a s  a  s t a t e m e n t  by t h e  de fendan t  

t h a t  he  was 24 y e a r s  o l d .  There  w a s  n o t h i n g  else.  That i s  

g r o s s l y  i n a d e q u a t e .  A s  J u s t i c e  Shaw s t a t e d  i n  G a r c i a  v. 

S t a t e ,  492 So.2d 360 ( F l a .  1986) ,  "every  murderer  h a s  an  

11 a g e .  There s imply  h a s  t o  be more ev idence  p r e s e n t e d  t o  

s u p p o r t  a f i n d i n g  o f  m i t i g a t i o n .  

"The f a c t  t h a t  a  murderer  i s  twenty  
y e a r s  of  a g e ,  w i t h o u t  more, i s  n o t  
s i g n i f i c a n t  ****." G - a r c l a ,  a t  367. 

Based on t h e  c a s e s  which have upheld  r e j e c t i o n s  of age  

a s  a  m i t i g a t i n g  f a c t o r  (See S t a t e ' s  Answer B r i e f ) ,  it i s  

c l e a r  t h a t  c a p i t a l  d e f e n d a n t s  who s imply  a r g u e  t h a t  t h e y  



a r e  "x" number o f  y e a r s  o ld  do n o t  q u a l i f y  f o r  t h i s  f a c t o r .  - 

To say  t h a t  t h i s  a p p e l l a n t  does qua l i f y - - absen t  t h e  

s u b s t a n t i a l  ev idence  r e q u i r e d  by Bolender--would undermine 

t h e  p r o p o r t i o n a l i t y  of  dea th  s en t ences  i n  F l o r i d a .  True 

p r o p o r t i o n a l i t y  r e q u i r e s  t h a t  agg rava t i ng  and m i t i g a t i n g  

f a c t o r s  be un i fo rmly  a p p l i e d .  

THE REMEDY 

Should t h i s  Court dec ide  no t  t o  s t r i k e  t h e s e  f a c t o r s ,  

t h e  S t a t e  would sugges t  an  a l t e r n a t i v e  remedy. It is  

recommended t h a t  t h e s e  m i t i g a t i n g  f a c t o r s  be termed 

I 1  11 n o n - s t a t u t o r y .  S a i d  r e c l a s s i f i c a t i o n  is  r e q u i r e d  t o  

main ta in  u n i f o r m i t y  i n  t h i s  area of  t h e  law. 

The United S t a t e s  Supreme Court h a s  mandated t h a t  d e a t h  

p e n a l t y  c a s e s  be decided i n  a  c o n s i s t e n t  manner. Eddings v .  

Oklahoma, 455 U.S. 104  (1982). It i s  r e q u i r e d  t h a t  a l l  

r e l e v a n t  m i t i g a t i n g  f a c t o r s  be hea rd  by t h e  s e n t e n c e r .  A t  

t h e  same t i m e ,  " [ t l h e  s e n t e n c e r ,  and t h e  Court o f  Cr imina l  

Appeals on review,  may de te rmine  t h e  weight  t o  be g iven  

r e l e v a n t  m i t i g a t i n g  evidence ."  Eddings,  a t  114,  115. The 

Supreme Cour t  h a s  t h e r e f o r e  g iven  t h i s  Court  t h e  

d i s c r e t i o n a r y  power t o  c o n s i d e r  any f a c t o r  i n  m i t i g a t i o n  



as i t  wishes .  It is  on ly  r equ i r ed  t h a t  a l l  m i t i g a t i n g  -- 

f a c t o r s  be cons idered .  I n  f a c t ,  t h e  Court openly suggested 

t h a t  t h e  reviewing cou r t  could g ive  " l i t t l e  weight1' t o  t h e s e  

f a c t o r s .  E d d i n ~ s  a t  115. 

Given t h e  language of Bolender and Eddings, t h e r e  would 

appear  t o  be no impediment t o  r e c l a s s i f y i n g  t h e s e  two 

m i t i g a t i n g  f a c t o r s  a s  "non-s ta tu tory  , I 1  and no impediment t o  

a£  f  o rd ing  them l e s s  cons ide ra t ion  i n  t h e  o v e r a l l  weighing 

p roces s .  ( s ee  "The Weighing Process ,"  Answer B r i e f ,  pages 

28-29) .  This  is e s p e c i a l l y  t r u e  given t h e  p l a i n l y  t e n t a t i v e  

wording of t h e  sen tenc ing  o r d e r  i t s e l f ,  where t h e  t r i a l  

cou r t  only h a l f h e a r t e d l y  embraced these  f a c t o r s .  To a f f o r d  

t h e s e  f a c t o r s  t h e  f u l l  weight of v a l i d  s t a t u t o r y  m i t i g a t i n g  

f a c t o r s  would no t  be i n  keeping wi th  a  proper  

p r o p o r t i o n a l i t y  review. 



SUMMARY 

The Cross Appeal is meritorious. If not stricken 

altogether, these mitigating factors must at least be 

relegated to the status on non-statutory, and afforded 

reduced weight. 
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