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IDENTITY OF AMICUS AND REASON FOR APPEARANCE 

The S o u t h  F l o r i d a  H o s p i t a l  A s s o c i a t i o n  i s  a t r a d e  

a s s o c i a t i o n  whose members i n c l u d e  f o r t y - f o u r  h o s p i t a l s  i n  Dade,  

Broward a n d  Monroe C o u n t i e s .  A s  r e q u i r e d  by F l o r i d a  l a w ,  t h e  

member o r g a n i z a t i o n s  h a v e  a p p o i n t e d  b o a r d s  or committees to  d e a l  

w i t h  a  v a r i e t y  o f  c r i t i c a l  matters. 

Some o f  t h e s e  committees h a n d l e  p r i m a r i l y  a d m i n i s t r a t i v e  

work; o t h e r s  mus t  d e a l  w i t h  m e d i c a l  or p r o f e s s i o n a l  matters. The 

s c o p e  o f  t h e  r e s p o n s i b i l i t y  o f  t h e  b o a r d  members and  t h e  e x t e n t  

t o  which  t h e y  are t o  b e  s u b j e c t  t o  l a w s u i t s  are matters o f  

immense c o n c e r n  and  i m p o r t a n c e  to  e a c h  member and  to  t h e  

A s s o c i a t i o n  as a whole .  

T h i s  case c o u l d  s u b j e c t  b o a r d  members, p a r t i c u l a r l y  t h o s e  

i n v o l v e d  i n  p e e r  r e v i e w ,  t o  g r e a t l y  i n c r e a s e d  r i s k s  w h i l e ,  a t  t h e  

same, t i m e  making i t  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  f o r  t h e  

h o s p i t a l s  t h e m s e l v e s  t o  comply w i t h  t h e  s t a t e ' s  r e q u i r e m e n t s  #" 

c o n c e r n i n g  t h e  s t a f f i n g  o f  t h e  b o a r d s .  

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

The S o u t h  F l o r i d a  H o s p i t a l  A s s o c i a t i o n  a d o p t s  t h e  S t a t e m e n t  

o f  Case and  S t a t e m e n t  o f  t h e  F a c t s  i n  t h e  b r i e f  t o  b e  s u b m i t t e d  

by t h e  D e f e n d a n t s .  

SUMMARY OF ARGUMENT 

I f  S e c t i o n  768 .40  ( 4 )  o f  t h e  F l o r i d a  S t a t u t e s  were t o  b e  h e l d  

t o  create a n  a b s o l u t e  p r i v i l e g e  and t h e  C o u r t  t h e n  were t o  

c o n c l u d e  t h a t  t h e  s t a t u t e  i s  u n c o n s t i t u t i o n a l ,  t h e  r e s u l t  would 



be  c h a o s .  I n d e e d ,  e v e n  t h e  knowledge t h a t  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  s t a t u t e  h a s  been  s u b j e c t e d  t o  s e r i o u s  q u e s t i o n  h a s  l e d  t o  

g r e a t  c o n c e r n  and  u n c e r t a i n t y  a s  t o  t h e  powers  and  l i a b i l i t i e s  o f  

b o a r d  members. Were t h a t  p r o t e c t i o n  t o  b e  e l i m i n a t e d ,  common 

s e n s e  s a y s  t h a t  h o s p i t a l s  would f i n d  i t  s i g n i f i c a n t l y  more 

d i f f i c u l t  - i f  n o t  i m p o s s i b l e  - t o  f i n d  q u a l i f i e d  p e r s o n n e l  t o  

s e r v e .  

Moreover ,  e v e n  i f  p e r s o n s  c o u l d  b e  found  t o  s i t  on t h e  

committees, t h e  r i s k  o f  v i r t u a l l y  u n l i m i t e d  l a w s u i t s  would have  a  

less d i r e c t ,  b u t  s t i l l  p o t e n t i a l l y  d e v a s t a t i n g  i m p a c t  on  t h e  

q u a l i t y  o f  m e d i c a l  s e r v i c e s  i n  t h i s  S t a t e .  The b o a r d  member 

would f e e l  c o n s t a n t  p r e s s u r e  t o  a v o i d  c o n t r o v e r s y  and  t o  "go  

a l o n g "  i n  m a r g i n a l  c a s e s  r a t h e r  t h a n  t a k e  a  s t a n d  a g a i n s t  t h e  

u n q u a l i f i e d  a p p l i c a n t ;  or f o r  t h a t  m a t t e r ,  t o  c r i t i c i z e  

i ncumben t s ;  or  t o  s u p p o r t  a n  improvement  i n  t e c h n i q u e s  or 

equ ipmen t  b e c a u s e  t h a t  m i g h t  b e  t a k e n  by o u t s i d e  g r o u p s ,  or t h e i r  

l a w y e r s ,  a s  a n  " a d m i s s i o n "  t h a t  t h e  s t a t u s  quo  was " d e f i c i e n t  

( e v e n  though ,  i n  f a c t ,  t h e  s t a t e m e n t  r e p r e s e n t e d  n o t h i n g  more 

t h a n  a  l a u d a b l e  a t t e m p t  t o  r a i s e  s t a n d a r d s ) .  

T h e r e  a l s o  a r e  s i g n i f i c a n t  t h r e s h o l d  q u e s t i o n s .  

C o n t r a r y  t o  t h e  a s s e r t i o n s  i n  t h e  P l a i n t i f f ' s  b r i e f ,  t h e  

t r i a l  j udge  d i d  n o t  r u l e  a g a i n s t  D r .  Feldman on t h e  b a s i s  t h a t  

t h e  s t a t u t e  " a b s o l u t e l y "  b a r r e d  a  d e f a m a t i o n  a c t i o n .  The summary 

judgment was b a s e d ,  i n s t e a d ,  on  t h e  s i g n i f i c a n t l y  d i f f e r e n t  

g round  t h a t  t h e  p l a i n t i f f  had  f a i l e d  t o  p r o v i d e  e v e n  t h e  l i m i t e d  



amount of  e v i d e n c e  which would overcome a  q u a l i f i e d  p r i v i l e g e .  

T h e r e f o r e ,  amicus  u r g e s  t h a t  t h e  C o u r t  c o n s i d e r  whe the r  D r .  

Feldman h a s  s t a n d i n g  t o  r a i s e  e i t h e r  t h e  e x i s t e n c e  of  a n  a b s o l u t e  

p r i v i l e g e  o r  t h e  c o n s t i t u t i o n a l i t y  o f  t h a t  p r i v i l e g e .  I n  o u r  

v iew,  h e  d i d  n o t .  Whi le  each  q u e s t i o n  would b e  i m p o r t a n t  t o  t h e  

p u b l i c ,  i t  i s  h y p o t h e t i c a l  i n s o f a r  a s  D r .  Fe ldman ' s  c a s e  i s  

conce rned .  The s t a t e m e n t s  by t h e  C o u r t  of  Appeal  f o r  t h e  T h i r d  

D i s t r i c t  a l s o  were d i c t a ,  n o t  n e c e s s a r y  t o  t h e  r u l i n g .  

F u r t h e r ,  i f  t h e  C o u r t  i s  s a t i s f i e d  t h a t  t h e  m a t t e r  i s  w i t h i n  

i t s  p e r m i s s i b l e  j u r i s d i c t i o n ,  t h e  q u e s t i o n  s t i l l  r e m a i n s  whe the r  

d e c i d i n g  a n  i m p o r t a n t  i s s u e  on s u c h  a  r e c o r d  would be  a n  

a p p r o p r i a t e  e x e r c i s e  o f  d i s c r e t i o n .  N e i t h e r  s i d e  s a y s  t h a t  t h e r e  

i s  and s h o u l d  be  a n  a b s o l u t e  p r i v i l e g e .  Y e t  t h a t  p o s i t i o n  h a s  - - 
r e s p e c t a b l e  academic  s u p p o r t  and s h o u l d  n o t  b e  d i s m i s s e d  w i t h o u t  

f u l l  c o n s i d e r a t i o n .  I n  a d d i t i o n ,  t h e  i s s u e s  c o n c e r n  t h e  e f f e c t  

o f  a  " a b s o l u t e  p r i v i l e g e " ;  y e t  t h e  f a c t s  of t h i s  c a s e  d o  n o t  

i n v o l v e  a  t r i a l  c o u r t  r u l i n g  o n  t h a t  b a s i s .  

I. 

A RULING WHICH DECLARED FLA. 768.40 UNCONSTITUTIONAL WOULD - ~ - - - -  

CREATE HAVOC IN THE HEALTH FIELD, MAKING IT DIFFICULT IF NOT 
IMPOSSIBLE TO FILL CRITICAL PEER REVIEW BOARDS AND, AT THE SAME 
TIME, TENDING TO DISTORT THE DELIBERATIONS OF THOSE COMMITTEES 

A s  t h e  d e f e n d a n t ' s  b r i e f  p o i n t s  o u t ,  u n d e r  F l o r i d a  law 

h o s p i t a l s  a r e  r e q u i r e d  t o  a p p o i n t  b o a r d s  which d e a l  w i t h  m a t t e r s  

s u c h  a s  s t a f f  q u a l i f i c a t i o n s  and  a  wide  v a r i e t y  o f  o t h e r  c r i t i c a l  

m a t t e r s .  



S e r v i c e  on e a c h  o f  t h e s e  b o a r d s  r e q u i r e s  a n  u n u s u a l  d e g r e e  

o f  t e c h n i c a l  and  p r o f e s s i o n a l  knowledge,  a s  w e l l  a s  e x p e r i e n c e  

w i t h  t h e  p r a c t i c a l  c o n d i t i o n s  f a c i n g  h o s p i t a l s  i n  g e n e r a l  and t h e  

i n d i v i d u a l  f a c i l i t y  i n  p a r t i c u l a r .  

I n  many i n s t a n c e s  h o s p i t a l s  mus t  s t a f f  b o a r d s  f o r  more t h a n  

one  p u r p o s e .  The d r a i n  on t h e  t i m e  o f  a v a i l a b l e  p e r s o n n e l  i s  

s i g n i f i c a n t .  

A p h y s i c i a n ,  a  p o d i a t r i s t  o r  any  o t h e r  p r o f e s s i o n a l  p e r s o n  

se ldom h a s  much t o  g a i n  by s e r v i n g  on s u c h  a  b o a r d  o r  by o f f e r i n g  

f r a n k  t e s t i m o n y  b e f o r e  i t .  To t h e i r  c r e d i t ,  t h e  members of t h e  

h e a l t h  community have  m e t  t h a t  r e s p o n s i b i l i t y  i n  r e c e n t  y e a r s .  

I t  i s  u n l i k e l y ,  however ,  t h a t  t h i s  would t r u e  i f  t h e  law were 

changed  t o  make t h e  d i f f i c u l t  s i t u a t i o n  even  more d a n g e r o u s  and 

f r u s t r a t i n g  . I/ 

A p e r s o n  who c o n s i d e r s  s u c h  s e r v i c e ,  a f t e r  a l l ,  knows t h a t  

i t  w i l l  i n v o l v e  a  s i g n i f i c a n t  l o s s  of t i m e  and t h e  r i s k  o f  

u n p l e a s a n t  f r i c t i o n  w i t h  c o l l e a g u e s  and o t h e r s .  G iven  t h e  

i n c r e a s e d  r i s k  o f  s u i t s  and h a r a s s m e n t s ,  f e w e r  c o u l d  b e  e x p e c t e d  

t o  make t h e  s a c r i f i c e .  

1 / When t h e  A s s o c i a t i o n  l e a r n e d  of  t h e  s u p r i s i n g  t u r n  t h i s  
l a w s u i t  had t a k e n ,  t h e  s t a f f  c o n d u c t e d  an  i n f o r m a l  and h a s t y  
s u r v e y  of a  number of  member h o s p i t a l s .  The p u r p o s e  was t o  
l e a r n  how t h e y  had i n t e r p r e t e d  t h e  p r i v i l e g e  t o  d a t e  and 
what  e f f e c t s  t h e y  would a n t i c i p a t e  f rom a  r u l i n g  o f  
u n c o n s t i t u t i o n a l i t y .  The c o n c e r n s  e x p r e s s e d  i n  t h a t  
i n v e s t i g a t i o n  have  l e d  u s  t o  s u b m i t  t h i s  amicus  b r i e f .  



I f  a p h y s i c i a n  or any  o t h e r  p e r s o n  were w i l l i n g  t o  s e r v e  on 

t h e  b o a r d  i n  s p i t e  of  t h e s e  r i s k s ,  t h e r e  is  s t i l l  a d a n g e r  t h a t  

h i s  or h e r  v i e w s  would b e  changed  and  d i s t o r t e d .  T h e r e  would b e  a 

c o n s t a n t  t e m p t a t i o n  t o  k e e p  q u i e t  and  t o  g i v e  t h e  m a r g i n a l l y  

q u a l i f i e d  a p p l i c a n t  t h e  b e n e f i t  o f  t h e  d o u b t ,  t o  a v o i d  a  

d i s r u p t i v e  and  e x p e n s i v e  d e f a m a t i o n  s u i t .  F u r t h e r ,  e v e n  i f  t h e  

b o a r d  member were w i l l i n g  t o  t a k e  t h e  p e r s o n a l  r i s k ,  h e  or s h e  

s t i l l  m i g h t  b e l i e v e  t h a t  i t  would n o t  b e  i n  t h e  i n s t i t u t i o n ' s  

b e s t  i n t e r e s t s  t h a t  cr i t ic ism of  a n  a p p l i c a n t  ( o r ,  p e r h a p s ,  o f  

some a s p e c t  of h o s p i t a l  a d m i n i s t r a t i o n  o r  p r a c t i c e )  b e  a i r e d  

p u b l i c l y .  

More s p e c i f i c a l l y ,  anyone  p o i n t i n g  t o  d e f i c i e n c i e s  o f  a  

h e a l t h  care p r o v i d e r  o r  a s i m i l a r  c o n s i d e r a t i o n  would h a v e  t o  

b a l a n c e  t h e  b e n e f i t s  t o  t h e  p u b l i c  and  t o  t h e  i n s t i t u t i o n  o f  

improv ing  t h e  s i t u a t i o n  a g a i n s t  t h e  l i k e l i h o o d  t h a t  t h e  p e r s o n  

a d v e r s e l y  a f f e c t e d  would s u e  or t h a t  t h e r e  would b e  o t h e r  s u c h  

r e p e r c u s s i o n s .  The  c o u r t s  h a v e  r e c o g n i z e d  t h a t  r e a l i t y :  

C o n f i d e n t i a l i t y  i s  e s s e n t i a l  t o  e f f e c t i v e  f u n c t i o n i n g  
o f  t h e s e  s t a f f  m e e t i n g s ;  and  t h e s e  m e e t i n g s  a r e  
e s s e n t i a l  t o  t h e  c o n t i n u e d  improvement  i n  t h e  c a r e  and  
t r e a t m e n t  o f  p a t i e n t s .  Cand id  and c o n s c i e n t i o u s  
e v a l u a t i o n  o f  c l i n i c a l  p r a c t i c e s  i s  a  s i n e  q u a  non o f  
a d e q u a t e  h o s p t i a l  care. To s u b j e c t  t h e s e  d i s c u s s i o n s  
and  d e l i b e r a t i o n s  t o  t h e  d i s c o v e r y  p r o c e s s ,  w i t h o u t  a  
showing o f  e x c e p t i o n a l  n e c e s s i t y ,  would r e s u l t  i n  
t e r m i n a t i n g  s u c h  d e l i b e r a t i o n s .  C o n s t r u c t i v e  
p r o f e s s i o n a l  cr i t ic ism c a n n o t  o c c u r  i n  a n  a t m o s p h e r e  o f  
a p p r e h e n s i o n  t h a t  o n e  d o c t o r ' s  s u g g e s t i o n  w i l l  b e  u s e d  
as  a d e n u n c i a t i o n  o f  a  c o l l e a g u e ' s  c o n d u c t  i n  a 
m a l p r a c t i c e  s u i t .  

B r e d i c e  v .  Doctors H o s p i t a l ,  I n c . ,  5 0  F.R.D. 249 
(U.S.D.CT.D.C. 1970 )  



A l e a d i n g  a c a d e m i c  comment o n  t h e  p r i v i l e g e  h a s  made t h e  

same p o i n t .  The  a u t h o r s  c o n c l u d e  t h a t  a n  a b s o l u t e  p r i v i l e g e  f rom 

d i s c o v e r y  i s  e s s e n t i a l  a n d  a q u a l i f i e d  p r i v i l e g e  i s  u n l i k e l y  t o  

b e  s u f f i c i e n t  e v e n  t hough  i t  may b e  a t t r a c t i v e  i n  t h e o r y .  Note, 

The  P r i v i l e g e  o f  S e l f  C r i t i c a l  A n a l y s i s ,  96 Harv .  L. Rev. 1083  

(1983 )  p a r t i c u l a r l y  pp. 1096-1099.  (Appendix  "A" t o  t h i s  b r i e f ) ] .  

THIS CASE IS NOT AN APPROPRIATE ONE FOR A DECISION AS TO 
WHETHER THE PRIVILEGE IS ABSOLUTE RATHER THAN QUALIFIED 

I n  v i e w  o f  t h e  p r a c t i c a l  d a n g e r s  a n d  p r o b l e m s  w e  h a v e  

d i s c u s s e d ,  a m i c u s  a g r e e s  w i t h  t h e  C o u r t  of  Appea l  t h a t  t h e  

q u e s t i o n s  w h e t h e r  t h e  S t a t u t e  creates a n  a b s o l u t e  f r e edom f rom 

d e f a m a t i o n  a c t i o n s  o r ,  r a t h e r ,  a  q u a l i f i e d  p r i v i l e g e  i s  a matter 

o f  g r e a t  p u b l i c  i m p o r t a n c e .  The  s e c o n d  q u e s t i o n  - r a i s i n g  as  i t  

d o e s  t h e  d a n g e r  o f  t h e  t o t a l  a b o l i t i o n  o f  t h e  s t a t u t e  - i s  

e q u a l l y  s i g n i f i c a n t .  N e v e r t h e l e s s ,  w e  a s k  w h e t h e r  t h e s e  i s s u e s  

a r e  y e t  p r o p e r l y  b e f o r e  t h e  Supreme C o u r t .  

(A) Dr. Feldman Lacks Standing as to the "absolute privilegew 
issue 

D r .  Feldman was g i v e n  a f a i r  o p p o r t u n i t y  t o  p r o v i d e  

a f f i d a v i t s  or o t h e r  e v i d e n c e  which  would m e e t  t h e  f a r  more 

l e n i e n t  s t a n d a r d  o f  a q u a l i f i e d  p r i v i l e g e .  I t  was o n l y  when h e  

f a i l e d  t o  o f f e r  a n y  e v i d e n c e  ( o t h e r  t h a n  a n  a f f i d a v i t  a s  t o  wha t  

h e  b e l i e v e d  was s a i d  b e f o r e  t h e  Commi t t e e )  t h a t  t h e  t r i a l  j u d g e  

g r a n t e d  t h e  d e f e n d a n t ' s  summary judgment  mo t ion .  Thus  h e  w a s  n o t  

t h e  " v i c t i m "  o f  and  r u l i n g  t h a t  t h e  p r i v i l e g e  i s  a b s o l u t e .  I t  



f o l l o w s  t h a t  h e  h a s  no s t a n d i n g  t o  a t t a c k  s u c h  a  h y p o t h e t i c a l  

r u l i n g ,  or t h e  s t a t u t e  on  which i t  s u p p o s e d l y  would b e  b a s e d .  

The c o n t r o l l i n g  d o c t r i n e  i s  f a m i l i a r  and b a s i c .  The 

c o n s t i t u t i o n a l i t y  o f  l e g i s l a t i o n  is  o p e n  to  a t t a c k  o n l y  by a  

p e r s o n  whose r i g h t s  or d u t i e s  a r e  a f f e c t e d  or p r e j u d i c e d  by i t .  

S t a t e  e x  re l .  U t i l i t i e s  O p e r a t i n g  Co. v .  Mason, 172  So.2d 225 

( F l a .  1965)  ; and  n o t  by o n e  who d o e s  n o t  come w i t h i n  i t s  pu rv i ew ,  

or who i s  n o t  a  member of  t h e  c l a s s  a g a i n s t  which  t h e  s t a t u t e  i s  

a l l e g e d  t o  d i s c r i m i n a t e .  

The C o u r t  a l s o  h a s  h e l d ,  t h a t  a  l i t i g a n t  may n o t  a t t a c k  a  

s t a t u t e  on  t h e  b a s i s  o f  " o v e r b r e a d t h "  u n l e s s  t h e  i s s u e  i s  o n e  o f  

t h e  F i r s t  Amendment. Sands t rom v .  L e a d e r ,  370 So .2d .  3  ( F l a .  

1979)  . 
Even more t o  t h e  p o i n t ,  a  p e r s o n  who i s  n o t  d e n i e d  a  

c o n s t i t u t i o n a l  r i g h t  or  p r i v i l e g e  may n o t  r a i s e  c o n s t i t u t i o n a l  

q u e s t i o n s  on  b e h a l f  o f  some o t h e r  p e r s o n  who, a t  some f u t u r e  

t i m e ,  may b e  a f f e c t e d .  S t e e l e  v .  F r e e l ,  157 F l a .  223,  25 So.2d 

501 ( 1 9 4 6 ) .  

I n  p a r t i c u l a r ,  n o t e  S t a t e  v. H i l l ,  372 So.2d 84 ( F l a .  1 9 7 9 ) .  

T h e r e  a  d e f e n d a n t  was p r o s e c u t e d  f o r  s h r i m p i n g  w i t h i n  t h e  t h r e e  

m i l e  l i m i t .  The Supreme C o u r t  h e l d  t h a t  h e  d i d  n o t  h a v e  s t a n d i n g  

t o  c o n t e n d  t h a t  t h e  s t a t u t e  was u n c o n s t i t u t i o n a l  b e c a u s e  i t  a l s o  

would have  p r o h i b i t e d  s h r i m p i n g  f u r t h e r  o u t  t o  s e a  ( a n d  o u t s i d e  

t h e  g e o g r a p h i c a l  l i m i t s  o f  F l o r i d a ) .  S e t t i n g  t h e  s t a g e ,  C h i e f  

J u s t i c e  Eng land  n o t e d :  



" U n l i k e  t h e  t h e  t r i a l  j u d g e ,  w e  r e g a r d  t h e  u n c o n t e s t e d  
f a c t  t h a t  H i l l ' s  c o n d u c t  o c c u r r e d  w i t h i n  t h e  
t e r r i t o r i a l  j u r i s d i c t i o n  o f  t h e  s t a t e  t o  b e  n o t  o n l y  
m a t e r i a l ,  b u t  d i s p o s i t i v e  o f  t h i s  case. R e g a r d l e s s  o f  
w h e t h e r  or n o t  t h e  s t a t e  may p r o h i b i t  s h r i m p i n g  i n  
waters o u t s i d e  i t s  b o u n d a r i e s ,  i t  c l e a r l y  p o s s e s s e s  t h e  
a u t h o r i t y  t o  p r o s c r i b e  s u c h  a c t i v i t i e s  i n  areas s u b j e c t  
t o  i t s  j u r i s d i c t i o n .  I t  is  a l o n g s t a n d i n g  p r i n c i p l e  of 
c o n s t i t u t i o n a l  a d j u d i c a t i o n  t h a t  

[ a ]  s t a t u t o r y  r e g u l a t i o n  may, c o n s i s t e n t l y  w i t h  
o r g a n i c  l a w ,  b e  a p p l i e d  t o  o n e  c lass  o f  cases i n  
c o n t r o v e r s y ,  and may v i o l a t e  t h e  C o n s t i t u t i o n  as 
a p p l i e d  t o  a n o t h e r  class o f  cases, T h i s  d o e s  n o t  
d e s t r o y  t h e  s t a t u t e ;  b u t  imposes  t h e  d u t y  t o  
e n f o c e  t h e  r e g u l a t i o n  when i t  may b e  l e g a l l y  
a p p l i e d .  

T h i s  w a s  t h e  h o l d i n g  h e  r e a c h e d :  

S i n c e  t h i s  s t a t u t e  may b e  l e g a l l y  a p p l i e d  t o  H i l l  u n d e r  
t h e  f a c t u a l  c i r c u m s t a n c e s  p r e s e n t e d  h e r e ,  h e  h a s  n o  
s t a n d i n g  to  c o m p l a i n  t h a t  it m i g h t  n o t  b e  
c o n s t i t u t i o n a l l y  e n f o r c e a b l e  a g a i n s t  o n e  who c o m m i t s  a 
v i o l a t i o n  i n  t h a t  p o r t i o n  of  t h e  p r o h i b i t e d  area l y i n g  
o u t s i d e  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  o f  t h e  s ta te . .  . . 
S t a t e  v. H i l l ,  372 So.2d 84  a t  85  ( F l a .  1979 )  (Emphas i s  
s u p p l i e d )  

The  r e s u l t  m u s t  b e  t h e  same i n  t h i s  case. I t  i s  o u r  

u n d e r s t a n d i n g  f rom D r .  F e l d m a n ' s  b r i e f  t h a t  h e  d o e s  n o t  c o n t e n d  a 

q u a l i f i e d  p r i v i l e g e  i s  u n c o n s t i t u t i o n a l  ( j u s t  as t h e  ban  o n  

s h r i m p i n g  w i t h i n  t h e  t h r e e  m i l e  l i m i t  w a s  n o t  c o n t e n d e d  t o  b e  

u n c o n s t i t u t i o n a l  i n  - H i l l ) .  D r .  Feldman d i d  n o t  p r e s e n t  e v i d e n c e  

t o  d e f e a t  t h e  q u a l i f i e d  p r i v i l e g e ;  t h e r e f o r e  h e  c a n n o t  c o m p l a i n  

o f  t h e  t h e o r e t i c a l  wrong o f  a n  a b s o l u t e  p r i v i l e g e .  

(B) The d i c t a  i n  the  Court of Appeal opinion does cure the  lack 
of standing 



While C h i e f  J u d g e  S c h w a r t z l s  o p i n i o n  s p e a k s  of  an  a b s o l u t e  

p r i v i l e g e ,  t h o s e  remarks  were n o t  n e c e s s a r y  t o  t h e  d e c i s i o n .  The 

C o u r t  o f  Appeal  o n l y  a f f i r m e d  t h e  t r i a l  c o u r t  o r d e r  which e n t e r e d  

summary judgment on t h e  b a s i s  of  D r .  F e l d m a n l s  f a i l u r e  t o  

overcome a  q u a l i f i e d  p r i v i l e g e .  Thus t h e  c e r t i f i c a t i o n  i s  n o t  

from t h e  h o l d i n g  or t h e  judgment below,  b u t  i n s t e a d  f rom t h e  

d i c t a  of  t h e  T h i r d  D i s t r i c t .  

I n  a n a l o g o u s  s i t u a t i o n s ,  t h e  Supreme C o u r t  h a s  t r e a t e d  d i c t a  

a s  a n  i n s u f f i c i e n t  b a s i s  f o r  c e r t i f i c a t i o n .  S e e  Neimann v. 

Neimann, 312 So.  2d 733 (1975)  ( c o n f l i c t  mus t  be  between t h e  

h o l d i n g s  of d i f f e r e n t  d i s t r i c t s  of  t h e  C o u r t  o f  Appea l ,  n o t  mere 

d i c t a ;  Dade County v .  P h i l b r i c k ,  162 So.2d 266 ( F l a .  1964)  

q u e s t i o n  c e r t i f i e d  r e j e c t e d  where i t  p r e s e n t e d  a  mere a b s t r a c t  

q u e s t i o n  of law,  n o t  n e c e s s a r y  t o  r e s o l u t i o n  o f  t h e  c a s e ) .  

(C) Amicus may raise such a jurisdictional issue even though it 
would be foreclosed from arguing substantive points not raised by 
the ~arties 

T h i s  s i t u a t i o n  i s  u n u s u a l  i n  t h a t  i t  i s  an  amicus  b r i e f  

which,  a l o n e ,  r a i s e s  t h e  q u e s t i o n  o f  s t a n d i n g .  

W e  r e c o g n i z e  t h a t  a n  amicus ,  n o r m a l l y ,  i s  l i m i t e d  t o  

s u p p o r t i n g  c o n t e n t i o n s  o f f e r e d  on b e h a l f  of  one  o f  t h e  p a r t i e s  t o  

t h e  l i t i g a t i o n .  W e  u r g e ,  however,  t h a t  s t a n d i n g  i s  a  m a t t e r  o f  

p e r s o n a l  j u r i s d i c t i o n ,  f u n d a m e n t a l  to  t h e  c a s e .  N e w  York S t a t e  

C i v i l  S e r v i c e  Comm. v. Snead ,  425 U.S. 457, 48 L.Ed. 2d 88 (1976)  

(Supreme C o u r t  v a c a t e d  lower c o u r t  o p i n i o n  on l e a r n i n g  t h a t  t h e  

s t a t u t e  i n  q u e s t i o n  had n o t  been a p p l i e d  t o  i n d i v i d u a l  



p l a i n t i f f ) .  T h i s  t y p e  o f  j u r i s d i c t i o n a l  i s s u e  i s  o n e  o f  t h e  few 

t h a t  c a n  b e  r a i s e d  a t  any  s t a g e  o f  t h e  l i t i g a t i o n  even  though  n o t  

a r g u e d  be low,  J u d i c e  v. V a i l ,  430 U.S. 327 ,  331-332, 5 1  L.Ed. 2d 

376 ( 1 9 7 7 ) .  I n d e e d ,  t h e  c o u r t s  a r e  o b l i g a t e d  to  c o n s i d e r  s u c h  

j u r i s d i c t i o n a l  i s s u e s  on t h e i r  own mot ion  and t h e y  o f t e n  h a v e  

done  so. 2 /  S e e ,  f o r  example  E a s t  R i v e r  S team S h i p  Corp.  v. 

T r a n s a m e r i c a  D e l a v a l ,  I n c . ,  54 U.S. L.W. 4649 (U.S. J u n e  1 6 ,  

1986)  i n  which t h e  U n i t e d  S t a t e s  Supreme C o u r t  r e c e n t l y  d i s m i s s e d  

a  c a s e  f o r  l a c k  o f  s t a n d i n g  even  though  i t  had been  l i t i g a t e d  f o r  

s e v e r a l  y e a r s  t h r o u g h  t h e  D i s t r i c t  and  C i r c u i t  l e v e l s .  I n d e e d ,  

t h e  C o u r t  i t s e l f  h a s  u r g e d  l i t i g a n t s  to  r a i s e  p o t e n t i a l  

j u r i s d i c t i o n a l  b a r s ,  s p e c i f i c a l l y  i n c l u d i n g  t h e  p o i n t  t h a t  t h e  

c o n s t i t u t i o n a l  i s s u e  i s  n o t  n e c e s s a r y  t o  t h e  d e t e r m i n a t i o n  of  t h e  

c a s e .  C o f f i n  v .  S t a t e ,  374 So.2d 504 a t  508 ( F l a .  1 9 7 9 ) .  

I t  f o l l o w s  t h a t  a n  amicus  h a s  f a r  g r e a t e r  s c o p e  t o  r a i s e  a  

q u e s t i o n  o f  j u r i s d i c t i o n  t h a n  would b e  t r u e  i n  most a r e a s .  3/ 

2/ O t h e r  q u e s t i o n s  seem too h y p o t h e t i c a l  t o  j u s t i f y  e x t e n d e d  
d i s c u s s i o n .  F o r  o n e ,  w e  r e c o g n i z e  t h a t  t h e  A p p e l l a t e  R u l e s  
d o  n o t  p e r m i t  a  " j u r i s d i c t i o n a l  b r i e f "  when t h e  C o u r t  
a c c e p t s  a  c a s e  on a  c e r t i f i e d  q u e s t i o n .  Our b e l i e f ,  
however ,  i s  t h a t ,  t h e  p o i n t  o f  t h e  p r o h i b i t i o n  i s  t o  
d i s c o u r a g e  p a r t i e s  f rom a r g u i n g  t h a t  a n  i s s u e  i s  n o t  o n e  o f  
" i m p o r t a n c e  t o  t h e  p u b l i c " .  Amicus r e a d i l y  c o n c e d e s  t h a t  
t h e  c e r t i f i e d  i s s u e s  a r e  of  g r e a t  p r a c t i c a l  s i g n i f i c a n c e .  
The b a s i s  o f  o u r  o b j e c t i o n  t o  j u r i s d i c t i o n  i s  f a r  d i f f e r e n t ,  
i .e .  t h a t  i f  D r .  Feldman h a s  no s t a n d i n g ,  t h e  i m p o r t a n c e  o f  
t h e  l e g a l  i s s u e  i s  i r r e l e v a n t .  F u r t h e r ,  w e  s u g g e s t  t h a t  t h e  
v e r y  i m p o r t a n c e  o f  t h e  q u e s t i o n  i s  a n  a d d i t i o n a l  r e a s o n  why 
t h e  C o u r t  s h o u l d  b e  r e l u c t a n t  t o  d e a l  w i t h  i t  i n  a  c o n t e x t  
i n  which no p a r t y  i s  i n  a  p o s i t i o n  to  u r g e  t h e  c a s e  f o r  t h e  
a b s o l u t e  p r i v i l e g e  w i t h  f u l l  v i g o r .  

3/ S e e  American Meat I n s t i t u t e  v .  E n v i r o n m e n t a l  P r o t e c t i o n  
Agency, 526 F.2d 442 ( 7 t h  C i r .  1975)  and I n  re: Columbia 

F o o t n o t e  C o n t i n u e d  



CONCLUSION 

Amicus j o i n s  w i t h  t h e  d e f e n d a n t s  i n  u r g i n g  t h a t  t h e  t r i a l  

c o u r t  d i d  n o t  r u l e  a g a i n s t  D r .  Feldman on t h e  b a s i s  of any  

" a b s o l u t e  p r i v i l e g e "  a n d ,  f u r t h e r ,  t h a t  t h e  d o c t o r  had  e v e r y  

o p p o r t u n i t y  t o  s a t i s f y  t h e  q u a l i f i e d  p r i v i l e g e  and  f a i l e d  t o  d o  

so. The t r i a l  c o u r t  d e c i s i o n  s h o u l d  b e  a f f i r m e d  on t h a t  b a s i s .  

I f  t h e  C o u r t  f e e l s  i t  n e c e s s a r y  and a p p r o p r i a t e  t o  c o n s i d e r  

t h e  b r o a d e r  i s s u e s ,  w e  a l s o  j o i n  t h e  d e f e n d a n t s ,  w h o l e - h e a r t e d l y ,  

i n  u r g i n g  t h a t  t h e  l e g i s l a t i o n  s h o u l d  b e  h e l d  to  b e  

c o n s t i t u t i o n a l .  

F o o t n o t e  C o n t i n u e d  from P r e v i o u s  Page  

R e a l  E s t a t e  C o . ,  1 0 1  F.965 ( D . I N D .  1900)  which  r e a s o n e d  t h a t  
a  q u e s t i o n  of  j u r i s d i c t i o n  i s  a  p o i n t  which t h e  c o u r t  c o u l d  
a d d r e s s  on i t s  own m o t i o n  and ,  a c c o r d i n g l y ,  t h a t  i t  c o u l d  
and s h o u l d  b e  a d d r e s s e d  when r a i s e d  by a n  amicus .  



N e v e r t h e l e s s ,  w e  s u g g e s t  t h a t  t h e  s t i l l  b e t t e r  c o u r s e  w o u l d  

b e  f o r  t h e  C o u r t  t o  e x e r c i s e  i t s  d i s c r e t i o n  n o t  t o  a c c e p t  t h e  

c e r t i f i e d  q u e s t i o n s .  
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F l o r i d a  Hosp i t a l  A s s o c i a t i o n ,  c e r t i f i e s  t h a t  t h e  f o l l o w i n g  

p e r s o n s  h a v e  a n  i n t e r e s t  i n  t h e  outcome o f  t h i s  c a s e .  

(1) Mark H .  Feldman 

( 2 )  C h a r l e s  C. Powers ,  Esq.  

( 3 )  J o s e p h  W .  L i t t l e ,  Esq .  

( 4 )  Dan P a u l  

( 5 )  Mark H .  Feldman,  M.D. 

( 6 )  S t e p h e n  G l u c r o f t ,  M.D.  

( 7 )  S o u t h  F l o r i d a  H o s p i t a l  A s s o c i a t i o n  

( 8 )  Mershon, Sawyer ,  J o h n s t o n ,  Dunwody & C o l e ,  A t t o r n e y s  o f  

Record  o f  Amicus C u r i a e ,  S o u t h  F l o r i d a  Hospi ta l  A s s o c i a t i o n  

MERSHON, SAWYER, JOHNSTON, 
DUNWODY & COLE 

Henry H .  Raattama, Jr . ,  Esq .  
-and- 

Edward T. O I D o n n e l l ,  Esq.  
A t t o r n e y s  o f  Record  f o r  Amicus 
C u r i a e  S o u t h  F l o r i d a  Hospi ta l  
Associa t i o n  

By: 
"Edwar'a T  . O ' d o n n e l l  


