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STATEMENT OF THE CASE 

D r .  Mark Feldman i s  a  P o d i a t r i s t  l i c ensed  under F l a .  S t a t .  

Chapter 4 6 1 ,  who p r a c t i c e s  h i s  p ro fe s s ion  i n  Dade County, F l a .  

I n  1979 he f i l e d  a  p r o  s e  complaint  i n  Fede ra l  D i s t r i c t  Court 

i n  Miami a g a i n s t  17 h o s p i t a l s  and almost  1 0 0  d o c t o r s ,  most of 

whom a r e  Orthopedic Su rgeons fa l l eg ing  v i o l a t i o n s  of t h e  Federa l  

A n t i - t r u s t  Laws, United S t a t e s  and F l o r i d a  C o n s t i t u t i o n a l  

v i o l a t i o n s  and m u l t i p l e  F l o r i d a  t o r t  c la ims .  During d i scovery  

proceedings i n  t h a t  case  D r .  Feldman learned  of proceedings  t h e  

defendants  i n  t h e  case  sub jud ice  had i n s t i t u t e d  a g a i n s t  him 

a t  Parkway General  Hospi ta l (Parkway) .  Parkway was n o t  a  defendant  

i n  t h e  Federa l  case  nor  i s  it a  defendant  i n  t h e  case  now 

before  t h i s  Court .  Most of t h e  defendants ,  a p p e l l e e s  here ,were  

defendants  i n  t h e  Federal  ca se .  

D r .  Feldman performed a  procedure t o  r e p a i r  a  " f l a t f o o t  deformity"  

on a  9  yea r  o l d  c h i l d  a t  Parkway. H e  had p r i v i l e g e s  t o  perform t h e  

procedure by v i r t u r e  of t h e  p r i v i l e g e s  gran ted  t o  him by Parkway 

some yea r s  before .  D r .  Feldman had been t r a i n e d  i n  t h e  procedure  

and it was p a r t  of t h e  s u r g i c a l  armamentarium i n  which he was 

t r a i n e d  i n  d e a l i n g  wi th  s e v e r e  d e f o r m i t i e s  i n  c h i l d r e n  r e p a i r a b l e  

by surgery .  Such procedures ,  and o t h e r s ,  were common where he was 

t r a i n e d  as w e l l  as , i n  o t h e r  p a r t s  of  t h e  United S t a t e s .  

D r .  Feldman a l l e g e d  t h a t  i n  s e c r e t  t h e  defendants  consp i red  t o  and 

, I 

were e f f e c t i v e  i n  having h i s  p r i v i l e g e s  removed t o  perform t h i s  

procedure and i n  t h e  process  l i b e l e d ,  s landered ,  defamed, and denied 



him h i s  R i g h t s  under  t h e  Uni ted  S t a t e s  and F l o r i d a  C o n s t i t u t i o n s .  

That  f u r t h e r ,  t h e  d e f e n d a n t s  t r a n s f e r r e d  t h e i r  e g r e g i o u s  conduct  

t o  o t h e r  h o s p i t a l s  where D r .  Feldman had a p p l i e d  f o r  p r i v i l i g e s  

where t h e s e  d e f e n d a n t s  c o n t r o l l e d  whether  o r  n o t  and i f  s o  t o  what 

e x t e n t  p r i v i l k g e s  w e r e  t o  b e  g r a n t e d .  Tha t  t h e  d e f e n d a n t s  had 
I 

sough t  t o  s o  c o n t r o l  h i s  p r i v i l k g e s  a t  Parkway by t o t a l  d e n i a l  and 

hav ing  l o s t  i n  t h a t  endeavor d i d  i n  f a c t  c o n s p i r e  t o  r u i n  h i s  

a b i l i t y  t o  o b t a i n  s u r g i c a l  p r i v i l e g e s  a t  t h e  o t h e r  h o s p i t a l s  under  

t h e i r  c o n t r o l  because  o f  t h e i r  h a t r e d  f o r  t h e  p l a i n t i f f  and t h e  

P o d i a t r y  P r o f e s s i o n  a s  a  whole. T h e i r  method, among o t h e r s ,  was 

t o  base  d e n i a l  of  p r i v i l e g e s  on t h e  f a c t  t h a t  D r .  Feldman had 

performed an " e x p e r i m e n t a l  p rocedure"  on a  9  y e a r  o l d  c h i l d .  (R.1-12).  

During p r e p a r a t i o n  of  t h e  F e d e r a l  c a s e  f o r  t r i a l ,  D r .  Feldman 

d i s c o v e r e d  documents from v a r i o u s  rev iew committees showing t h e  

a c t i v i t i e s  o f  t h e  Or thoped ic  D e p t - a t  Parkway, headed by one o f  t h e  

defendants . (R.149-160) .  Discovery from North Miami Genera l  H o s p i t a l  

and t e s t imony  a t  t h e  t r i a l  o f  t h e  F e d e r a l  c a s e  i n  1983 showed t h e  

d e f e n d a n t s  had used  t h e  ~arkwa&omrni t tee  work a s  a  b a s i s  t o  deny 

D r .  Feldman p r i v i l e g e s  a t  North Miami General(N.Miami) t h r o u g h  

d e f e n d a n t s  committee work a t  N.Miami. F u r t h e r , t h e  Parkway documents 

showed t h a t  D r .  Raskin,  a Parkway committee Chairman, f o l l o w e d  

Parkway p rocedure  and r e f e r e d  t h e  c a s e  t o  a lower  committee u n t i l  

t h e  " d o c t o r  invo lved"  w a s  b r o u g h t  i n t o  t h e  i n q u i r y .  T h i s  t h e  defend-  

d a n t s  d i d  n o t  do  t h u s  d e p r i v i n g  t h e  p l a i n t i f f  of h i s  due p r o c e s s  

r i g h t s .  Defendants  knew of  t h e  Parkway bylaws which f o l l o w e d  a  

c o u r s e  o f  p rocedure  f o r  cases such a s  t h i s  because  o f  t h e  t e s t i m o n y  

? . 
a t  t r i a l  of  t h e  F e d e r a l  case.(R.241-255).  

v i .  



A p p e l l a n t  r e sponded  t o  d i s c o v e r y  r e q u e s t s ,  (R.149-160) and t h e  

C i r c u i t  C o u r t  h e l d  h e a r i n g s  as t h e  p r e - t r i a l  p r o c e s s  ensued .  

(R .38-39 ,83 ,142 ,167) .  Both s i d e s  s u b m i t t e d  t h e i r  Memoranda o f  

Law i n  s u p p o r t  o f  t h e i r  p o s i t i o n s .  (R.118-125, 40-82, 84-91, 

126-135,168-174, 241-255) .  A s  p r e - t r i a l  h e a r i n g s  p r o g r e s s e d ,  

it became a p p e a r a n t  t h a t  t h e  t r i a l  C o u r t  by i t s  r u l i n g s  i n  

chambers would n o t  a l l o w  any e v i d e n c e  g a t h e r e d  by d e f e n d a n t  

f rom h o s p i t a l  commi t t ees  t o  be  used  a t  t r i a l  because  o f  t h e  

r u l i n g  i n  H o l l y  v .Auld ,  450 So.2d 217 ( F l a .  1984)  and o f  t h i s  

C o u r t  i n  Parkway G e n e r a l  H o s p i t a l . ,  I n c .  v .  A l l i s o n ,  453 So.2d 

1 2 3  (3DCA 1 9 8 4 ) .  The g u i d e l i n e s  s e t  o u t  by t h e  t r i a l  c o u r t  a s  

t o  what  c o u l d  be  a s c e r t a i n e d  by p r o d u c t i o n  o f  documents o r  

d e p o s i t i o n  a s  t o  t h e  e v e n t s  and  p roof  o f  a l l e g a t i o n s  a t  t r i a l  

made c l e a r  t h a t  t h e  H o l l y  d e c i s i o n  b a r r e d  a l l  p r o o f .  

P l a i n t i f f  moved t h e  C o u r t  t o  d e c l a r e  , F l a .  S t a t . 7 6 8 . 4 0 ( 4 )  

n n c o n s t i t u t t o n a l  which t h e  C o u r t  d e c l i n e d  t o  do,  by r u l i n g  

it was c o n s t i t u t i o n a l .  (R.138-141).  

Defendan t s  moved f o r  summary judgment on a l l  c o u n t s  which was 

g r a n t e d .  P l a i n t i f E  a p p e a l e d  t o  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l ,  
'1 

(R.  257) , which a f f i r m e d  and  c e r t i f i e d  q u e s t i o n s  (267-268) . 
A p p e l l a n t  moved f o r  c l a r i f i c a t i o n  o f  C i v i l  R i g h t s  and c o n s t i t u t i o n a l  

claims, which w a s  d e n i e d ,  ( R .  2 6 9 ) .  P e t i t i o n e r  i nvoked  t h e  

j u r i s d i c t i o n  o f  t h i s  C o u r t .  

v i i .  



SUMMARY OF THE ARGUMENT 

T h i s  c a s e  d e a l s  w i t h  fundamental  r i g h t s  o f  d o c t o r ' s  t r i g g e r e d  d u r i n g  

t h e  p r o c e s s  o f  a p p l y i n g  t o ,  be ing  d i s c i p l i n e d  by,  and reviewed i n  

any c a p a c i t y  by one o r  more h o s p i t a l  committees.  The d e c i s i o n  by 

t h e  Cour t  w i l l  change t h e  way medic ine  i s  p r a c t i c e d  i n  F l o r i d a  

3nd perhaps  t h e  Uni ted  S t a t e s .  A t  i s s u e  i s  whether  t h e  law a s  

w r i t t e n  and a p p l i e d  can w i t h s t a n d  c o n s t i t u t i o n a l  s c r u n i t y  a s  it 

e l i m i n a t e s ,  th rough  f r e e z i n g  t h e  d i s c o v e r a b i l i t y  and u s e  i n  j ud i -  

c i a l  p roceed ings ,  a l l  ev idence  i n  t h e  h o s p i t a l  committee rev iew 

p roces s .  

The fundamental  r i g h t s  i m p l i c a t e d  a r e  a c c e s s  t o  t h e  c o u r t s ,  ~ i r s t  

Mendment g u a r a n t e e s ,  and due p r o c e s s  and e q u a l  p r o t e c t i o n  

g u a r a n t e s s  under  t h e  1 4 t h  Amendment o f  t h e  U.S. C o n s t i t u t i o n  and 

A r t i c l e  I s e c t i o n s  4 ,5  and 21. 

A s  a p p l i e d  t h e  o f f e n d i n g  s t a t u t e s  g r a n t  a b s o l u t e  immunity t o  

a l l  p a r t i c i p a n t s  i n  t h e  medica l  review committee p roceed ings .  The 

victTm i s  w i t h o u t  power t o  c l e a r  h i s  name, and t o  add i n s u l t  t o  

i n j u r y ,  p l a i n t i f f s  must p o s t  bond o r  pay a l l  de f endan t s  a t t o r n e y ' s  

f e e s  p r i o r  t o  b e i n g  hea rd  by a  Cour t .  The cause  o f  a c t i o n  f o r  

defamat ion a g a i n s t  a  d o c t o r  i s  now e l i m i n a t e d  by l e g i s l a t i v e  f i a t  

and t h i s  Cour t  i n  i t ' s  Hol ly  d e c i s i o n .  

The c o u r t s  o f  t h i s  S t a t e  and t h o s e  o f  t h e  Uni ted  S t a t e s  have long  

h e l d  t h a t  t h e  l e s i s l a t u r e s  and t h e  Congress a r e  w i t h o u t  power 
\ 

t o  e l i m i n a t e  such fundamental  r i g h t s  a s  a r e  i m p l i c a t e d  h e r e ,  

w i t h o u t  p rov id ing  a n  a l t e r n a t i v e  o r  p a s s i n g  s t r i c t  j u d i c i a l  

s c r u n i t y  i n  e x p l a i n i n g  t h e  r ea sons  f o r  such e l i m i n a t i o n .  



The case before the Court cannot pass muster for upholding the 

statutes, 'eliminating a doctor's cause of action for defamation, 

and granting absolute immunity to all participants in the 

defamatory process. 

Upholding these constitutional infirmaties would precipitate 

multiple injuries to thousands of health care professionals around 

the United States. Hospital privileges would be granted to a 

select few who "knew the right people", and would eliminate dissent 

in the health care industry.The Constitutional guarantees of this 

country cannot be for sale for each group capable of lobbying 

the legislatures for absolute immunity. The statutes, it is 

respecfully submitted, must fall. 



The C o n s t i t u t i o n  of  t h e  S t a t e  o f  F l o r i d a  , 1 9 6 8  r e v i s i o n , p r o v i d e s  

i n  p e r t i n e n t  p a r t :  

"Sec t i on  4 Freedom of Speech and Press- Every pe rson  
may speak,  w r i t e  and p u b l i s h  h i s  s en t imen t s  on a l l  
s u b j e c t s  b u t  s h a l l  be r e s p o n s i b i l e  f o r  t h e  abuse  o f  
t h a t  r i g h t .  No law (emphasis s u p p l i e d )  s h a l l  be 
passed  t o  r e s t r a i n  o r  a b r i d g e  t h e  l i b e r t y  of  speech 
o r  o f  t h e  p r e S s . i I n  a l l  c r i m i n a l  p r o s e c u t i o n s  and 
c i v i l  a c t i o n s  f o r  defamat ion t h e  t r u t h  may be g iven 
i n  ev idence . . . . . "  

" S e c t i o n  21 Access t o  Cour ts -  The c o u r t s  s h a l l  be 
open t o  e v e r y  pe rson  f o r  r e d r e s s  o f  any i n j u r y ,  and 
j u s t i c e  s h a l l  be admin i s t e r ed  w i thou t  s a l e ,  d e n i a l  
o r  de l ay .  " 

These R igh t s  a r e  o f  e q u a l  f o r c e .  Annenberg v. Coleman, 163 So. 405 

" S e c t i o n  4 o f  t h e  D e c l a r a t i o n  of  R iqh t s  ... s o  t h a t  - 
e v e r y  person f o r  any i n j u r y  done him i n  h i s  r e p u t a t i o n  
(empasis  by t h e  Cour t )  s h a l l  have remedy by due c o u r s e  
o f  law. . . " "The normal forum f o r  t h e  t r i a l  o f  con- 
f l i c t i n g  c l a ims  o f  r i g h t  a s s e r t e d  under  t h e  fo r ego ing  
r e s p e c t i v e  c o n s t i t u t i o n a l  s e c t i o n s  i s  i n  t h e  n i s i  p r i u s  
c o u r t s ,  i n  d i r e c t  p roceed ings ,  n o t  i n  c o l l a t e r a l  pro-  
ceed ings  i n  habeas  co rpus . "  

Annenberg, sup ra ,  h a s  n o t  been o v e r r u l e d .  Holding F l o r i d a  S t a t .  

768.131 ( 4 )  , now 768.40 ( 4 )  , ( h e r e i n a f t e r  s t a t s .  ) , c o n s t i t u t i o n a l  

would g r a n t  a b s o l u t e  immunity t o  a l l  p e r sons  on t h e  h o s p i t a l  

committees and e l e v a t e  a l l  committee p roceed ings  t o  be i n  e f f e c t ,  

a  n i s i  p r i u s  c o u r t  where t h e  accused i s  impoten t  a s  he  cou ld  n o t  

p r e s e n t  ev idence  t o  defend h imse l f .Noth ing  i n  t h e  l e g i s l a t i v e  

h i s t o r y  o f  e i t h e r  s t a t u t e  i n t e n d s  t h a t  r e s u l t  o f  t h e  law. 

P e t i t i o n e r  r e cogn i ze s  t h a t  an a p p e l l a t e  c o u r t  i s  g e n e r a l l y  

r e q u i r e d  t o  app ly  t h e  law i n  e f f e c t  a t  t h e  t i m e  o f  i t s  d e c i s i o n .  

Hendeles v .  Sanford  Auto Auct ion,  I n c . ,  364 So.2d 467 (Fla.19781,  

C i t y  of  Lakeland v .  C a t i n e l l a ,  129 So.2d 133 (F l a . 1961 ) .  



The s t a t u t e s  have been amended a s  o f  J u l y  1, 1986 w i t h  t h e  

s t a n d a r d  f o r  a  c i v i l  a c t i o n  t o  be  e l i m i n a t e d  a b s e n t  " i n t e n -  

t i o n a l  f r a u d . "  I n  a d d i t i o n ,  p r i o r  t o  b r i n g i n g  such an a c t i o n  

t h e  p l a i n t i f f  must p o s t  f i n a n c i a l  s e c u r i t y  s u f f i c i e n t  t o  cover  

t h e  c o s t s  and l e g a l  f e e s  o f  de f endan t s .  C l e a r l y ,  t h e s e  c o s t s  

would be  t e n s ,  i ndeeds  hundreds o f  thousands  o f  d o l l a r s ,  i f  

n o t  more t h a n  a  m i l l i o n  when m u l t i p l e  d o c t o r s  and h o s p i t a l s  a r e  

i nvo lved  and would be  a  t o t a l  b a r  t o  t h e  c o u r t s  i n  e f f e c t .  

C e r t a i n l y  t h i s  f i n a n c i a l  b a r r i e r  c anno t  be  c o n s t i t u t i o n a l .  

F l a .  S t a t u t e  7 6 8 . 4 0 ( 3 ) ( a )  a l l ows  l i a b i l i t y  t o  a t t a c h  o n l y  i n  

c a s e s  o f  i n t e n t i o n a l  f r a u d .  768.40(5)  e l i m i n a t e s  any a b i l i t y  o f  

t h e  accused t o  o b t a i n  t h e  r e c o r d s  o r  ev idence  t o  c l e a r  h i s  name. 

768.40(6)  ( b )  mandates t h a t  a  p l a i n t i f f  p o s t  c o s t s  and a t t o r n e y ' s  f e e s  

o f  t h e  de f endan t  i n  ad  vance of h i s  c a s e .  768.40(6)  ( a )  a l l o w s  

o n l y  t h e  de f endan t  t o  recoup h i s  c o s t s  and a t t o r n e y ' s  f e e s .  

I f  t h e s e  s e c t i o n s  d o n ' t  v i o l a t e  t h e  Equal  P r o t e c t i o n  c l a u s e  

P e t i t i o n e r  cou ld  n o t  imagine what does .  

C e r t a i n l y  it must now be appea ran t  t h e  d o c t o r s  who a r e  den i ed  

h o s p i t a l  p r i v i l e g e s  a r e  s i n g l e d  o u t  f o r  unequal  t r e a t m e n t  

b e f o r e  t h e  law. A f t e r  d e n i a l  t h e  s t a t e  mandates t h a t  t h e  h o s p i t a l  

r e p o r t  t h e  d o c t o r ' s  f a i l u r e  t o  o b t a i n  h o s p i t a l  p r i v i l e g e s  t o  t h e  

a p p l i c a b l e  l i c e n s i n g  board ,  F l a .  S t a t .  395 .011(7) ,  f o r  which 

he  canno t  o b t a i n  ev idence  n e c e s s a r y  t o  p r o s e c u t s  t h e  cause  of 

a c t i o n  a l lowed  i n  395 .011(8) .  I n  t h e  e v e n t  he  wishes  t o  t r y  

a b s e n t  t h e  needed ev idence ,  t h e  d e f e n d a n t s  c o s t s  and l e g a l  fees 

a r e  p a i d  i n  advance,  395.011 (10) ( a )  & ( b )  . 



"We do n o t  over look  t h e  p r o p o s i t i o n  t h a t  some leg-  
i t i m a t e  purposes  may be  s e rved  by denying inmates  
( s i c ) ( d o c t o r s )  a c c e s s  t o  t h e  c o u r t s ,  such a s  res- 
t r i c t i n g  t h e  f i l i n g  o f  f r i v i l o u s  l a w s u i t s  and p r e -  
v e n t i n g  t h e  d i s r u p t i o n  and a d m i n i s t r a t i v e  i nconv i ece  
n e c e s s i t a t e d  by c o u r t  appearances  ... The S t a t e  o f  
F l o r i d a ,  o f  c o u r s e  i s  n o t  a  p a r t y  t o  t h i s  appea l  
t o  se t  f o r t h  and a rgue  t h e s e  c o n s i d e r a t i o n s .  Never- 
t h e  less,  w e  f i n d  t h a t  t hey  have been a b l y  argued 
i n  o t h e r  c o u r t s  and r e j e c t e d  a s  i n s u f f i c i e n t  t o  over-  
r i d e  t h e  c o n s t i t u t i o n a l  r i g h t  o f  a c c e s s  t o  t h e  c o u r t s .  
Delorme, 353 F.Supp. a t  259-60 
See Holman, 712 F.2d a t  859-60, Thompson, 421 F.Supp. 
a t  884-85." Lloyd v .  Fa rkash ,  476 So.2d 305 (Fla.lDCA 1985) 

The s t a t u t e s  c r e a t e  f a v o r i t i s m  twords t h e  d e f e n d a n t s  and a s  such 

t h e y  canno t  s t a n d .  

P e t i t i o n e r  was accused o f  performing expe r imen t a l  s u r g e r y  on a  

c h i l d ,  by d e f e n d a n t s ,  and who w i t h o u t  h i s  knowledge had h i s  

p r i v i l e g e s  t o  perform t h e  p rocedure  removed and t h e n  a s s e r t e d  t o  

m u l t i p l e  h o s p i t a l s  and pe r sons  t h a t  D r .  Feldman performed 

expe r imen t a l  s u r g e r y  on c h i l d r e n .  (Compla in t . ) .  P e t i t i o n e r  

a s s e r t s  t h e  p rocedure  was n o t  i n  1977 n o r  i s  it today ,  expe r imen t a l ,  

b u t  r a t h e r  a  normal p rocedure  f o r  t h e  r e p a i r  o f  f l a t f o o t  

d e f o r m i t i e s  i n  c h i l d r e n  and a d u l t s .  P e t i t i o n e r  may on ly  c l e a r  h i s  

name and be awarded a p p r o p r i a t e  damages from d e f e n d a n t s  f o r  

t h e i r  m a l i c i o u s  a c t s  i n  a  c o u r t  of  law. H e  i s  p r ec luded  from u s i n g  

g a t h e r e d  ev idence  by a  F l a .  S t a t u t e  and a  r u l i n g  o f  t h i s  Cour t  

which b a r s  a c c e s s  t o  t h e  c o u r t s  and g r a n t s  a b s o l u t e  immunity t o  

de f endan t s .  D r .  Feldman was den i ed  p r o c e d u r a l  and s u b s t a n t i v e  due 

p r o c e s s  by de f endan t s  a c t i o n s ,  d e s p i t e  a t t e m p t s  by Parkway 

h o s p i t a l  t o  see t h e  bylaws w e r e  fo l lowed ,  where in  de f endan t s  made s u r e  

t h e t  w e r e  n o t .  P e t i t i o n e r  now s e e k s  r e l i e f  from t h i s  Cour t .  



Holly v. Auld, 450 So.2d 217(Fla.1984), should - be overruled. The 

decision eliminates a doctor's ability to clear his name, when 

as here outlined in petitioner's complaint, vindication may be 

had no other way. Dr. Feldman has now been before the courts 

for over 7 years involving actions by defendants which took place 

in 1977. Even doctors are entitled under the Bill of Rights 

to be ensured that "For every wrong there is a remedy", Slavin v. 

Kay, 108 So.2d 462 (Fla.1958), Wilson v. OINeal, 118 So.2d 101 

(Fla. 1960) . Holland v. Mayes, 19 So.2d 7Q9 CFla.19441 , 

While giving credence to legislative intent, it cannot be asserted 

that their power is to eliminate judicial review. Marbury v. 

Madison, 1 Cranch 137, 163, 5 U.S. 137, 163, 2 L.Ed. 60 (1803). 

As Chief Justice Marshall insisted, 

"(t)he very essence of civil liberty certainly consists 
in the right of every individual to claim the protection 
of the laws." 

And 32 years later the Chief Justice reinforced the concept in 

United States v. Nourse, 9 Pet. 8, 28-29, 34 U.S. 8, 28-29, 

9 L.Ed. 31 (1835) ,: 

"It would excite some suprise if, in a government 
of laws and of principle, furnished with a department 
whose appropriate duty it is to decide questions of 
right, not only between individuals, but between the 
government and individuals; a ministerial officer 
might, at his discretion, issue this powerful process.. 
leaving to the debtor no remedy, no appeal to the 
laws of his country, if he should believe the claim 
to be unjust.But this anomaly does not exist; this 
imputation cannot be cast on the legislature of the 
United States." 

Kluger v. White, 281 So.2d l(Fla.1973) controls. The legislature 

has not shown an "overpowering public necessity for thebbolishment 

of such right and no alternative method of meeting such public 



n e c e s s i t y . "  K l u g e r ,  a t  4 .  The D i s t r i c t  Cour t  no ted  t h a t  an  

a c t i o n  was a b o l i s h e d  and upheld i n  Rotwein v.  Ge r s t en ,  36 So.2d 419 

(F l a . 1948 ) ,  Kluger ,  a t  4 ,  Feldman v. G l u c r o f t ,  488 So.2d 574(3DCA 

1986) .Rotwein sup ra ,  d i d  n o t  d e a l  w i t h  a  fundamenta l  R igh t .  

Fur thermore  t h e  l e g i s l a t u r e  s p e c i f i c a l l y  s t a t e d  t h a t  t h e  a b o l i t i o n  

o f  t h e  cause  o f  a c t i o n  was because ,  

" t h e  a c t i o n s  have been s u b j e c t  t o  g r a v e  abuse s ,  c aus ing  
ext reme annoyance, embarrassment,  h u m i l i a t i o n  and 
pecun i a ry  damages t o  many pe r sons  whol ly  i n n o c e n t  
and f r e e  from wrongdoing, t h a t  hey have been e x e r c i s e d  
by t h e  unscrupulous  f o r  t h e i r  own enrichment. ."Rotwein,  
s u p r a ,  a t  420. 

No such  showing was made r ega rd ing  t h e  s t a t u t e s  h e r e  and a s  w e  

w k l l  see i 'nfra,  a l l o w i n g  t h e  s t a t u t e s  and Ho l ly  t o  s t a n d  w i l l  

have t h e  r e s u l t  s o  abhoared by t h e l e 9 i s & a t u r e  and no t ed  by 

t h e  Cour t  i n  Rotwei'n, s u p r a t a n d  t h i s  Cour t  i n  Aldana v .  Holub, 

381 So.2d 231 (P l a . 1980 ) ,  when u n c o n s t i t u t i o n a l i t y  was found 

a f t e r  t h e  e g r e g i o u s  a s s a u l t  o f  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  

s o  many w a s  p e r m i t t e d .  W e  need n o t  l e t  such a he inous  r e s u l t  

v i s i t  upon t h e  d o c t o r s  o f  t h i s  S t a t e  who app ly  f o r  h o s p i t a l  

p r i v i l e g e s  and a r e  p u t  upon a s  t h e  p e t i t i o n e r  was i n  t h i s  c a s e .  

Absent a  h e a r t b e a t ,  b r e a t h i n g ,  be ing  on t h e  s t a f f  o f  a h o s p i t a l ,  

and o r  h o l d i n g  an a d m i n i s t r a t i v e  p o s i t i o n  i n  a  h o s p i t a l  t h e r e  

a r e  no r equ i r emen t s  p r i o r  t o  s e r v i n g  on t h e  committees covered 

by t h e  " p e e r  review" s t a t u t e s  covered  i n  t h e  Hol ly  holding.The comm- 

i t t ee& are ; t h e  h o s p i t a l  a p p l i c a t i o n ,  c r e d e n t i a 1 , m e d i c a l  

e x e c u t i v e ,  h o s p i t a l  e x e c u t i v e ,  j o i n t  con fe r ence ,  t i s s u e ,  h o s p i t a l  

Board, subspeca1i tyCe.g .  Or thoped ics  i nvo lved  h e r e )  and j o i n t  

review.  They may have 3-15 m e m b e r s  each  depending on t h e  s i z e  

o f  t h e  h o s p i t a l .  If upheld ,  t h e  s t a t u t e s  and H o l l y g r a n t  

a b s o l u t e  immunity t o  thousands  o f  i n d i v i d u a l s  i n  F l o r i d a ,  

5.  



who may remain i n  power f o r  many y e a r s  a t  any one h o s p i t a l ,  'With 

no j u d i c i a l  forunl. t o  .answer: t o ,  i n d i v i d 6 a l s  and groups  i n  power 

would be f r e e  t o  g r a n t  pr!&erkyc p r i v i l e g e 9  a t  t h e i r  whim knowing 

t h e r e  i s  no a c c o u n t a b i l i t y  owing. Any p rocedu ra l  h e a r i n g s  

on a  r e j e c t i o n  becomes meaningless  because  t h e  i n fo rma t ion  
1 

ob ta ined  t o  r e n d e r  a  d e c i s i o n  i s  w i t h e l d  from t h e  a p p l i c a n t  

by t h e  s t a t u t e s  and Holly.  Th is  r e s u l t  c o n f l i c t s d i r e c t l y  w i t h  

F l a .  S t a t .  395.011et.  s e q . ,  and i n  p a r t i c u l a r  s e c t i o n  ( 8 ) .  

Th is  s t a t u t e  was t h e  s e q u a l  t o  F l a .  S t a t .  395.0653 which was enac t ed  

t o  e n a b l e  a  f a i r e r  a p p l i c a t i o n  p r o c e s s  which i s  now n o t  p o s s i b l e  

because  of  Holly.  

Although t h e  Feldman Cour t  saw t h e  i s s u e  a s  oneof p u b l i c  p o l i c y  

and r e l i e d  on Dade County Medical Ass 'n  v. H l i s ,  372 So.2d 117,  

(3DCA 1979) ,  t h i s  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e  s o l e l y  because  

t h e  H l i s  d i d  n o t  need t h e  r eques t ed  documents t o  prove t h e i r  

c a s e ,  whereas D r .  Feldman can  on ly  prove h i s  c a s e  w i t h  t h e  

r eques t ed  and t h e r e f o r e  needed documents. H l i s  s u p r a  a t  120 n.3 

" I t  s imply o f f e n d s  due p roces s  t o  countenance a  law 
which c o n f e r s  a  v a l u a b l e  l e g a l  r i g h t ,  b u t  t h e  p e r m i t s  
t h a t  r i g h t  t o  be  c a p r i c i o u s l y  swept away on t h e  wings 
of  l uck  and happenstance ."  Aldana, sup ra  @ 236, n.9 

W e  need on ly  look t o  t h e  c i rcumstances  i n  Zambrano v. Devanesan, 

484 So.2d 603 (4DCA 19861, f o r  an  example o f  what d o c t o r s  a r e  

capab l e  o f  do ing  t o  each  o t h e r .  Arguably,  t h e  medica l  s t a f f  

meet ing where t h e  v o t e  was t aken  i n  t h e  c a s e  was a  "medical  

review committee" f o r  t h e  s t a t u t e s  purposes ,  b u t  t h e  i s s u e  was 

never  r a i s e d  by e i t h e r  p a r t y .  I f  it was r a i s e d ,  under  Hol ly ,  

D r .  Zambrano would have been w i thou t  r ecou r se  t o  remedy t h e  wrong 

done t o  him. THE MEDICAL STAFF PRIVILEGES PROBLEM I N  FLORIDA, 



1 2  F la .  S t .  U.L.R.339 (19841, i s  r e p l e t e  with such examples. Only i n  

Cardia v.  Holy Cross Hospi tal ,  I n c . ,  427 So.2d 803 (4DCA 1983) 

does t h e r e  appear t o  be a ray of hope f o r  t h e  aggrieved doctor .  

The s t a t u t e s  c o n f l i c t  with F l a .  Administrative Rule 10D-28.58(2) (d )  

which provides f o r  due process ,  but  i s  now impotent due t o  Holly. 

Cer ta in ly  t h e  case before t h i s  Court i s  d i f f e r e n t  than 

Holly, but  t h e  n e t  e f f e c t  i s  t h e  same. P e t i t i o n e r  had t h e  

p r i v i l e g e  t o  perform t h e  procedure a t  one h o s p i t a l ,  (Parkway). 

The defendants con t ro l l ed  t h e  orthopedic department a t  Parkway, 

and North Miami General t o  WHICH PETITIONER WAS APPLYING.  

Defendants con t ro l l ed  t h e  orthopedic s t a f f s  a t  o t h e r  h o s p i t a l s  

a s  wel l ;  North Shore and Biscayne, where p e t i t i o n e r  would have 

appl ied  a f t e r  success a t  North Miami. Defendants had opposed 

p e t i t i o n e r  a t  Parkway and l o s t  because of p e t i t i o n e r s  c r e d e n t i a l s .  

Unknown t o  p e t i t i o n e r ,  defendants had p e t i t i o n e r s  p r i v i l e g e s  

reduced a t  Parkway through t h e  "experimental procedure l i e "  a s  

a l l eged  i n  t h e  complaint, and then used t h e  same l i e  i n  meetings 

a t  North Miami.CGenera1, where p e t i t i o n e r  was a p p l y i n g , a l l  unknown 

t o  p e t i t i o n e r .  Contrary t o  F la .  Law, p e t i t i o n e r  was no t  t o l d  

why h i s  app l i ca t ion  was r e j e c t e d  a t  North Miami General. I f  these  

a l l e g a t i o n s  a r e  t r u e ,  D r .  Feldman was t h e  v ic t im of mul t ip le  

defamatory a c t s  by defendants c i r c u l a t e d  t o  hundreds of persons 

over seve ra l  years .  The forum f o r  p resen ta t ion  of t h e  t r u t h  i s  

a Court of Law, not  i n t r a  h o s p i t a l  hear ings which permit 

t h e  a b o l i t i o n  of a doctors  c a r e e r  without recourse.  We d e a l  here 

with Fundamental Rights,  F l a .  Const. A r t .  I ,  sec .  4 ,  2 1 ,  U.S. 

Const.,  Amend. 1 4 ,  Due Process,  Equal Pro tec t ion .  



Thi s  c a s e  i n v o l v e s " j u d i c i a l  enforcement  of  a  d i s c r i m i n a t i n g  
1 

l e g i s l a t i v e  enactment ,  and t h e r e f o r e  s t a t e  a c t i o n  i s  i m p l i c a t e d . "  

Sa s so  v .  Ram P r o p e r t y  Management, 431 So.2d 204 (1DCA 1 9 8 3 ) , a t  211, 

n . ( 8 ) .  The s t a t u t e  must be  ana lyzed  under t h e  " s t r i c t  s c r u t i n y "  

s t a n d a r d  because  a  fundamental  r i g h t  i s  i nvo lved .  Examining Board 

v .  F l o r e s  D e  Ote ro ,  426 U.S. 572, 96 S.Ct.  2264, 49 L.ed.2d 65 (1976) .  

F i r s t  amendment r i g h t s  a r e  i n c l u d e d ,  Wil l iams v .  Rhodes, 393 U.S. 23, 

89 S .Ct .  5 ,  2 1  L.Ed.2d 24 (1968 ) ,  a s  is  t h e  r i g h t  o f  a c c e s s  t o  

t h e  c o u r t s ,  e . g .  NAACP v .  But ton ,  371 U.S. 415, 83 S .Ct .  328, 9  L.Ed. '  

2d 405 (1963 ) .  Such r i g h t s  i n c l u d e  t h o s e " i m p 1 i c i t  o r  e x p l i c i t "  

i n  t h e  C o n s t i t u t i o n .  San Antanio  Independent  School  D i s t r i c t  v .  

Rodriguez,  4 1 1  u.S. 1,33-34, 93 S.Ct.  1278, 1297, 36 L.Ed.2d 16 

The S t a t u t e s  a s  a p p l i e d  a l l ow  f o r  t h e  a r b i t r a r y  and c a p r i c i o u s  

t r e a t m e n t  o f  d o c t o r s  who app ly  t o  h o s p i t a l s  f o r  p r i v i l e g e s .  

Some a r e  g iven  p r o c e d u r a l  and s u b s t a n t i v e  due p r o c e s s  and some, 

a s  p e t i t i o n e r  h e r e ,  a r e  n o t .  The C o n f l i c t i n g  s t a t u t o ~ y  p r o v i s i o n s  

and t h e  Hol ly  d e c i s i o n  o f  t h i s  Cour t  p r e v e n t  any ev idence  s u f f i c i e n t  

f o r  t h e  accused t o  defend and c l e a r  h i s  name. A f a i r  h e a r i n g  b e f o r e  

an  unb iased  t r i b u n a l  i s  e s s e n t i a l  t o  due p roce s s .  D u f f i e l d  v .  

Cha r l e s ton  Area Medical  Cen t e r ,  503 F.2d 512, 517, ( 4 t h  C i r . 1974 ) .  

"An i m p a r t i a l  d e c i s i o n  maker i s  t h e  b a s i c  c o n s t i t u e n t  o f  minium due 

p r o c e s s . "  Ferguson v .  Thomas, 430 F.2d 852 ( 5 t h  C i r .  1970 ) .  A s  

t h e  Drucker t e s t imony  shows, (R.241-256), t h e  t r e a t m e n t  a f f o r d e d  

D r .  Feldman was f a r  d i f f e r e n t  from t h a t  he  would have r e c e i v e d  

had h e  been an  O r t h o p e d i s t .  m r t h e r ,  t h i s  d iB@ai-a te  t r e a t m e n t  



f a i l e d  t o  conform t o  t h e  e s s e n t i a l  requirements of law. Cardia,  

s u p d n . 3  a t  805, through t h e  s t a t u t o r y  acceptance of t h e  Rules 

and Regulations of t h e  J o i n t  Commission on Hospi tal  Accrediation. 

Defendants ac t ions  v i o l a t e d  t h e  s t a t u t e  a s  a  matter  of law, 

Cardia,  supra,  a t  806, n. 4 ,  F l a .  Adm. Code Rule 10D-28.58(2) ( d ) .  

(See a l s o  n.5 and 6 ,  p.806). . 
This aberant  procedure which provides a  review mechanism where 

o r thoped i s t s  a r e  evaluated by o r thoped i s t s ,  a s  wel l  a s  o t h e r  

s p e c i a l i s t s  eva lua t ing  members of t h e  same s p e c a l i t y ,  but  only 
I 

i n  t h e  case of p o d i a t r i s t s  no t  allowing p o d i a t r i s t s  t o  evalua te  

p o d i a t r i s t s  denies  both due process and equal  p ro tec t ion  t o  

p e t i t i o n e r .  D r .  Feldman's l i b e r t y  and property i n t e r e s t s  were 

removed from him contraveining the  d i c t a t e s  i n  Board of Regents 

v. Roth,408 U.S. 564, 577, 92 S.Ct. 2701, 2709, 33 L.Ed.2d 548 ( 1 9 7 2 ) .  

A s  t h e  a l l e g a t i o n s  i n  p e t i t i o n e r ' s  complaint a s s e r t ,  ( R . l - 1 2 ) ,  

make c l e a r ,  defendants a c t i o n s  took place without h i s  knowledge. 

This s t a t e  of a f f a i r s  y i e l d s  t h e  u n s e t t l i n g  discovery t h a t  i n  

such s i t u a t i o n s  a s  t h e  review process ,  t h e  v i c t i m ' s  cause of 

a c t i o n  i s  barred before it ever  e x i s t e d  i n  t h a t  it cannot be 

discovered except by happenstance, whichmay be a f t e r  t h e  s t a t u t e  

of l i m i t a t i o n s .  Under t h i s  Cour t ' s  dec is ions  i n  Diamond v. E.R.  

Squibb and Sons, Inc . ,  397 So.2d 6 7 1  (F la .  1981),0verland Const. 

Co., Inc. v. Sirmons, 369 So.2d 572 ( n a .  1 9 7 9 ) ,  t h e  law f a i l s .  

The p r a c t i c a l  opera t ion  and e f f e c t  of > the  s t a t u t e s  has rendered 

them uncons t i tu t iona l .  This Court may determine t h a t  such 



operation and effect are true in the cause now before the court. 

Jacksonville Port Authority v. State,, 161 So.2d 825 (Fla. 1964). 

Aldana, supra, at 237. 

The effect of Holly, is to grant absolute immunity to the review 

committees. Herbert v. Lando, 441 U.S. 153, 99 S.Ct. 1635, 60 L.ED.2d 

115 (1979), Dun & Bradstreet, Inc. v. Greenmoss ~uilders, Inc., 

105 S.Ct. 2939 (1985), do not permit such a result. 

"Spreading false information in and of itself carries 
no First Amendment credentials." 441 U.S. at 171, "It 
is worth noting here that the privilege as asserted 
by respondents would also immunize from inquiry the 
internal communications occurring during the editorial 
process and thus place beyond reach what the defendants 
participants learned or knew as the result of such 
collegiate conversations or exchanges. If damaging 
admissions to colleagues are to be barred from evidence, 
would a reporter's admissions made to third parties 
not participating in the editorial process also be 
immune from inquiry?", Id. 

"Evidentary privileges in litigation are not favored, 
and even those rooted in the Constitution must give 
way in proper circumstances. The President, for example, 
does not have an absolute privilege against disclosure 
of materials subpoenaed for a judicial proceeding. 
United States v.-~ixon, 418 U.S. 683 (1974). In so 
holdinq, we found that althouqh the President has a 
powdrf;i interest in confidentiality of communica- 
tions between himself and his advisers, that interest 
must yield to a demonstrated specific need for evidence. 
As we stated, in referring to existing limited 
privileges against disclosure, " (w)hatever their 
origins, these exceptions to the demand for every man's 
evidence are not created lightly nor expansively con- 
strued, for they are in derogation of the search for 
truth. Nixon at 710. 

"Only complete immunity from liability for defamation 
would effect this result, and the Court has regularly 
found this to be an untenable construction of the 
F?rst Amendment." Herbert, at 441 U.S. 153 (3176-177. 

This Court has allowed the legislature to grant immunity which 

contraveins the dictates of the First Amendment. Respectfully, 

it cannot stand. Our Constitution was here long before those 



who p e t i t i o n e d  t h e  l e g i s l a t u r e  t o  ca rve  o u t  .!absolute immunity 

f o r  them t o  defame o t h e r s  and escape t h e  Bar, O the r ' t han" jud ic i a1"  

a b s o l u t e  immunity-does nbb-.existl?fo~:.anyone. The C o n s t i t u t i o n  w i l l  

be wi th  u s  long a f t e r  they  are dead, and n i ches  i n  t h e  Document 

cannot  be permi t ted  f o r  medical  c o n s p i r a t o r s .  Even t h e  Medical 

P ro fe s s ion  must adapt  t o  t h e  C o n s t i t u t i o n  and obey i t s  d i c t a t e s ,  

Not t h e  Reverse. 

" f o r ,  a s  M r .  J u s t i c e  S tewar t  has  reminded u s ,  t h e  
i n d i v i d u a l ' s  r i g h t  t o  t h e  p r o t e c t i o n  of  h i s  own good 
name " r e f l e c t s  no more than  ou r  b a s i c  concept of t h e  
e s s e n t i a l  d i g n i t y  and worth of  every  human being- 
a  concept a t  t h e  r o o t  of  any decent  system of o rdered  
l i b e r t y .  The p r o t e c t i o n  of  p r i v a t e  p e r s o n a l i t y ,  l i k e  
t h e  p r o t e c t i o n  of l i f e  i t s e l f ,  i s  l e f t  p r i m a r i l y  t o  
t h e  S t a t e s . . . " ,  Dun, sup ra ,  a t  2947 quo t ing  Rosen- 
b l a t t  v.  Baer, 3 8 3 . S .  75, 92. - 

The l e g i s l a t u r e  of  F l o r i d a  i s  wi thout  power t o  e l i m i n a t e  a  

cause  of  a c t i o n  which ab roga te s  p e t i t i o n e r ' s  fundamental r i g h t s  

i n  t h i s  ca se .  Kluger,  supra . ,Hol ly ,  sup ra ,  d i s s e n t  o f  Judge 

Shaw and Judge Adkins, 221-223. 

Hosp i t a l  o f f i c i a l s  and a l l  review committees now must be consid- , ' I 

e r ed  " s t a t e  a c t o r s "  because t h e i r  a c t i v i t i e s  a r e  guided by and 

must be r e p o r t e d  t o  t h e  S t a t e .  The s t a t e  has  e r e c t e d  an impenetr- 

a b l e  b a r r i e r  around t h e  " s t a t e  committees" t r i g g e r i n g  t h e  pro tec-  

t i o n  o f ' P a u l  v. Davis, 424 U.S. 693, 47 L.Ed.2d 405, 96 S.Ct. 1155. 

A s  t h e  Cardia c o u r t  has  no ted ,  a t  806, t h i s  i s  impermiss ible .  T h e  

s t a t u t e s  are f a c i a l l y  u n c o n s t i t u t i o n a l .  



CONCLUSION 

For the reasons expressed herein, petitioner asks this Court to 

overrule Holly, and find that Fla. Stat. 768.40(4) unconstitutional 

as being violative of Art. I, sec. 21, access to the courts and 

that the statutes have in operation violated petitioner's 

due process and equal protection rights under the United States 

and Florida Constitutions. Further, that the statute violates 

petitioners rights under Article I, sec. 4, Fla. Const. Or in the 

alternative, this Court certify to the United States Supreme Court 

the question df whether a State may grant absolute immunity to 

peer review committees in the hospital doctor privilege process. 
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