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STATEMENT OF THE CASE AND FACTS 

The  R e s p o n d e n t s  a c c e p t  P e t i t i o n e r s  S t a t e m e n t  o f  t h e  Case a n d  

F a c t s .  The  o n l y  p a r t y  a f f e c t e d  b y  t h i s  ~ o u r t l s  p r e s e n t  r e v i e w  i s  

t h e  R e s p o n d e n t  Ameri-Manage,  I n c . ,  w h i c h  t h e  T h i r d  D i s t r i c t  Cour t  

S k o b l o w  v. A m e r i - M a n a g e ,  I n c . ,  4 8 3  S o . 2 d  8 0 9  o f  A p p e a l  i n  - - -  --- 

( F l a .  App. 3  D i s t .  1 9 8 6 ) ,  d e t e r m i n e d ,  a s  a n  a g e n c y  o f  t h e  s t a t e ,  

was i m m u n e  f r o m  s u i t  b r o u g h t  p u r s u a n t  t o  4 2  U.S.C. s. 1 9 8 3 .  T h e  

o t h e r  d e f e n d a n t s  i n  t h e  t r i a l  c o u r t  b e l o w  were s u e d  u n d e r  a 

d e f a m a t i o n  c o u n t .  D e f e n d a n t ,  R o b e r t  A. B u r t o n ,  i s  n o t  a p a r t y  t o  

t h e  p r e s e n t  a p p e l l a t e  p r o c e e d i n g s .  



SUMMARY OF ARGUMENT 

a The S t a t e  of  F l o r i d a  i s  immune f rom s u i t  f o r  c i v i l  r i g h t s  

v i o l a t i o n s  b r o u g h t  p u r s u a n t  t o  4 2  U.S.C. s. 1983.  T h i s  c a s e  

i n v o l v e s  t h e  s o v e r e i g n  immun i ty  of  t h e  s t a t e  and t h e  n a t u r e  o f  

t h e  r e l a t i o n s h i p  of t h e  s t a t e  t o  t h e  f e d e r a l  government under our  

r epub l i can  form of government. 

A t  t h e  t i m e  t h e  Union was c r e a t e d  t h e  s e v e r a l  then  e x i s t i n g  

s t a t e s  enjoyed a  t r a d i t i o n a l  common-law sovere ign  immunity from 

s u i t ,  O t h e r  s t a t e s ,  upon a t t a i n i n g  s t a t e h o o d ,  a r e  e n t i t l e d  t o  

immun i ty  a s  an  a t t r i b u t e  o f  t h e i r  s o v e r e i g n t y .  The E l e v e n t h  

Amendment t o  t h e  United S t a t e s  C o n s t i t u t i o n  made t h i s  sovere ign  

immun i ty  a p p l i c a b l e  t o  s u i t s  a g a i n s t  s t a t e s  b r o u g h t  i n  f e d e r a l  

c o u r t .  F l o r i d a  d i d  n o t  a b r o g a t e  i t s  s o v e r e i g n  immun i ty  upon 

j o i n i n g  t h e  Union i n  1845.  Congre s s  h a s  n o t  a b r o g a t e d  t h e  

• s t a t e s c  s o v e r e i g n  immun i ty  p u r s u a n t  t o  any  c o n s t i t u t i o n a l l y  

a u t h o r i z e d  power ,  n o r  h a s  t h e  S t a t e  of  F l o r i d a  waived  i t s  

sovere ign  immunity f o r  v i o l a t i o n s  of c i v i l  r i g h t s  whether brought  

i n  f e d e r a l  o r  s t a t e  c o u r t .  

The s t a t e c s  l i m i t e d  w a i v e r  o f  s o v e r e i g n  i m m u n i t y  f o r  

t r a d i t i o n a l  common l a w  t o r t s  d o e s  n o t  encompass  v i o l a t i o n s  o f  

c o n s t i t u t i o n a l  c i v i l  r i g h t s .  T h e r e f o r e ,  t h e r e  i s  no b a s i s  f o r  

f i n d i n g  t h a t  t h e  S t a t e  o f  F l o r i d a  i s  s u b j e c t  t o  s u i t  f o r  c i v i l  

r i g h t s  v i o l a t i o n s  brought pursuan t  t o  4 2  U.S.C. s. 1983. 



ARGUMENT 

The  s e v e r a l  s t a t e s  o f  t h e  U n i t e d  S t a t e s  p o s s e s s  t h o s e  p o w e r s  

o f  s o v e r e i g n t y  n o t  g r a n t e d  t o  t h e  f e d e r a l  g o v e r n m e n t  e x c l u s i v e l y  

b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  p r o h i b i t e d  b y  t h a t  d o c u m e n t  t o  

t h e  s t a t e s ,  o r  r e s e r v e d  t o  t h e  p e o p l e .  --- S e e ,  2 A n t i e a u ,  

M o d e r n  C o n s t i t u t i o n a l  Law s. 1 0 : l  ( 1 9 6 9 ) .  I n  P a r k e r  v. B r o w n ,  ---------- - ---- --- 
3 1 7  U.S. 3 4 1 ,  3 5 9 - 3 6 0 ,  8 7  L.Ed. 3 1 5 ,  6 3  S.Ct .  3 0 7  ( 1 9 4 3 1 1  t h e  

U n i t e d  S t a t e s  Supreme C o u r t  s t a t e d :  

The g o v e r n m e n t s  o f  t h e  S t a t e s  a r e  s o v e r e i g n  
w i t h i n  t h e i r  t e r r i t o r i e s  s a v e  o n l y  a s  t h e y  
a r e  s u b j e c t  t o  t h e  p r o h i b i t i o n  o f  t h e  
C o n s t i t u t i o n  a s  t h e i r  a c t i o n  i n  some m e a s u r e  
c o n f l i c t s  w i t h  p o w e r s  d e l e g a t e d  t o  t h e  
N a t i o n a l  Government ,  o r  w i t h  C o n g r e s s i o n a l  
l e g i s l a t i o n  e n a c t e d  i n  t h e  e x e r c i s e  o f  
t h o s e  p o w e r s .  

One i m p o r t a n t  a s p e c t  o f  t h i s  s o v e r e i g n t y  is  t h a t  t h e  s t a t e s  

a r e  g e n e r a l l y  n o t  s u b j e c t  t o  s u i t .  I n  1 7 9 3 ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t ,  r e l y i n g  on t h e  l a n g u a g e  i n  A r t i c l e  111, s e c t i o n  2 

o f  t h e  C o n s t i t u t i o n  w h i c h  p r o v i d e s  t h a t  t h e  f e d e r a l  j u d i c i a l  

p o w e r  e x t e n d s ,  a m o n g  o t h e r  t h i n g s ,  t o  c o n t r o v e r s i e s  " b e t w e e n  a  

S t a t e  a n d  C i t i z e n s  o f  a n o t h e r  S t a t e , "  a s s u m e d  o r i g i n a l  

j u r i s d i c t i o n  o v e r  a  s u i t  b r o u g h t  b y  a  c i t i z e n  o f  S o u t h  C a r o l i n a  

a g a i n s t  t h e  S t a t e  o f  G e o r g i a .  C h i s h o l m  v. G e o r g i a ,  2 D a l l .  419,  

1 L.Ed. 440 ( 1 7 9 3 ) .  T h i s  d e c i s i o n  c a u s e d  a  c r y  o f  c o n s t e r n a t i o n  

a n d  o v e r w h e l m i n g  o p p o s i t i o n  w h i c h  s o o n  r e s u l t e d  i n  t h e  a d o p t i o n  

o f  t h e  E l e v e n t h  Amendment. T h i s  Amendment p r o v i d e s :  

The J u d i c i a l  power o f  t h e  U n i t e d  S t a t e s  
s h a l l  n o t  b e  c o n s t r u e d  t o  e x t e n d  t o  a n y  
s u i t  i n  l a w  o r  e q u i t y ,  commenced o r  
p r o s e c u t e d  a g a i n s t  o n e  o f  t h e  U n i t e d  
S t a t e s  by  C i t i z e n s  o f  a n o t h e r  S t a t e ,  o r  
by C i t i z e n s  o r  S u b j e c t s  o f  a n y  F o r e i g n  
S t a t e .  



W h i l e  t h e  p l a i n  and  c l e a r  l a n g u a g e  o f  t h e  E l e v e n t h  Amendment d o e s  

a n o t  a p p l y  t o  s u i t s  a g a i n s t  a  S t a t e  b r o u g h t  b y  o n e  o f  i t s  own 

c i t i z e n s ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  e x t e n d e d  t h e  

a p p l i c a t i o n  o f  t h e  i m m u n i t y  t o  s u c h  s u i t s .  A s  s t a t e d  i n  

P e n n h u r s t  S t a t e  S c h o o l  & H o s p i t a l  v. H o l d e r m a n ,  1 0 4  S .C t .  9 0 0 ,  - ----- - -- 

906 ( 1 9 8 4 ) :  "The ~ m e n d m e n t ~ s  l a n g u a g e  o v e r r u l e d  t h e  p a r t i c u l a r  

r e s u l t  i n  --- C h i s h o l m ,  b u t  t h i s  C o u r t  h a s  r e c o g n i z e d  t h a t  i t s  

g r e a t e r  s i g n i f i c a n c e  l i e s  i n  i t s  a f f i r m a t i o n  t h a t  t h e  f u n d a m e n t a l  

p r i n c i p l e  ------ o f  s o v e r e i g n  ---- i m m u n i t y  l i m i t s  t h e  g r a n t  o f  j u d i c i a l  

a u t h o r i t y  i n  A r t .  111." (e . s . )  See a l s o ,  - - H a n s  v. L o u i s i a n a ,  --- 

1 3 4  U.S. 1, 1 0  S . C t .  5 0 4 ,  3 3  L .Ed .  8 4 2  ( 1 8 9 0 )  ( f e d e r a l  

j u r i s d i c t i o n  o v e r  s u i t s  a g a i n s t  n o n c o n s e n t i n g  s t a t e s  n o t  

c o n t e m p l a t e d  b y  t h e  C o n s t i t u t i o n . )  T h e  p r i n c i p l e  o f  s o v e r e i g n  

i m m u n i t y  u n d e r l i e s  t h e  E l e v e n t h  Amendment and i s  a  c o n s t i t u t i o n a l  - 

l i m i t a t i o n  on t h e  f e d e r a l  j u d i c i a l  power :  

T h a t  a  S t a t e  may n o t  be s u e d  w i t h o u t  i t s  
c o n s e n t  is  a  f u n d a m e n t a l  r u l e  o f  j u r i s p r u d e n c e  
h a v i n g  s o  i m p o r t a n t  a  b e a r i n g  upon t h e  
c o n s t r u c t i o n  o f  t h e  C o n s t i t u t i o n  o f  t h e  
U n i t e d  S t a t e s  t h a t  i t  h a s  become e s t a b l i s h e d  
by r e p e a t e d  d e c i s i o n s  o f  t h i s  c o u r t  t h a t  - t h e  
e n t i r e  j u d i c i a l  power g r a n t e d  by t h e  
C o n s t i t u t i o n  d o e s  n o t  embrace  a u t h o r i t y  t o  
e n t e r t a i n  a  s u i t  b r o u g h t  by  p r i v a t e  p a r t i e s  
a g a i n s t  a  S t a t e  w i t h o u t  c o n s e n t  g i v e n ;  n o t  
o n e  b r o u g h t  b y  c i t i z e n s  o f  a n o t h e r  S t a t e ,  o r  
by c i t i z e n s  o r  s u b j e c t s  o f  a f o r e i g n  S t a t e ,  
b e c a u s e  o f  t h e  E l e v e n t h  Amendment; and  n o t  
e v e n  o n e  b r o u g h t  by i t s  own c i t i z e n s ,  b e c a u s e  
o f  t h e  f u n d a m e n t a l  r u l e  o f  which  t h e  Amendment 
is  b u t  a n  e x e m p l i f i c a t i o n . "  ( e . s . )  

Ex p a r t e  S t a t e  o f  N e w  York No.1, 256 U.S. 490, 497, 4 1  S.Ct. 588,  

The e m p h a s i z e d  l a n g u a g e  o f  t h e  a b o v e  Supreme C o u r t  d e c i s i o n s  

• i s  i m p o r t a n t  b e c a u s e  i t  i l l u s t r a t e s  t h e  c o u r t O s  a w a r e n e s s  t h a t  



t h e  E l e v e n t h  A m e n d m e n t  i s  b u t  a n  e x e m p l i f i c a t i o n  o f  t h e  

f u n d a m e n t a l  p r i n c i p l e  o f  s o v e r e i g n  i m m u n i t y ,  a  C o n s t i t u t i o n a l  

c o d i f i c a t i o n  o f  t h e  p r i n c i p l e .  T h i s  c o n c l u s i o n  i s  c o m p e l l i n g  

when t h e  c o u r t ' s  r u l i n g  a r e  a n a l y z e d  s i n c e  t h e  c l e a r  l a n g u a g e  o f  

t h e  E l e v e n t h  A m e n d m e n t  d o e s  n o t  a p p l y  t o  s u i t s  b r o u g h t  b y  a  

c i t i z e n  a g a i n s t  h i s  own S t a t e .  Thus ,  e v e n  i n  t h e  a b s e n c e  o f  t h e  

E l e v e n t h  Amendment t h e  c o n c l u s i o n  would  b e  t h e  s a m e ,  a n d  u n d e r  

modern c o n s t i t u t i o n a l  l a w  t h e  c a s e  o f  C h i s h o l m  - v. G e o r g i a ,  s u p r a ,  

would  b e  o v e r r u l e d .  A s t a t e  i s  n o t  a m e n a b l e  t o  s u i t  b r o u g h t  b y  

a  c i t i z e n  o f t h a t  s t a t e  w h e t h e r  i n  f e d e r a l  o r  s t a t e  c o u r t  b e c a u s e  

o f  t h e  s t a t e ' s  s o v e r e i g n  immuni ty .  

R e s p o n d e n t  a g r e e s  t h a t  t h e  E l e v e n t h  Amendment d o e s  n o t  b a r  

a n  a c t i o n  b r o u g h t  i n  s t a t e  c o u r t  u n d e r  4 2  U.S.C. s.  1 9 8 3 .  S e e  

P e t i t i o n e r ' s  B r i e f  a t  4 -5 .  T h i s  i s  n o t  a n  i s s u e .  T h e  E l e v e n t h  

A m e n d m e n t  i s  n o t  a p p l i c a b l e  t o  a  s u i t  b a s e d  u p o n  a  f e d e r a l  

s t a t u t e  b r o u g h t  i n  s t a t e  c o u r t  b e c a u s e  t h e  E l e v e n t h  Amendment i s  

a  c o n s t i t u t i o n a l  l i m i t a t i o n  o n  t h e  f e d e r a l  j u d i c i a l  p o w e r .  

P e t i t i o n e r  f a i l s  t o  u n d e r s t a n d  t h a t  t h e  i s s u e  i s  n o t  s i m p l y  o n e  

o f  j u r i s d i c t i o n ,  b u t  o f  s o v e r e i g n  i m m u n i t y .  A s t a t e  i s  e n t i t l e d  

a s  a n  a t t r i b u t e  o f  s o v e r e i g n t y  t o  i m m u n i t y  f r o m  s u i t  i n  t h e  

a b s e n c e  o f  a b r o g a t i o n  o r  w a i v e r  o f  t h a t  s o v e r e i g n  i m m u n i t y .  

A s t a t e ' s  s o v e r e i g n  i m m u n i t y  f r o m  s u i t  u n d e r  o u r  f o r m  o f  

f e d e r a l  g o v e r n m e n t  c a n  b e  w a i v e d  i n  t w o  ways f o r  a  c i v i l  r i g h t s  

c a u s e  o f  a c t i o n .  A s t a t e  may w a i v e  i t s  i m m u n i t y  a n d  c o n s e n t  t o  

s u i t  a g a i n s t  i t  i n  f e d e r a l  o r  s t a t e  c o u r t .  -- S e e ,  %., -- C l a r k  

v .  B a r n a r d ,  -- 1 0 8  U.S. 4 3 6 ,  2  S .Ct .  8 7 8 ,  2 7  L.Ed. 7 8 0  ( 1 8 8 3 ) .  A 



s t a t e g s  c o n s e n t  t o  b e  s u e d  m u s t  b e  u n e q u i v o c a l l y  e x p r e s s e d .  - See ,  

a E d e l m a n  v. J o r d a n ,  4 1 5  U.S. 6 5 1 ,  6 7 3 ,  9 4  S .Ct .  1 3 4 7 ,  3 9  L.Ed.2d ----- -- 

662  ( 1 9 7 4 ) ;  - M a n a t e e  C o u n t y  v. Town --- o f  L o n g b o a t  - Key, 3 6 5  So .2d  

S p a n q l e r  v .  F l o r i d a  S t a t e  T u r n p i k e  1 4 3 1  1 4 7  ( F l a g  1 9 7 8 ) ;  - -- ...................... --- 
A u t h o r i t y ,  1 0 6  So.2d 421  ( F l a .  1 9 5 8 ) .  S e c o n d l y ,  C o n g r e s s  h a s  t h e  

p o w e r  w i t h  r e s p e c t  t o  t h e  r i g h t s  p r o t e c t e d  b y  t h e  F o u r t e e n t h  

Amendment  t o  a b r o g a t e  t h e  s t a t e O s  s o v e r e i g n  i m m u n i t y .  S e e ,  

F i t z p a t r i c k  v. B i t z e r ,  4 2 7  U.S. 445 ,  9 6  S .Ct .  2 6 6 6 ,  4 9  L.Ed.2d - ------- 

614 ( 1 9 7 6 ) .  I f  C o n g r e s s  h a s  e x p r e s s e d  a n  i n t e n t  t o  a b r o g a t e  t h e  

s t a t e s0  s o v e r e i g n  i m m u n i t y  s u i t  c o u l d  b e  b r o u g h t  u n d e r  a  f e d e r a l  

s t a t u t e  e i t h e r  i n  f e d e r a l  cour t  or  s t a t e  cour t .  The q u e s t i o n  i s  

w h e t h e r  C o n g r e s s  h a s  e x p r e s s e d  a n  i n t e n t  t o  a b r o g a t e  t h e  s t a t e s 0  

s o v e r e i g n  i m m u n i t y  f o r  s u i t s  b r o u g h t  p u r s u a n t  t o  42 U.S.C. 

s. 1 9 8 3 .  

The  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  a s e r i e s  o f  j u d i c i a l  

d e c i s i o n s  h a s  e x p l o r e d  t h e  p a r a m e t e r s  o f  t h e  s t a t e O s  s o v e r e i g n  

i m m u n i t y  a s  c o n s t i t u t i o n a l l y  g u a r a n t e e d  b y  t h e  E l e v e n t h  

Amendment. S e c t i o n  One o f  t h e  F o u r t e e n t h  Amendment t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  p r o v i d e s :  

A l l  p e r s o n s  b o r n  o r  n a t u r a l i z e d  i n  t h e  
U n i t e d  S t a t e s ,  a n d  s u b j e c t  t o  t h e  
j u r i s d i c t i o n  t h e r e o f ,  a r e  c i t i z e n s  o f  
t h e  U n i t e d  S t a t e s  and o f  t h e  S t a t e  
w h e r e i n  t h e y  r e s i d e .  No S t a t e  s h a l l  
make o r  e n f o r c e  a n y  l a w  wh ich  s h a l l  
a b r i d g e  t h e  p r i v i l e g e s  o r  i m m u n i t i e s  
o f  c i t i z e n s  o f  t h e  U n i t e d  S t a t e s ;  
n o r  s h a l l  a n y  S t a t e  d e p r i v e  a n y  
p e r s o n  o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y ,  



without  due p roces s  of law; nor deny 
t o  any person w i th in  i t s  j u r i s d i c t i o n  
t h e  equa l  p r o t e c t i o n  of t h e  laws.  

Sec t i on  Five  of  t h e  Four teen th  Amendment d e c l a r e s :  "The Congress 

s h a l l  have  power t o  e n f o r c e ,  by a p p r o p r i a t e  l e g i s l a t i o n ,  t h e  

p r o v i s i o n s  o f  t h i s  a r t i c l e . "  T h i s  i m p l e m e n t i n g  l a n g u a g e  v e s t s  

Congre s s  w i t h  t h e  power  where  u n e q u i v o c a l l y  e x p r e s s e d  t o  

"over tu rn  t h e  c o n s t i t u t i o n a l l y  guaran teed  immunity o f  t h e  s e v e r a l  

S t a t e s . "  -- Quern v. J o r d a n ,  -- 440 U.S. 332, 342,  99 S.Ct. 1139 ,  59 

L.Ed.2d 358  ( 1 9 7 9 ) ) .  P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y  

Congre s s  h a s  e n a c t e d  a  s e r i e s  of  F e d e r a l  C i v i l  R i g h t s  A c t s .  I n  

1871 ,  Congre s s  e n a c t e d  an  a c t  now c o d i f i e d  a s  42 U.S.C. s .  1983 ,  

which, i n  p e r t i n e n t  p a r t ,  p rov ides :  

Every person who, under c o l o r  of any 
s t a t u t e ,  o rd inance ,  r e g u l a t i o n ,  custom, 
o r  usage,  of any S t a t e  o r  T e r r i t o r y  
of t h e  D i s t r i c t  of Columbia, s u b j e c t s ,  
o r  causes  t o  be  s u b j e c t e d ,  any c i t i z e n  
of t h e  United S t a t e s  o r  o t h e r  person 
w i th in  t h e  j u r i s d i c t i o n  t he r eo f  t o  t h e  
d e p r i v a t i o n  of any r i g h t s ,  p r i v i l e g e s ,  
o r  immunit ies  secured  by t h e  C o n s t i t u t i o n  
and laws,  s h a l l  be l i a b l e  t o  t h e  p a r t y  
i n j u r e d  i n  an  a c t i o n  a t  law, s u i t  i n  
e q u i t y ,  o r  o t h e r  p roper  proceeding f o r  
r e d r e s s .  

T h i s  f e d e r a l  s t a t u t e ,  g i v i n g  a  r i g h t  of  a c t i o n  a g a i n s t  a  

person who, under c o l o r  of s t a t e  law, custom, o r  usage, s u b j e c t s  

ano ther  t o  d e p r i v a t i o n  of any r i g h t s ,  p r i v i l e g e s ,  o r  immuni t i es  

s e c u r e d  by t h e  F e d e r a l  C o n s t i t u t i o n ,  h a s  s e v e r a l  p u r p o s e s :  (1) 

i t  o v e r r i d e s  c e r t a i n  k i n d s  of  s t a t e  l a w s ;  ( 2 )  i t  p r o v i d e s  a  

remedy where  s t a t e  l a w  i s  i n a d e q u a t e ;  and ( 3 )  i t  p r o v i d e s  a  

f e d e r a l  remedy where a  s t a t e  remedy, though adequa te  i n  t heo ry ,  

i s  n o t  a v a i l a b l e  i n  p r a c t i c e .  -- Monroe v. Pape,  - 365 U.S. 167 ,  5  



The i s s u e  o f  w h e t h e r  t h e  s t a t e s  and  o t h e r  g o v e r n m e n t a l  • e n t i t i e s  a r e  s u b j e c t  t o  s u i t  unde r  42 U.S.C. s. 1 9 8 3  h a s  been  

a d d r e s s e d  by t h e  Supreme C o u r t  i n  a  number o f  d e c i s i o n s .  I n  

Monroe v. Pape, supra ,  a t  t h e  Court  concluded 5  L.Ed.2d 507, t h a t  

a  m u n i c i p a l i t y  was no t  a  "personn  w i t h i n  t h e  meaning o f  s. 1983. 

Subsequent ly ,  t h e  Court r eve r s ed  i t s e l f  a s  t o  t h e  a p p l i c a b i l i t y  

of t h e  a c t  t o  munic ipa l  c o r p o r a t i o n s  i n  Monell v. Department of 

S o c i a l  S e r v i c e s ,  436 U.S. 658,  98 S.Ct.  2018,  56 L.Ed.2d 611  

( 1 9 7 8 ) ,  c o n c l u d i n g  t h a t  C o n g r e s s  d i d  n o t  i n t e n d  t o  e x c l u d e  

munic ipa l  c o r p o r a t i o n s  from t h e  coverage  of t h e  a c t .  The Court 

d i d  n o t ,  however, a d d r e s s  t h e  q u e s t i o n  of  t h e  a c t # s  a p p l i c a b i l i t y  

t o  s t a t e s  i n  ----- Mone l l .  E a r l i e r ,  howeve r ,  on  t h e  Supreme C o u r t  i n  

Edelman v. J o r d a n ,  s u p r a ,  had r e a f f i r m e d  t h e  r u l e  t h a t  had  ---- - - 

e v o l v e d  t h a t  a  s u i t  i n  f e d e r a l  c o u r t  by p r i v a t e  p a r t i e s  s e e k i n g  

t o  impose  a l i a b i l i t y  which  m u s t  b e p a i d  f rom p u b l i c  f u n d s i n  t h e  

s t a t e  t r e a s u r y  i s  ba r r ed  by t h e  Eleventh  Amendment. The Monell 

d e c i s i o n  a p p e a r e d  t o  c a s t  some d o u b t  on  t h e  Supreme ~ o u r t # s  

p o s i t i o n  a s  t o  t h e  a p p l i c a b i l i t y  o f  42 U.S.C. s .  1 9 8 3  t o  t h e  

s t a t e s .  

Any s u c h  d o u b t s  w e r e  l a i d  t o  r e s t  i n  ------ Quern v. J o r d a n ,  440 

U.S. 332, 39 L.Ed.2d 358,  99 S.Ct. 1139  ( 1 9 7 9 ) .  The C o u r t  h e l d  

t h a t  C o n g r e s s  i n  1871,  i n  a d o p t i n g  a  p r o v i s i o n  which  i s  now 

s e c t i o n  1983 ,  d i d  n o t  i n t e n d  t o  s u b j e c t  t h e  s t a t e s  t o  l i a b i l i t y  

unde r  t h e  a c t ,  s i n c e  s u c h  l i a b i l i t y  would  h a v e  d e p r i v e d  them o f  

t h e  immunity from s u i t s  i n  f e d e r a l  c o u r t s  which is guaran teed  by 

t h e  E l e v e n t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  --- S e e  

a a l s o ,  Alabama v. P u g h ,  438 U.S. 781,  98 S.Ct. 3057,  57 L.Ed.2d -- ----- 



1 1 7 4  ( 1 9 7 8 ) ;  -- H u t t o  v .  F i n n e y ,  4 3 7  U.S. 6 7 8 ,  9 8  S . C t .  2 5 6 5 ,  --- 
5 7  L . E d . 2 d  5 2 2  ( 1 9 7 8 ) ;  M i l l i k e n  v .  B r a d l e y ,  4 3 3  U.S. 2 6 7 ,  

9 7  S . C t .  2 7 4 9 ,  5 3  L.Ed.2d 7 4 5  ( 1 9 7 7 ) ;  F i t z p a t r i c k  v .  B i t z e r ,  4 2 7  ------ 
U.S. 4 4 5 ,  9 6  S . C t .  2 6 6 6 ,  4 9  L.Ed.2d 6 1 4  ( 1 9 7 6 ) .  I n  A l a b a m a  v. ------ 
P u g h ,  t h e  C o u r t  h e l d  t h a t  t h e  S t a t e  o f  A l a b a m a  c o u l d  n o t  b e  

j o i n e d  a s  a d e f e n d a n t  w i t h o u t  v i o l a t i n g  t h e  p r o s c r i p t i o n s  o f  

E l e v e n t h  A m e n d m e n t ,  e v e n  t h o u g h  t h e  c o m p l a i n t  was b r o u g h t  

p u r s u a n t  t o  4 2  U.S.C. s. 1 9 8 3  a n d  t h e  c l a i m  was b a s e d  u p o n  

a l l e g e d  v i o l a t i o n s  o f  t h e  E i g h t h  a n d  F o u r t e e n t h  A m e n d m e n t s .  

P e t i t i o n e r ,  h o w e v e r ,  c o n t e n d s  t h a t  a s t a t e  c a n  b e  s u e d  i n  

s t a t e  c o u r t  u n d e r  4 2  U.S.C. s .  1 9 8 3  b e c a u s e  t h e  E l e v e n t h  

A m e n d m e n t  i s  n o t  a p p l i c a b l e  t o  a s u i t  b r o u g h t  i n  s t a t e  c o u r t .  

a P r e s u m a b l y  t h e  b a s i s  f o r  t h i s  p o s i t i o n  i s  some s o r t  o f  r e l i a n c e  

o n  t h e  S u p r e m a c y  C l a u s e .  A r t i c l e  V I  t o  t h e  F e d e r a l  C o n s t i t u t i o n ,  

i n  r e l e v a n t  p a r t ,  p r o v i d e s :  

T h i s  C o n s t i t u t i o n ,  a n d  t h e  laws o f  t h e  
U n i t e d  S t a t e s  w h i c h  s h a l l  b e  made  i n  
P u r s u a n c e  t h e r e o f ;  a n d  a l l  T r e a t i e s  
m a d e ,  o r  w h i c h  s h a l l  b e  made ,  u n d e r  
t h e  a u t h o r i t y  o f  t h e  U n i t e d  S t a t e s ,  
s h a l l  b e  t h e  supreme Law o f  t h e  L a n d ;  
a n d  t h e  J u d g e s  i n  e v e r y  S t a t e  s h a l l  
b e  b o u n d  t h e r e b y ,  a n y t h i n g  i n  t h e  
C o n s t i t u t i o n  o r  Laws o f  a n y  S t a t e  
t o  t h e  C o n t r a r y  n o t w i t h s t a n d i n g .  

S t a t e  c o u r t s  o f  g e n e r a l  j u r i s d i c t i o n  w o u l d  a p p e a r  t o  h a v e  

c o n c u r r e n t  j u r i s d i c t i o n  t o  h e a r  a c l a i m  b r o u g h t  p u r s u a n t  t o  4 2  

U.S.C. s. 1 9 8 3 .  - S e e ,  - M a r t i n e z  - v. C a l i f o r n i a ,  4 4 4  U.S. 2 7 7 ,  6 2  ---- 

L.Ed.2d 4 8 1 ,  1 0 0  S . C t .  5 5 3 ,  5 5 8  N.7. ( 1 9 8 0 )  w h e r e i n  t h e  S u p r e m e  

C o u r t  n o t e d  t h a t  ~ a l i f o r n i a ' s  a c c e p t a n c e  of j u r i s d i c t i o n  o v e r  a • f e d e r a l  c l a i m  u n d e r  4 2  U.S.C. s .  1 9 8 3  a p p e a r e d  t o  b e  c o n s i s t e n t  



w i t h  t h e  g e n e r a l  r u l e  t h a t  w h e r e  

" a n  a c t  o f  C o n g r e s s  g i v e s  a  p e n a l t y  t o  
a  p a r t y  a g g r i e v e d ,  w i t h o u t  s p e c i f y i n g  
a  remedy f o r  i t s  e n f o r c e m e n t ,  t h e r e  i s  
n o  r e a s o n  why i t  s h o u l d  n o t  b e  e n f o r c e d ,  
i f  n o t  p r o v i d e d  o t h e r w i s e  by  some a c t  o f  
C o n g r e s s ,  b y  a  p r o p e r  a c t i o n  i n  a  s t a t e  
c o u r t . "  T e s t a  v .  K a t t ,  330 U.S. 
386 ,  3 9 1 ,  67  S . C t .  8 1 0 ,  813 ,  9 1  L.Ed. 9 6 7 ,  
q u o t i n g  C l a f l i n  v .  Houseman, 9 3  U.S. 
1 3 0 ,  1 3 7 ,  2 3  L.Ed. 8 3 3 .  

T h u s ,  i f  C o n g r e s s  e n a c t e d  a  l a w  p u r s u a n t  t o  i t s  

C o n s t i t u t i o n a l  p o w e r s  w h i c h  i n c l u d e d  t h e  s t a t e s  w i t h i n  i t s  

a p p l i c a t i o n ,  t h e n  a  c l a i m  b r o u g h t  u n d e r  t h e  a c t  i n  s t a t e  c o u r t  

w o u l d  n o t  b e  b a r r e d  a g a i n s t  t h e  s t a t e  b y  s o v e r e i g n  i m m u n i t y  

b e c a u s e  C o n g r e s s  h a d  C o n s t i t u t i o n a l l y  a b r o g a t e d  t h e  s t a t e s '  

s o v e r e i g n  i m m u n i t y  a n d  u n d e r  t h e  S u p r e m a c y  C l a u s e  t h e  s t a t e  

c o u r t s  would  b e  bound  t h e r e b y .  - However ,  t h e  s i n e  q u a  non t o  t h e  

v i a b i l i t y  o f  a  s u i t  a g a i n s t  a  s t a t e  b r o u g h t  p u r s u a n t  t o  a  f e d e r a l  

s t a t u t e  i s  a  c l e a r  a n d  u n e q u i v o c a l  e x p r e s s i o n  o f  c o n g r e s s '  i n t e n t  

t o  a b r o g a t e  t h e  s t a t e s '  s o v e r e i g n  i m m u n i t y .  A c l a i m  b r o u g h t  

p u r s u a n t  t o  4 2  U.S.C. s.  1 9 8 3  w o u l d  b e  a p p l i c a b l e  t o  a  s t a t e  

n o t w i t h s t a n d i n g  i t s  s o v e r e i g n  i m m u n i t y  i f  C o n g r e s s  h a s  c l e a r l y  

a n d  u n e q u i v o c a l l y  e x p r e s s e d  a n  i n t e n t  t o  a b r o g a t e  t h e  s t a t e s '  

s o v e r e i g n  i m m u n i t y  a n d  made t h e  s t a t e  a  " p e r s o n "  f o r  p u r p o s e s  o f  

4 2  U.S.C. s. 1 9 8 3 .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r e s o l v e d  

t h i s  i s s u e .  

I n  Quern  v. J o r d a n ,  s u p r a  t h e  S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  

C o n g r e s s  h a d  n o t  e x p r e s s e d  a n  i n t e n t  t o  o v e r r i d e  t h e  s t a t e s '  

t r a d i t i o n a l  s o v e r e i g n  i m m u n i t y  a n d  t h a t  s t a t e s  were n o t  " p e r s o n s "  

f o r  p u r p o s e s  o f  4 2  U.S.C. s. 1 9 8 3 .  A s  t h e  C o u r t  s t a t e d :  

G i v e n  t h e  i m p o r t a n c e  o f  t h e  s t a t e s '  
t r a d i t i o n a l  s o v e r e i a n  immuni ty .  i f  



i n  f a c t  t h e  members o f  t h e  42d C o n g r e s s  
b e l i e v e d  t h a t  s .  1 o f  t h e  1 8 7 1  A c t  
o v e r r o d e  t h a t  immuni ty ,  s u r e l y  t h e s e  
would h a v e  b e e n  l e n g t h y  d e b a t e  on  t h i s  
p o i n t  and  i t  would h a v e  been  p a r a d e d  
o u t  by  t h e  o p p o n e n t s  o f  t h e  A c t  a l o n g  
w i t h  t h e  o t h e r  e v i l s  t h a t  t h e y  t h o u g h t  
would r e s u l t  f r om t h e  A c t .  ( e . s . )  

Q u e r n  a t  343.  

T h e  C o u r t  h e r e  i s  t a l k i n g  a b o u t  t h e  S t a t e s 0  t r a d i t i o n a l  

s o v e r e i g n  i m m u n i t y  n o t  m e r e l y  t h e  E l e v e n t h  Amendment immun i ty .  

J u s t i c e  Brennan ,  i n  d i s s e n t ,  s t a t e d  t h a t  t h e  C o u r t  c o n c l u d e s ,  " i n  

w h a t  i s  p a t e n t l y  d i c t a ,  t h a t  a  S t a t e  i s  n o t  a  ' p e r s o n 0  f o r  

p u r p o s e s  o f  4 2  U.S.C. s. 1 9 8 3 ,  R e v . S t a t .  s. 1 9 7 9 . "  - I d .  4 4 0  U.S. 

a t  350. However,  a s  t h e  m a j o r i t y  o p i n i o n  p o i n t e d  o u t  i n  r e s p o n s e  

t o  J u s t i c e  B r e n n a n O s  a s s e r t i o n  t h a t  t h e  C o u r t ' s  r u l i n g  a s  

" p a t e n t l y  d i c t a : "  

Mr. J u s t i c e  BRENNAN'S o p i n i o n  c h a r a c t e r i z e s  
t h i s  c o n c l u s i o n  [ t h a t  C o n g r e s s  d i d  n o t  by 
t h e  g e n e r a l  l a n g u a g e  o f  s .  1 9 8 3  t o  o v e r r i d e  
t h e  t r a d i t i o n a l  s o v e r e i g n  immuni ty  o f  t h e  
S t a t e s ]  a s  " g r a t u i t o u s "  a n d  " p a t e n [ t ]  d i c t a . "  
P o s t ,  a t  1150 .  But we c a n n o t  t h i n k  o f  a  
more " g r a t u i t o u s "  o r  u s e l e s s  e x e r c i s e  o f  
t h i s  c o u r t O s  d i s c r e t i o n a r y  j u r i s d i c i t o n  t h a n  
t o  d e c i d e  which  o f  two  c o n f l i c t i n g  i n t e r -  
p r e t a t i o n s  o f  Edelman v .  J o r d a n  is 
c o r r e c t ,  i f  i n  t r u t h  we b e l i e v e d  t h a t  Edelman 
i t se l f  n o  l o n g e r  were v a l i d .  The q u e s t i o n  
d o e s  n o t  a r i s e  o u t  o f  t h e  b l u e ;  i t  was 
e x t e n s i v e l y  d i s c u s s e d  i n  o u r  b r o t h e r  
B R E N N A N ~ S  c o n c u r r e n c e  i n  H u t t o  v .  F i n n e y  
l a s t  Te rm.  We t h e r e f o r e  f a i l  t o  see how 
o u r  r e a f f i r m a n c e  o f  Edelman c a n  b e  
c h a r a c t e r i z e d  a s  " d i c t a . "  (e.s .1 

T h e r e f o r e ,  p e t i t i o n e r O s  a s s e r t i o n  t h a t  a  s t a t e  is  s u b j e c t  t o  

s u i t  i n  s t a t e  c o u r t  u n d e r  4 2  U.S.C. s. 1 9 8 3  s i m p l y  b e c a u s e  t h e  

E l e v e n t h  Amendment  d o e s  n o t  a p p l y  i s  e r r o n e o u s .  T h e  s t a t e O s  

s o v e r e i g n  i m m u n i t y  s t i l l  b a r s  t h e  a c t i o n  s i n c e  a s  t h e  S u p r e m e  

C o u r t  h a s  r u l e d ,  C o n g r e s s  h a s  n o t  e x p r e s s e d  a n  i n t e n t  t o  a b r o g a t e  
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t h e  s t a t e s '  s o v e r e i g n  i m m u n i t y  f o r  a n  a c t i o n  b r o u g h t  p u r s u a n t  t o  

4 2  U.S.C. s. 1 9 8 3 .  

p e t i t i o n e r ' s  r e l i a n c e  o n  Maine  v. T h i b o u t o t ,  448 U.S. 1, 6 5  

L.Ed.2d 5 5 5 ,  1 0 0  S.Ct .  2 5 0 2  ( 1 9 8 0 )  i s  i l l - f o u n d e d .  T h e  i s s u e  

b e f o r e  t h e  C o u r t  i n  -- M a i n e  w a s  w h e t h e r  a t t o r n e y ' s  f e e s  u n d e r  4 2  

U.S.C. s. 1 9 8 8  may b e  a w a r d e d  t o  t h e  p r e v a i l i n g  p a r t y  f o r  a c la im 

b a s e d  o n  v i o l a t i o n s  o f  f e d e r a l  s t a t u t o r y  l a w .  T h e  i s s u e  o f t h e  

s t a t e ' s  s o v e r e i g n  i m m u n i t y  f r o m  a c t i o n s  b r o u g h t  p u r s u a n t  t o  4 2  

U.S.C. s .  1 9 8 3  was n o t  b e f o r e  t h e  C o u r t .  T h e  d e c i s i o n  i n  --- M a i n e  

was c o n s i s t a n t  w i t h  t h e  C o u r t O s  p o s i t i o n  t h a t  a t t o r n e y ' s  f e e s  

u n d e r  4 2  U.S.C. s. 1 9 8 8  a r e  a w a r d a b l e  a g a i n s t  t h e  s t a t e s .  T h e  

r a t i o  d e c i d e n d i  f o r  t h i s  c o n c l u s i o n  was t h a t  C o n g r e s s  had  c l e a r l y  

a n d  u n e q u i v o c a l l y  e x p r e s s e d  a n  i n t e n t  t o  a b r o g a t e  t h e  s t a t e s '  

a c o n s t i t u t i o n a l l y  p r o t e c t e d  s o v e r e i g n  i m m u n i t y  f o r  a t t o r n e y O s  f e e s  

u n d e r  4 2  U.S.C. s. 1 9 8 8 .  --  S e e ,  H u t t o  v. F i n n e y ,  4 3 7  U.S. 6 7 8 ,  5 7  

L.Ed.2d 5 2 2 ,  9 8  S . C t .  2 5 6 5  ( 1 9 7 8 )  i n  w h i c h  t h e  C o u r t  h e l d  t h a t  

i n  e n a c t i n g  t h e  C i v i l  R i g h t s  A c t  o f  1 9 7 6 ,  4 2  U.S.C. s. 1 9 8 8 ,  

C o n g r e s s  i n t e n d e d  t o  o v e r r i d e  t h e  E l e v e n t h  Amendment i m m u n i t y  o f  

t h e  S t a t e s  a n d  a u t h o r i z e  f e e  a w a r d s  p a y a b l e  b y  t h e  S t a t e s  when  

t h e i r  o f f i c i a l s  a r e  s u e d  i n  t h e i r  o f f i c i a l  c a p a c i t i e s .  

L i k e w i s e  p e t i t i o n e r ' s  r e l i a n c e  on  F i t z p a t r i c k  v. B i t z e r ,  519  

F.2d 559  ( 2 d  C i r .  1 9 7 5 )  is  i l l - p l a c e d  s i n c e  F i t z p a t r i c k  i n v o l v e d  

a c o n s t r u c t o n  o f  T i t l e  V I I  o f  t h e  1 9 6 4  A c t ,  4 2  U.S.C. s. 2 0 0 0 e  

e t  seq., a n d  i s  t h e r e f o r e  t o t a l l y  i r r e l e v a n t  t o  t h e  i ssue  b e f o r e  

t h i s  Cour t .  S e e ,  p e t i t i o n e r ' s  B r i e f  a t  6 .  

The s e c o n d  way by  w h i c h  t h e  s t a te ' s  s o v e r e i g n  i m m u n i t y  may 



b e  w a i v e d  i s  w h e n  t h e  S t a t e  L e g i s l a t u r e  h a s  c l e a r l y  a n d  

u n e q u i v o c a l l y  e x p r e s s e d  i t s  i n t e n t  t o  w a i v e  t h e  s t a t e ' s  s o v e r e i g n  

i m m u n i t y  t o  c i v i l  r i g h t s  s u i t s  b r o u g h t  p u r s u a n t  t o  4 2  U.S.C. 

s. 1983.  M a n a t e e  C o u n t y  v. Town o f  L o n g b o a t  Key, 365  So.2d 1 4 3  

( F l a .  1 9 7 8 ) ;  S p a n g l e r  v. F l o r i d a  S t a t e  T u r n p i k e  

A u t h o r i Q ,  1 0 6  So.2d 4 2 1  ( F l a .  1 9 5 8 ) .  --- 

P e t i t i o n e r  c i t e s  n o  c a s e  l a w  n o r  d o e s  h e  p r o v i d e  a n y  

a n a l y s i s  a s  t o  how t h e  L e g i s l a t u r e  h a s  e x p r e s s e d  i t s  i n t e n t  t o  

w a i v e  s o v e r e i g n  i m m u n i t y  f o r  c i v i l  r i g h t s  c l a i m s .  W h i l e  t h i s  

i s s u e  i s  o n e  o f  f i r s t  i m p r e s s i o n  b e f o r e  t h i s  c o u r t ,  t h e  f e d e r a l  

c o u r t s  r e v i e w i n g  F l o r i d a  l a w  h a v e  c o n c l u d e d  t h a t  F l o r i d a  h a s  n o t  

w a i v e d  i t s  s o v e r e i g n  i m m u n i t y .  - S e e ,  - Gamble  v. F l o r i d a  Dep t .  o f  

H e a l t h  & R e h a b .  S e r v i c e s ,  7 7 9  F . 2 d  1 5 0 9  ( 1 1 t h  C i r .  1 9 8 6 ) ;  ------------- ------ 

O s t r o f f  v. F l o r i d a  Dept .  o f  H e a l t h  & Rehab.  S e r v i c e s ,  - 5 5 4  F.Supp.  

3 4 7  ( M . D .  F l a .  1 9 8 3 ) ;  S h i n h o l s t e r  - v. G r a h a m ,  --- 5 2 7  F. S u p p .  1 3 1 8  

( N . D .  F l a .  1 9 8 1 ) .  -- C o n t r a ,  --- Meeker v. A d d i s o n ,  5 8 6  F. S u p p .  2 1 6  - 

(S.D. F l a .  1 9 8 4 )  ( o v e r r u l e d  b y  t h e  1 1 t h  C i r c u i t  i n  ----- G a m b l e ) .  

A l t h o u g h  t h e  C o u r t  o f  A p p e a l s  i n  --- G a m b l e  r e v i e w e d  ~ l o r i d a ' s  

s t a t u t e s  f r o m  t h e  p e r s p e c t i v e  o f  t h e  E l e v e n t h  A m e n d m e n t ,  i t  i s  

c l e a r  f r o m  a  r e a d i n g  o f  t h e  d e c i s i o n  t h a t  t h e  c o u r t  w a s  l o o k i n g  

f o r  s t a t e  l e g i s l a t i v e  i n t e n t  t o  w a i v e  t h e  s t a t e ' s  s o v e r e i g n  

i m m u n i t y .  - S e e ,  ---- G a m b l e  a t  1 5 1 5  w h e r e i n  t h e  f e d e r a l  c o u r t  o f  

a p p e a l s  s t a t e d  t h a t  f r o m  t h e  l a n g u a g e  o f  s. 7 6 8 . 2 8 ,  F.S., " t h e  

F l o r i d a  l e g i s l a t u r e  g a v e  a s t r o n g  i n d i c a t i o n  t h a t  i t  d i d  n o t  

i n t e n d  t o  w a i v e  i t s  i m m u n i t y  t o  c i v i l  r i g h t s  a c t i o n s . "  

An e x a m i n a t i o n  o f  t h e  F l o r i d a  S t a t u t e s  r e l e v a n t  t o  t h e  

w a i v e r  i s s u e  d o e s  n o t  r e v e a l  a  l e g i s l a t i v e  i n t e n t  t o  w a i v e  t h e  

s t a t e ' s  s o v e r e i g n  i m m u n i t y  f o r  c i v i l  r i g h t s  c l a i m s .  The S t a t e  o f  

- 13- 



F l o r i d a  pu r suan t  t o  S e c t i o n  768.28, F l o r i d a  S t a t u t e s ,  h a s  waived 

i t s  s o v e r e i g n  i m m u n i t y  f o r  t r a d i t i o n a l  t o r t  a c t i o n s  f o r  

p r e s c r i b e d  p u r p o s e s  a n d  s u b j e c t  t o  c e r t a i n  p r o c e d u r a l  

r equ i r emen t s  and monetary recovery  l i m i t a t i o n s .  Th i s  waiver  does  

n o t  i n c l u d e  c i v i l  r i g h t s  s u i t s .  S e c t i o n  7 6 8 . 2 8 ( 1 ) ,  F.S.,  

p rov ide s :  

In  accordance  wi th  s .  13 ,  A r t .  X ,  S t a t e  
C o n s t i t u t i o n ,  t h e  s t a t e ,  f o r  i t s e l f  and 
f o r  i t s  a g e n c i e s  o r  s u b d i v i s i o n s ,  hereby 
waives sove re ign  immunity f o r  l i a b i l i t y  
f o r  t o r t s ,  b u t  on ly  t o  t h e  e x t e n t  s p e c i f i e d  
i n  t h i s  a c t .  Ac t ions  a t  law a g a i n s t  t h e  
s t a t e  o r  any o f  i t s  a g e n c i e s  o r  s u b d i v i s i o n s  
t o  recover  damages i n  t o r t  f o r  money 
damages a g a i n s t  t h e  s t a t e  o r  i t s  a g e n c i e s  o r  
s u b d i v i s i o n s  f o r  i n j u r y  o r  l o s s  of p r o p e r t y ,  
p e r s o n a l  i n j u r y ,  o r  dea th  caused by t h e  
n e g l i g e n t  or  wrongful  a c t  o r  omiss ion of  any 
employee of  t h e  agency o r  s u b d i v i s i o n  wh i l e  
a c t i n g  w i t h i n  t h e  scope of  h i s  o f f i c e  o r  
employment under c i r cums t ances  i n  which t h e  
s t a t e  o r  such agency o r  s u b d i v i s i o n ,  i f  a  
p r i v a t e  pe rson ,  would be l i a b l e  t o  t h e  
c l a i m a n t ,  i n  accordance  wi th  t h e  g e n e r a l  laws 
of t h i s  s t a t e ,  may be  p ro secu t ed  s u b j e c t  t o  
t h e  l i m i t a t i o n s  s p e c i f i e d  i n  t h i s  a c t .  Any 
such a c t i o n  may be brought  i n  t h e  county  
where t h e  p r o p e r t y  i n  l i t i g a t i o n  i s  l o c a t e d  o r ,  
i f  t h e  a f f e c t e d  agency o r  s u b d i v i s i o n  h a s  an 
o f f i c e  i n  such county  f o r  t h e  t r a n s a c t i o n  of i t s  
customary b u s i n e s s ,  where t h e  c a u s e  of a c t i o n  
acc rued .  

Th i s  s t a t u t e  i s  n o t  a  waiver  of  F l o r i d a O s  sove re ign  immunity from 

s u i t s  b r o u g h t  p u r s u a n t  t o  42 U.S.C. s. 1983  t o  r e c o v e r  damages  

f o r  a l l e g e d  c i v i l  r i g h t s  v i o l a t i o n s .  S e c t i o n  768.28,  F.S., i s  a  

l i m i t e d  a b r o g a t i o n  of F l o r i d a O s  immunity; t h e  waiver  i s  l i m i t e d  

t o  t r a d i t i o n a l  t o r t s  i n  c i r cums t ances  i n  which t h e  s t a t e  would be 

l i a b l e  i f  i t  we re  a  p r i v a t e  p e r s o n .  I n  s u b s e c t i o n  ( 5 )  o f  s. 

768.28, by d e c l a r i n g  t h a t  " [ t l h e  s t a t e  and i t s  a g e n c i e s  and  • s u b d i v i s i o n s  s h a l l  be l i a b l e  f o r  t o r t  c l a i m s  i n  t h e  same manner 



a n d  t o  t h e  same e x t e n t  a s  a p r i v a t e  i n d i v i d u a l  u n d e r  l i k e  

c i r c u m s t a n c e s , "  t h e  F l o r i d a  L e g i s l a t u r e  h a s  c l e a r l y  s t a t e d  t h a t  

i t  d i d  n o t  i n t e n d  t o  w a i v e  F l o r i d a ' s  i m m u n i t y  t o  c i v i l  r i g h t s  

a c t i o n s .  By a n a l o g i z i n g  t o  s u i t s  p e r m i t t e d  a g a i n s t  " p r i v a t e  

i n d i v i d u a l s , "  t h e  L e g i s l a t u r e  h a s  e x p r e s s e d  a n  i n t e n t  t o  c r ea t e  a 

l i m i t e d  s o v e r e i g n  l i a b i l i t y  f o r  a c t s  o r  o m i s s i o n s  s o l e l y  w i t h i n  

t h e  s c o p e  o f  t r a d i t i o n a l  t o r t  law. 

T h i s  C o u r t  i n  c o n s t r u i n g  t h e  p r o v i s i o n s  o f  s. 7 6 8 . 2 8 ,  F.S.,  

h a s  s t a t e d :  

[ F l o r  t h e r e  t o  b e  g o v e r n m e n t a l  t o r t  
l i a b i l i t y ,  t h e r e  m u s t  b e  e i t h e r  a n  
u n d e r l y i n g  common law o r  s t a t u t o r y  
d u t y  o f  care  w i t h  r e s p e c t  t o  t h e  
a l l e g e d  n e g l i g e n t  c o n d u c t .  

T r i a n o n  P a r k  Condominu im -- v. C i t y  o f  H i a l e a h ,  4 6 8  So.2d 912 ,  9 1 7  

( F l a .  1 9 8 5 ) .  T h e  C o u r t  i n  T r i a n o n  a t  9 1 7  w e n t  o n  t o  s t a t e :  

[ I l t  i s  i m p o r t a n t  t o  r e c o g n i z e  t h a t  t h e  
e n a c t  
immun 
care 

men t  o f  t h e  s t a t u t e  w a i v i n g  s o v e r e i g n  
. i t y  d i d  n o t  e s t a b l i s h  a n y  new d u t y  o f  

~ ~ 

f o r  g o v e r n m e n t a l  e n t i t i e s .  - T h e  
s t a t u t e - s  s o l e  p u r p o s e  was t o  w a i v e  t h a t  
i m m u n i t y  w h i c h  p r e v e n t e d  r e c o v e r y  f o r  
b r e a c h e s  o f  e x i s t i n g  common law d u t i e s  o f  
care .  S e c t i o n  7 6 8 . 2 8  ~ r o v i d e s  t h a t  

- L  
- - -  - 

g o v e r n m e n t a l  e n t i t i e s  " s h a l l  b e  l i a b l e  f o r  
t o r t  claims i n  t h e  same manner  a n d  t o  t h e  
same e x t e n t  a s  a p r i v a t e  i n d i v i d u a l  u n d e r  
l i k e  c i r c u m s t a n c e s . "  T h i s  e f f e c t i v e l y  
means  t h a t  t h e  i d e n t i c a l  e x i s t i n g  d u t i e s  
f o r  p r i v a t e  p e r s o n s  a p p l y  t o  g o v e r n m e n t a l  
e n t i t i e s .  ( e . s . )  

T h e  s t a t u t e  p r o v i d e s  t h a t  t h e  s t a t e  o r  i t s  a g e n c i e s  m a y  b e  

h e l d  l i a b l e  " i n  a c c o r d a n c e  w i t h  t h e  g e n e r a l  l a w s  o f  t h i s  

s t a t e  . . . s u b j e c t  t o  t h e  l i m i t a t i o n s  s p e c i f i e d  i n  t h i s  a c t . "  

S e c t i o n  7 6 8 . 2 8 ( 1 ) .  A s  t h e  U n i t e d  S t a t e  C o u r t  o f  A p p e a l s ,  

E l e v e n t h  C i r c u i t  i n  ---- G a m b l e  v. F l o r i d a  Dept. o f  H e a l t h  & Rehab.  -- 



S e r v i c e s ,  s u p r a ,  a t  1515 s t a t e d :  " T h i s  is  a n  e x p l i c i t  i n d i c a t i o n  

a t h a t  t h e  s u b s t a n t i v e  l a w  g o v e r n i n g  a c t i o n s  u n d e r  s. 7 6 8 . 2 8  i s  

s t a t e  l a w ,  n o t  f e d e r a l  l a w  a s  i s  t h e  c a se  o f  a n  a c t i o n  b r o u g h t  

p u r s u a n t  t o  s.  1 9 8 3 . "  I f  t h e  S t a t e  o f  F l o r i d a  h a s  w a i v e d  i t s  

s o v e r e i g n  i m m u n i t y  f o r  f e d e r a l  c i v i l  r i g h t s  c laims,  t h e n  n o n e  o f  

t h e  l i m i t a t i o n s  a n d  p r o c e d u r e s  s p e c i f i e d  i n  s. 7 6 8 . 2 8 ,  F .S. ,  

w o u l d  be app l i cab le  t o  s u c h  c a u s e  o f  a c t i o n .  T h e  c l a i m a n t  w o u l d  

n o t  h a v e  t o  c o m p l y  w i t h  t h e  n o t i c e  r e q u i r e m e n t s  o f  t h e  s t a t u t e ;  

t h e  m o n e t a r y  l i m i t a t i o n s  w o u l d  n o t  be a p p l i c a b l e  t o  s u c h  a c la im;  

h e  w o u l d  be e n t i t l e d  t o  p u n i t i v e  d a m a g e s  a g a i n s t  t h e  s t a t e ,  e v e n  

t h o u g h  p r o h i b i t e d  b y  s u b s e c t i o n  ( 5 )  o f  t h e  s t a t u t e ;  n o r  w o u l d  a n y  

o f  t h e  s t a t e  l a w  d e f e n s e s  b e  a p p l i c a b l e  t o  s u c h  a c t i o n .  I n  t h i s  

r e g a r d ,  see  p e t i t i o n e r ' s  B r i e f ,  p .  1, n o t e  1. 

F u r t h e r  e v i d e n c e  o f  t h e  L e g i s l a t u r e ' s  i n t e n t  t o  w a i v e  t h e  

• state 's  s o v e r e i g n  i m m u n i t y  o n l y  f o r  t r a d i t i o n a l  c o m m o n - l a w  t o r t s  

i s  c o n t a i n e d  i n  s u b s e c t i o n  ( 9 ) ( a )  of  t h e  s t a t u t e ,  w h i c h ,  i n  

p e r t i n e n t  p a r t s ,  p r o v i d e s :  

No o f f i c e r ,  e m p l o y e e ,  or  a g e n t  o f  t h e  s t a t e  or 
of a n y  o f  i t s  s u b d i v i s i o n s  s h a l l  be h e l d  
p e r s o n a l l y  l i a b l e  i n  t o r t  o r  named a s  a p a r t y  
d e f e n d a n t  i n  a n y  a c t i o n  f o r  a n y  i n j u r y  o r  
d a m a g e  s u f f e r e d  a s  a r e s u l t  o f  a n y  a c t ,  e v e n t ,  
o r  o m i s s i o n  o f  a c t i o n  i n  t h e  scope o f  h i s  
e m p l o y m e n t  o r  f u n c t i o n ,  u n l e s s  s u c h  o f  f i c e r ,  
e m p l o y e e ,  or  a g e n t  ac ted  i n  b a d  f a i t h  o r  w i t h  
m a l i c i o u s  p u r p o s e  or i n  a m a n n e r  e x h i b i t i n g  
w a n t o n  a n d  w i l l f u l  d i s r e g a r d  o f  human r i g h t s ,  
s a f e t y ,  or  p r o p e r t y .  

T h i s  p r o v i s i o n  o p e r a t e s  t o  i m m u n i z e  s t a t e  o f f i c e r s  a n d  

e m p l o y e e s  a c t i n g  i n  t h e  s cope  o f  t h e i r  e m p l o y m e n t  o r  f u n c t i o n .  

I f  t h e  L e g i s l a t u r e  h a d  i n t e n d e d  t o  w a i v e  t h e  s t a t e ' s  s o v e r e i g n  

i m m u n i t y  f o r  c i v i l  r i g h t s  c l a i m s ,  i t  w a s  p r e c l u d e d  f r o m  

i m m u n i z i n g  o f  s t a t e  o f f i c e r s  a n d  e m p l o y e e s  u n d e r  a p p l i c a b l e  



f e d e r a l  provis ions  of law. - See, Martinez v. Ca l i fo rn ia ,  4 4 4  U.S. 

2 7 7 ,  1 0 0  S . C t .  553 (1980) .  Such c o n c l u s i o n  would make an e f f o r t  

t o  harmonize t h e  v a r i o u s  p r o v i s i o n s  o f  s. 768.28 i m p o s s i b l e  i f  

t h e  s t a t u t e  i s  r e a d a s  a  waiver  o f t h e  s t a t e ' s  s o v e r e i g n  immunity 

f o r  c i v i l  r i g h t s  ac t ions .  

I n  S h i n h o l s t e r  v.  Graham, --- 527 F.Supp. 1318, 1331-1332 ( N . D .  

F la .  1 9 8 1 ) ,  t h e  f e d e r a l  d i s t r i c t  c o u r t  a d d r e s s i n g  t h e  i s s u e  o f  

whether  t h e  S t a t e  of  F l o r i d a  had waived i t s  immunity f o r  s u i t s  

brought pursuant t o  4 2  U.S.C. s. 1983 concluded: 

After exhaustive examination of t h e  appl icable  
Flor ida S t a t u t e s  and t h e i r  l e g i s l a t i v e  h i s t o r i e s ,  
the  undersigned m u s t  conclude t h a t  the  S t a t e  of 
F lor ida  has not  s t a t u t o r i l y  waived i t s  Eleventh 
Amendment immunity f o r  i t s e l f ,  nor f o r  any arms 
of t h e  s t a t e ,  nor f o r  i t s  o f f i c e r s ,  employees or 
agents sued i n  t h e i r  o f f i c i a l  c a p a c i t i e s .  

Although t h i s  c o n c l u s i o n  was couched i n  t e r m s  of t h e  

Eleventh  Amendment because  t h e  c l a i m  was brought  i n  f e d e r a l  

c o u r t ,  t h e  d i s t r i c t  c o u r t  made i t  c l e a r  t h a t  i t  was a d d r e s s i n g  

the  i s s u e  of the  s t a t e ' s  sovereign immunity: 

[Tlhe Flor ida  l e g i s l a t u r e ' s  i n t e n t  t o  l i m i t  t h e  
waiver of sovereign immunity s o l e l y  t o  t o r t  claims 
and t o  t h e  exclusion of f e d e r a l  c i v i l  r i g h t s  s u i t  
i s  abundantly c l e a r .  

F ina l ly ,  while t h e  f e d e r a l  cour t s  sometimes loose ly  r e f e r  t o  

a  f e d e r a l  c i v i l  r i g h t s  a c t i o n  under 4 2  U.S.C. s. 1983 a s  a  

" c o n s t i t u t i o n a l  t o r t w  i t  i s  c l e a r  t h a t  t h e  two t y p e s  of  a c t i o n  

a r e  e n t i r e l y  d i f f e r e n t .  -- See,  e.g., Gamble v .  F l o r i d a  Dept. -- of 

Heal th  & Rehab. - Services,  supra,  a t  1515, concluding: 

We agree w i t h  HRS,  t h e r e f o r e ,  t h a t  s .  768.28, 
F . S . ,  when viewed alone,  was intended t o  render 
t h e  s t a t e  and i t s  agencies l i a b l e  f o r  damages 
f o r  t r a d i t i o n a l  t o r t s  under s t a t e  law, but t o  
exclude such l i a b i l i t y  f o r  " c o n s t i t u t i o n a l  t o r t s . "  



P e t i t i o n e r ,  however, does  no t  a rgue  t h a t  t h e  S t a t e  h a s  

waived i t s  sovereign immunity. Rather h i s  pos i t ion  i s  t h a t  t h e  

s t a t e ' s  s o v e r e i g n  immunity s i m p l y  does  n o t  app ly  t o  a  cause  o f  

a c t i o n  brought  p u r s u a n t  t o  4 2  U.S.C. s .  1983 i n  s t a t e  c o u r t .  The 

propos i t ion  t h a t  a  s t a t e  can be sued without i t s  consent under a  

f e d e r a l  s t a t u t e  i n  t h e  absence  of  any c o n g r e s s i o n a l  i n t e n t  t o  

a b r o g a t e  t h e  s t a t e s '  s o v e r e i g n  immunity i s  a  nove l  p r o p o s i t i o n  

and unsuppor tab le .  P e t i t i o n e r ' s  u n a r t i c u l a t e d  t h e o r y  t h a t  t h e  

S t a t e  of F l o r i d a  should  be s u b j e c t  t o  s u i t  under 4 2  U.S.C. 

s. 1983 because  i t  i s  a  good t h i n g ,  would appear  t o  be some s o r t  

of p l e a  f o r  e q u i t y .  gee P e t i t i o n e r ' s  B r i e f ,  p. 11. T h i s  t h e o r y  

has  a b s o l u t e l y  no l e g a l  b a s i s  - c o n s t i t u t i o n a l ,  s t a t u t o r y  o r  

a j u d i c i a l  - and s h o u l d  be f i r m l y  r e j e c t e d  by t h i s  C o u r t .  

P e t i t i o n e r  canno t  p o i n t  t o  any j u d i c i a l  d e c i s i o n  f o r  t h e  

p r o p o s i t i o n  t h a t  t h e  s t a t e ' s  s o v e r e i g n  immunity from s u i t  does  

not apply t o  c i v i l  r i g h t s  v io la t ions .  

P e t i t i o n e r  r e l i e s  p r i m a r i l y  upon S t a t e  Road Department of 

F l o r i d a  v. Tharp,  1 So.2d 868 ( 1 9 4 1 )  and i t s  progeny f o r  h i s  ------- 

u n s u p p o r t a b l e  s e l f - s e r v i n g  p r o p o s i t i o n .  Such r e l i a n c e  i s  

unfounded. - T h a ~  and r e l a t e d  c a s e s  invo lved  t h e  concept  of 

property taking and t h e  government's ob l iga t ion  t o  compensate f o r  

such t a k i n g  whether under eminent  domain o r  p u r s u a n t  t o  an 

inverse  condemenation proceeding. 

A t r a d i t i o n a l  r i g h t  or  a t t r i b u t e  of sovereignty i s  t h e  power 

of eminent  domain, and American c o n s t i t u t i o n a l  law h a s  a lways  

recogn ized  t h a t  t h e  s e v e r a l  s t a t e s  p o s s e s s  t h i s  power. See,  

-18- 



A n t i e a u ,  Modern C o n s t i t u t i o n a l  Law, - s. 10:2  ( 1 9 6 9 ) ;  26 Am.Jur. 2d 

E m i n e n t  D o m a i n  s. 2  ( t h e  p o w e r  t o  a p p r o p r i a t e  p r i v a t e  p r o p e r t y  --- --- 

f o r  p u b l i c  u s e  i s  a n  a t t r i b u t e  o f  s o v e r e i g n t y  a n d  i s  e s s e n t i a l  t o  

t h e  e x i s t e n c e  o f  g o v e r n m e n t ) ;  2 1  F l a . J u r . 2 d  - E m i n e n t  -- Domain s. 1. 

A s  s t a t e d  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  ------ C i n c i n n a t i  v. 

L o u i s v i l l e  & N.R. Co.,  2 2 3  U.S. 3 9 0 ,  5 6  L.Ed. 4 8 1 ,  4 8 3 ,  3 2  S .Ct .  ---- -- 
2 6 7  ( 1 9 1 2 ) :  

The r i g h t  o f  e v e r y  s t a t e  t o  a u t h o r i z e  t h e  
a p p r o p r i a t i o n  o f  e v e r y  d e s c r i p t i o n  o f  
p r o p e r t y  f o r  a  p u b l i c  u s e  i s  o n e  o f  t h o s e  
i n h e r e n t  p o w e r s  w h i c h  b e l o n g  t o  s t a t e  
g o v e r n m e n t s  w i t h o u t  w h i c h  t h e y  c o u l d  
n o t  well p e r f o r m  t h e i r  g r e a t  f u n c t i o n s  . . . . 
T h i s  r i g h t  o f  a p p r o p r i a t i n g  p r i v a t e  p r o p e r t y  t o  
a  p u b l i c  u s e  i s  o n e  o f  t h e  p o w e r s  v i t a l  t o  
t h e  p u b l i c  w e l f a r e  o f  e v e r y  s e l f - g o v e r n i n g  
communi ty .  I t  i s  a  power  w h i c h  t h i s  c o u r t  
h a s  d e s c r i b e d  a s  a n  . i n c i d e n t  t o  s ~ v e r e i g n t y ; ~  
a  power  w h i c h  . b e l o n g s  t o  v e r y  i n d e p e n d e n t  
g o v e r n m e n t .  l 

And see ,  --- D a n i e l s  v. S t a t e  R o a d  D e p t . ,  -- ( F l a .  1 9 6 4 )  

( e m i n e n t  d o m a i n  l i k e  t h e  p o l i c e  p o w e r  i s  i n h e r e n t  a t t r i b u t e  o f  

s o v e r e i g n t y  t o  b e  e x e r c i s e d  i n  c a s e  o f  p u b l i c  e x i g e n c y  f o r  p u b l i c  

g o o d ) ;  ----- S l a v e n s  v.  D u v a l  C o u n t y ,  7 3  So .2d  6 8 4  ( F l a .  1 9 5 4 )  ( p o w e r  --- 

o f  e m i n a n t  d o m a i n  i s  n o t  g r a n t e d  t o  s t a t e ,  b u t  i s  r e s e r v e d  a s  a n  

a t t r i b u t e  o f  s o v e r e i g n t y ,  a n d  i t  may b e  e x e r c i s e d  i n  a n y  m a n n e r  

s t a t e  sees  f i t ,  s o  l o n g  a s  c o n s t i t u t i o n a l  r e s t r a i n t s  a r e  n o t  

v i o l a t e d ) .  

T h e  c o r o l l a r y  t o  t h i s  p o w e r  o f  e m i n e n t  d o m a i n  o r  

c o n s t i t u t i o n a l  r e s t r a i n t  o n  t h e  e x e r c i s e  t h e r e o f  i s  t h a t  p r i v a t e  

p r o p e r t y  s h a l l  n o t  b e  t a k e n  w i t h o u t  j u s t  c o m p e n s a t i o n .  T h i s  

c o n s t i t u t i o n a l  p r o t e c t i o n  o f  p r i v a t e  p r o p e r t y  r i g h t s  w h a t  t h e  

i s s u e  t h a t  c o n c e r n e d  t h e  - T h a r p  c o u r t .  I n  T h a r p ,  t h e  C o u r t  

d e t e r m i n e d  t h a t  a c t i o n s  o f  t h e  S t a t e  Road D e p a r t m e n t  i n  b u i l d i n g  



a  b r i d g e  and m a i n t e n a n c e  o f  f i l l  damaged t h e  u s e  o f  a  m i 1 1  t o  t h e  

e x t e n t  t h a t  i t  amounted t o  a  t a k i n g  of  t h e  m i l l  ownerOs p r o p e r t y  

f o r  t h e  b e n e f i t  o f  t h e  p u b l i c  w i t h o u t  j u s t  c o m p e n s a t i o n .  A s  

po in ted  ou t  i n  an e x c e l l e n t  a n a l y s i s  of Tharp t h e  F i r s t  D i s t r i c t  

Cour t  o f  Appeal  i n  Depar tment  ---- o f  T r a n s p o r t a t i o n  v. B u r n e t t e ,  --- 

384 So.2d 916 ( F l a .  1s t  D.C.S. 1 9 8 0 )  s t a t e d :  "The  i n v e r s e  

condemnat  i o n  remedy f o r  u n c o n s t i t u t i o n a l  ' t a k i n g s 0  h a s  been  

broadened over t h e  y e a r s  by p r e s s u r e s  f o r  r e l i e f  a g a i n s t  S t a t e -  

caused  damage o r  i m p a i r m e n t  o f  l a n d  use."  Thus,  a n  i n v e r s e  

condemnation remedy has  been j u d i c i a l l y  cons t ruc t ed  t o  p rov ide  

t h e  necessary  r e c i p r o c a l  i n g r e d i e n t  t o  t h e  r e l a t i o n s h i p  between 

t h e  s t a t e  and p r i v a t e  p r o p e r t y  owner s  where  t h e  s t a t e  h a s  n o t  

d i r e c t l y  sought t o  condemn p r i v a t e  p rope r ty  bu t  whose a c t i o n  i n  

e f f e c t  c o n s t i t u t e s  a  t ak ing .  While an impor tan t  excep t ion  t o  t h e  

gene ra l  sovere ign  immunity o f  t h e  s t a t e ,  t h e  i n v e r s e  condemnation 

remedy p r o v i d e s  no p r e c e d e n t  t o  t h e  w h o l e s a l e  e r o s i o n  o f  t h e  

f u n d a m e n t a l  p r i n c i p l e .  P e t i t i o n e r O s  c o n c l u s i o n  t h a t  

b e c a u s e  " [ i l t  wou ld  b e  u n f a i r  t o  l i m i t  ---- T h a r p  t o  p r o p e r t y  

t a k i n g s  . . . , t h e  s t a t e  h a s  n o  t r a d i t i o n a l  immun i ty  f rom s u i t  

i n  i t s  own c o u r t s  f o r  v i o l a t i o n s  o f  i t s  c i t i z e n ' s  [ s i c ]  r i g h t s "  

i s  no th ing  more than a  c a l l  f o r  j u d i c i a l  l e g i s l a t i o n  which should  

be r e j e c t e d  by t h i s  Court. 

What P e t i t i o n e r  i s  r e a l l y  a s k i n g  t h i s  Cour t  t o  do  i s  t o  

d e c l a r e  t h a t  t h e  s t a t e ' s  sovere ign  immunity is no t  a p p l i c a b l e  t o  

c l a i m s  a l l e g i n g  v i o l a t i o n s  o f  an  i n d i v i d u a l O s  c i v i l  r i g h t s .  

I t  i s  c l e a r  t h a t  under  t h e  C o n s t i t u t i o n  o f  F l o r i d a ,  any 

waiver of t h e  s t a t e ' s  sove re ign ty  m u s t  be "made by g e n e r a l  law." 

A r t i c l e  X I  Sec t ion  13,  S t a t e  Const.  



For v i o l a t i o n s  of t r a d i t i o n a l  t o r t s ,  t h e  S t a t e  L e g i s l a t u r e ,  

by g e n e r a l  l a w ,  h a s  e n a c t e d  a  l i m i t e d  wa ive r  of  t h e  s t a t e ' s  

s o v e r e i g n  immuni ty .  S e c t i o n  768.28, F.S. ,  e s t a b l i s h e s  c e r t a i n  

p r o c e d u r e s  ( c o n s i s t e n t  w i t h  i m p o r t a n t  c o n s i d e r a t i o n s  of  r i s k  

management and  s e t t l e m e n t  n e g o t i a t i o n s )  f o r  f i l i n g  c l a i m s  and 

e s t a b l i s h e s  l imi t s  f o r  t h e  t o t a l  amount of l i a b i l i t y  t y p e s  o f  

damages .  However, t h e  s t a t u t e  makes i t  c l e a r  t h a t  " [ t l h e  s t a t e  

o r  i t s  s u b d i v i s i o n s  s h a l l  n o t  b e  l i a b l e  i n  t o r t  f o r  t h e  a c t s  o r  

o m i s s i o n s  o f  an  o f f i c e r ,  emp loyee ,  o r  a g e n t  c o m m i t t e d  w h i l e  

a c t i n g  o u t s i d e  t h e  c o u r s e  a n d  s c o p e  o f  h i s  e m p l o y m e n t  o r  

committed i n  bad f a i t h  o r  wi th  ma l i c ious  purpose o r  i n  a  manner 

e x h i b i t i n g  wanton and w i l l f u l  d i s r e g a r d  of human r i g h t s ,  s a f e t y ,  

o r  p r o p e r t y . "  S e c t i o n  7 6 8 . 2 8 ( 9 ) ( a ) .  Thus,  t h e  L e g i s l a t u r e  h a s  

e s t a b l i s h e d  a  d i s t i n c t i o n  between t o r t s  caused by t h e  n e g l i g e n t  

• or  wrongful  a c t  o r  omiss ion of any employee whi le  a c t i n g  w i t h i n  

t h e  s c o p e  of  h i s  o f f i c e  o r  employment  and a c t s  o r  o m i s s i o n s  

committed i n  bad f a i t h  o r  wi th  ma l i c ious  purpose o r  i n  a  manner 

e x h i b i t i n g  wanton and w i l l f u l  d i s r e g a r d  of human r i g h t s ,  s a f e t y ,  

or  p rope r ty .  The s t a t e  assumes l i a b i l i t y  f o r  t h e  former ,  whi le  

p rope r ly  r e f u s i n g  r e s p o n s i b i l i t y  f o r  t h e  l a t t e r .  

C i t i z e n s  o f  t h e  S t a t e  a r e  n o t  w i t h o u t  r e c o u r s e  f o r  

v i o l a t i o n s  of  t h e i r  c i v i l  r i g h t s  committed by s t a t e  o f f i c e r s  and 

employees .  The c i v i l  r i g h t s  s t a t u t e ,  4 2  U.S.C. s.  1983  p e r m i t s  

s u i t s  a g a i n s t  t h e  i n d i v i d u a l s  i n  t h e i r  p e r s o n a l  c a p a c i t y  who 

commit c o n s t i t u t i o n a l  d e p r i v a t i o n s .  Fu r the r ,  a  c i t i z e n  has  t h e  

r i g h t  t o  p r o s p e c t i v e  i n j u n c t i v e  r e l i e f  t o  h a l t  any v i o l a t i o n s  of 

h i s  c i v i l  r i g h t s  caused by s t a t e  o f f i c e r s  o r  employees. Also he  • h a s  t h e  r i g h t  t o  mone ta ry  damages  f o r  any  p a s t  c o n s t i t u t i o n a l  
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d e p r i v a t i o n s  a g a i n s t  t h e  i n d i v i d u a l  c o m m i t t i n g  t h e  v i o l a t i o n  

u n d e r  42 U.S.C. s .  1983.  A d d i t i o n a l l y ,  t h e  s t a t e  i s  r e s p o n s i b l e  

f o r  payment  o f  a t t o r n e y ' s  f e e s  when a n  award  i s  made a g a i n s t  a n  

o f f i c e r  o r  emp loyee  o f  t h e  s t a t e  i n  h i s  o f f i c i a l  c a p a c i t y .  

H u t t o  v. Finney,  supra .  

Why then  is  P e t i t i o n e r  s eek ing  t o  have t h i s  Court j u d i c i a l l y  

w a i v e  t h e  s t a t e ' s  s o v e r e i g n  i m m u n i t y ?  P e t i t i o n e r  i s  s e e k i n g  

p u n i t i v e  d a m a g e s  f r o m  t h e  s t a t e  w h i c h  p r e s e n t  s t a t e  l a w  

p r o h i b i t s .  F u r t h e r m o r e ,  a l l  o f  t h e  p r o c e d u r a l  r e q u i r e m e n t s ,  

s u b s t a n t i v e  s t a t e  law,  and monetary l i m i t a t i o n s  e s t a b l i s h e d  by 

t h e  S t a t e  L e g i s l a t u r e  i n  s. 768.28, F.S., would n o t  be a p p l i c a b l e  

t o  such a c t i o n s .  The F l o r i d a  L e g i s l a t u r e  h a s  made p r o v i s i o n  f o r  

p a y m e n t  o f  f i n a l  j u d g m e n t s  r e n d e r e d  a g a i n s t  a n y  o f f i c e r ,  

employee, o r  agen t  i n  a  c i v i l  r i g h t s  l aw  s u i t  a s  a  r e s u l t  o f  any 

a c t  o r  o m i s s i o n  u n d e r  c o l o r  o f  s t a t e  l a w ,  c u s t o m ,  o r  u s a g e .  

S e c t i o n  111.071,  F.S. However,  t h e  s t a t u t e  makes i t  c l e a r  t h a t  

"payments f o r  t h e  f u l l  amount o f  t h e  judgment may be made u n l e s s  

t h e  o f f i c e r ,  employee, o r  agen t  ha s  been determined i n  t h e  f i n a l  

judgment t o  have caused t h e  harm i n t e n t i o n a l l y . "  T h i s  l i m i t a t i o n  

p r o h i b i t s  payment f o r  p u n i t i v e  damages awards  where t h e  c o u r t  ha s  

found t h a t  t h e  de fendan t  a c t e d  w i l l f u l l y  o r  i n t e n t i o n a l l y .  - See, 

Lee v. Southern  Home S i t e s  Corp., 429 F.2d 290 ( 5 t h  Ci r .  1970) 

f o r  a  d i s c u s s i o n  o f  t h e  a p p l i c a b l e  s t a n d a r d  f o r  i m p o s i t i o n  o f  

p u n i t i v e  damages. 

T h i s  Court  shou ld  be f u l l y  a p p r i s e d  o f  t h e  consequences o f  a  

d e c i s i o n  which d e t e r m i n e s  t h a t  t h e  s t a t e ' s  sove re ign  immunity i s  

a n o t  a p p l i c a b l e  t o  a n  a c t i o n  b r o u g h t  p u r s u a n t  t o  42 U.S.C. 
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s. 1983: the procedures specified in s. 768.28, F.S., would not 

be applicable to such suits; there would be no monetary 

limitations on the damage awards against the state; punitive 

damages would be awardable against the state; and substantive 

principles of state law, such as pertinent state law immunities, 

would not be applicable to a suit brought pursuant to 42 U.S.C. 

s. 1983. 



CONCLUSION 

For t h e  fo r ego ing  reasons ,  Respondents r e s p e c t f u l l y  r eques t  

t h i s  Court t o  hold t h a t  t h e  s t a t e  and i t s  agenc i e s  have sovere ign  

immunity from s u i t  brought  pursuan t  t o  4 2  U.S.C. s. 1983 i n  s t a t e  

c o u r t ,  and t o  a f f i r m  t h e  d e c i s i o n  of t h e  Third  D i s t r i c t  Court o f  

Appeal. 
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