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INTRODUCTION 

Plaintiff/~etitioner ROBERT EDWARD SPOONER will be referred 

to by name. Defendant/~espondent DEPARTMENT OF CORRECTIONS will 

be referred to as the Department. Emphasis is supplied by coun- 

sel unless otherwise indicated. 



STATEMENT OF THE CASE AND FACTS 

T h i s  is a p r o c e e d i n g  t o  answer  a q u e s t i o n  c e r t i f i e d  by t h e  

F i r s t  D i s t r i c t  C o u r t  o f  Appea l  i n  a case which was b r o u g h t  i n  

s t a t e  c o u r t  p u r s u a n t  t o  t h e  f e d e r a l  c i v i l  r i g h t s  a c t ,  42 U.S.C. 5 

1983 .  The q u e s t i o n  f ramed by t h e  F i r s t  D i s t r i c t  is  : 

Has t h e  S t a t e  of  F l o r i d a ,  p u r s u a n t  t o  S 
768.28,  F l a .  S t a t u t e s  ( 1 9 8 3 ) ,  waived i t s  1 1 t h  
Amendment and S t a t e  common law immunity and 
c o n s e n t e d  t o  s u i t s  g a i n s t  t h e  s t a t e  and i ts  
a g e n c i e s  unde r  42 U.S.C. § 1983? 

The e s s e n t i a l  f a c t s  a re  t h a t  a c la im a u t h o r i z e d  by f e d e r a l  s t a t -  

u t e  was b r o u g h t  i n  s t a t e  c o u r t  and was d i s m i s s e d .  



SUMMARY OF ARGUMENT 

This brief addresses the issue of whether the state is im- 

mune from suit in its own courts for claims arising under the 

federal civil rights act, 42 U.S.C. 5 1983. The First District 

Court of Appeal implicitly found that the state was immune under 

the eleventh amendment to the United States Constitution and that 

the state was immune under traditional common law principles. 

This Court should reject both conclusions. 

First, this Court should find that the eleventh amendment 

does not apply to state court. It is solely a limit on the 

article I11 jurisdiction of the federal courts. Both the plain 

language of the amendment which refers only to the "judicial 

power of the United States" and the simple statements in the few 

cases which have discussed the issue compel this conclusion. 

Second, the state is not entitled to traditional common law 

immunity from suit for violations of the constitution. There is 

a well established exception to immunity in Florida. The state 

may be sued, without regard to immunity, where it violates the 

constitutional rights of its citizens. 42 U.S.C. S 1983 provides 

a remedy for such constitutional violations. A federal civil 

rights action therefore can be brought in state court. 



ARGUMENT 

The c e r t i f i e d  q u e s t i o n  c o n t a i n s  s e v e r a l  p a r t s .  The b a s i c  

q u e s t i o n  is whe the r  t h e r e  is a  wa ive r  o f  s t a t e  immunity.  However 

t h a t  q u e s t i o n  f i r s t  i n v o l v e s  a  d e t e r m i n a t i o n  o f  whe the r  a n y  s u c h  

immunity e x i s t e d  i n  t h e  f i r s t  p l a c e .  And t h e  q u e s t i o n  r e f e r s  t o  

b o t h  immunity unde r  t h e  e l e v e n t h  amendment and s t a t e  common l aw  

immunity.  T h i s  b r i e f  a d d r e s s e s  o n l y  t h e  l a t t e r  i s s u e s  and con- 

c l u d e s  t h a t  no immunity p r e c l u d e s  an a c t i o n  unde r  42 U.S.C. 5 

1983 i n  s t a t e  c o u r t  a g a i n s t  t h e  s t a t e  or i t s  a g e n c i e s .  I/ 

T h i s  C o u r t  s h o u l d  n o t e ,  however ,  t h a t  i f  i t  r e a c h e s  t h e  waiv- 
er  i s s u e ,  t h a t  i s s u e  a l s o  c o n t a i n s  t w o  a s p e c t s .  F i r s t ,  h a s  t h e r e  
been  a  wa ive r  o f  e l e v e n t h  amendment immunity? S i n c e  t h a t  amend- 
ment o n l y  a f f e c t s  f e d e r a l  j u r i s d i c t i o n ,  see argument  I ,  i n f r a ,  
and s i n c e  t h a t  i s s u e  h a s  a l r e a d y  been  a d d r e s s e d  i n  f e d e r a l  c o u r t ,  
t h i s  C o u r t  need n o t  answer  t h e  q u e s t i o n  o t h e r  t h a n  t o  a d o p t  f e d -  
e r a l  law. Gamble v.  D e p ' t  o f  H e a l t h  and R e h a b i l i t a t i v e  S e r v . ,  
779 F.2d 1509 ( 1 1 t h  C i r .  1986)  ( " [ T l h e  E l e v e n t h  Amendment is a n  
a b s o l u t e  b a r  t o  s u i t  by an  i n d i v i d u a l  a q a i n s t  a  s t a t e  or i t s  
agenc  
f rom 
1562 ,  

i e s  i n  f e d e r a l  cou ; tW;  
s u i t  i n  f e d e r a l  c o u r t )  
1564-65 ( 1 1 t h  C i r .  1 9 8  

F l o r i d a  h a s  n o t  waived i ts  immun 
; Ter re l l  v. U n i t e d  S t a t e s ,  783 F  
6)  ( "  [ A l l t h o u g h  F l o r i d a  h a s  waived 

i t y  
.2d 
i t s  

immunity f rom t o r t  a c t i o n s  f i l e d  i n  s t a t e  c o u r t ,  F l o r i d a  h a s  n o t  
waived i t s  immunity f rom t o r t  s u i t s  i n  f e d e r a l  f o r a . " ) .  The o n l y  
wa ive r  i s s u e  which need be a d d r e s s e d  is  whether  5 768.28 waived 
s t a t e  common l aw  immunity f o r  c i v i l  r i g h t s  s u i t s  i n  s t a t e  c o u r t .  
T h i s  C o u r t  s h o u l d  f i n d  s u c h  a  w a i v e r .  A c l a i m  unde r  § 1983 is  a  
t o r t .  I t  is s i m p l y  a  c o n s t i t u t i o n a l  t o r t .  Owen v. c i t y  o f  
dependence ,  M i s s o u r i ,  445 U.S. 622, 635,  100  S .Ct .  1398 ,  
( 1 9 8 0 ) ,  q u o t i n q  I m b l e r  v .  Pachtman,  424 U.S. 409, 417, 96 S  
984,  988 (1976)  ("By i t s  terms, S 1983 ' c r e a t e s  a  s p e c i e s  o f  
l i a b i l i t y  t h a t  on i ts  f a c e  a d m i t s  o f  no  i m m u n i t i e s ' " ) .  

I n -  
1407 
.Ct .  
t o r t  

I n  a d d i t i o n ,  i f  t h i s  C o u r t  f i n d s  a  w a i v e r ,  it s h o u l d  n o t  a p p l y  
t h e  l i m i t a t i o n s  o f  S 768.28 t o  a  f e d e r a l  c i v i l  r i g h t s  c l a i m .  A 
s t a t e  immunity s t a t u t e  c a n n o t  c o n t r o l  a  c l a i m  unde r  S 1983 e v e n  
though  it is f i l e d  i n  s t a t e  c o u r t .  M a r t i n e z  v. C a l i f o r n i a ,  444 
U.S. 277,  282,  100 S.Ct.  553,  558 & n.8 (1980)  ( "A  c o n s t r u c t i o n  o f  
t h e  f e d e r a l  s t a t u t e  which p e r m i t t e d  a  s t a t e  immunity d e f e n s e  t o  
have  c o n t r o l l i n g  e f f e c t  would t r a n s m u t e  a  b a s i c  g u a r a n t e e  i n t o  a n  
i l l u s o r y  p romise ;  and t h e  supremacy  c l a u s e  o f  t h e  C o n s t i t u t i o n  
( f o o t n o t e  c o n t i n u e d )  



I .  THE ELEVENTH AMENDMENT DOES NOT BAR A 
CIVIL RIGHTS ACTION FILED I N  STATE COURT 
BECAUSE THE AM.ENDMENT ONLY LIMITS JURIS- 
DICTION OF THE FEDERAL COURTS. 

S e v e r a l  d e c i s i o n s  o f  d i s t r i c t  c o u r t s  o f  a p p e a l  i n  t h i s  s t a t e  

have  c o n c l u d e d  t h a t  t h e  immuni ty  p r o v i d e d  by t h e  e l e v e n t h  amend- 

ment to  t h e  f e d e r a l  c o n s t i t u t i o n  b a r s  s u i t s  f o r  damages  b r o u g h t  

a g a i n s t  t h e  s t a t e  or i ts  a g e n c i e s  i n  s t a t e  c o u r t  p u r s u a n t  t o  t h e  

f e d e r a l  c i v i l  r i g h t s  a c t .  D e p ' t  o f  C o r r e c t i o n s ,  S t a t e  o f  F l o r i d a  

v .  H i l l ,  11 F.L.W. 1070  ( F l a .  3d DCA May 6 ,  1 9 8 6 ) ,  r e v .  p e n d i n q  

case no.  69 ,016 ;  Skoblow v .  Ameri-Manaqe, 483 So.2d 809 ( F l a .  3d 

DCA 1 9 8 6 ) ,  r e v .  g r a n t e d  c a s e  no. 68 ,522 ;  Spooner  v. D e p ' t  o f  Cor-  

r e c t i o n s ,  11 F.L.W. 1157  ( F l a .  1st DCA May 1 9 ,  1 9 8 6 1 ,  r e v -  

g r a n t e d ,  case no.  68 ,932 ;  Arney  v. Dep t '  o f  Nat. R e s o u r c e s ,  448 

So.2d 1 0 4 1  ( F l a .  1st DCA 1 9 8 4 ) .  T h i s  C o u r t  s h o u l d  o v e r r u l e  t h o s e  

d e c i s i o n s  and r e v e r s e  t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  t h i s  case 

to  t h e  e x t e n t  t h a t  it is b a s e d  on  s u c h  immuni ty .  The e l e v e n t h  

amendment d o e s  n o t  p r o v i d e  s u c h  immuni ty  b e c a u s e  it i s  s i m p l y  a  

l i m i t a t i o n  on  t h e  a r t i c l e  I11 j u r i s d i c t i o n  o f  t h e  f e d e r a l  c o u r t s .  

Compare Roya l  N e t h e r l a n d s  S t e a m s h i p  Co. v .  G a r c i a ,  11 FLW 1167 ,  

1168 ,  n . 3  ( F l a .  3d DCA, May 20 ,  1 9 8 6 )  ( f e d e r a l  c o u r t s  a r e  c o u r t s  

of  l i m i t e d  j u r i s d i c t i o n  a s  d e l i n e a t e d  i n  a r t i c l e  111; " S t a t e  

c o u r t s  d o  n o t  l a b o r  unde r  s u c h  l i m i t a t i o n s " ) .  

The e l e v e n t h  amendment p r o h i b i t s  s u i t s  f o r  money damages  

i n s u r e s  t h a t  t h e  p r o p e r  c o n s t r u c t i o n  may be  e n f o r c e d " ) ;  Bach v. 
Coun ty  o f  B u t t e ,  1 4 7  Cal.App.3d 554 ,  1 9 5  C a l . R p t r .  268 ,  272 ( C t .  
App. 1 3 8 3 ) .  -- S e e  a l so  Overman v. K l e i n ,  654 P.2d 888 ,  891-92 
( I d a h o  1 9 8 2 )  ( n o t i c e  o f  c l a i m  r e q u i r e m e n t s  o f  s t a t e  s t a t u t e  i n a p -  
p l i c a b l e  to  5 1983  a c t i o n  f i l e d  i n  s t a t e  c o u r t ) .  



a g a i n s t  s t a t e s  i n  f e d e r a l  c o u r t .  

The J u d i c i a l  power o f  t h e  U n i t e d  S t a t e s  s h a l l  
n o t  b e  c o n s t r u e d  t o  e x t e n d  t o  any  s u i t  i n  l a w  
or e q u i t y ,  commenced or p r o s e c u t e d  a g a i n s t  o n e  
o f  t h e  U n i t e d  S t a t e s  by C i t i z e n s  o f  a n o t h e r  
S t a t e ,  or by C i t i z e n s  or S u b j e c t s  o f  any  Fo r -  
e i g n  S t a t e .  

The amendment is l i m i t e d  t o  s u i t s  b r o u g h t  i n  f e d e r a l  c o u r t .  I t  

is  i n a p p l i c a b l e  on i t s  f a c e  t o  s u i t s  f i l e d  i n  s t a t e  c o u r t .  2/ 

The c o u r t s  have r a r e l y  a d d r e s s e d  t h i s  p r e c i s e  q u e s t i o n  o f  

whe the r  t h e  e l e v e n t h  amendment a p p l i e s  t o  s u i t s  a g a i n s t  s t a t e s  i n  

s t a t e  c o u r t .  However, t h e  U n i t e d  S t a t e s  Supreme C o u r t  h a s  made 

it c lear  t h a t  a  s t a t e  c a n  be  s u e d  i n  s t a t e  c o u r t  unde r  42 U.S.C. 

5 1983.  Maine v. T h i b o u t o t ,  448 U.S. 1, 100  S .Ct .  2502 ( 1 9 8 0 ) .  3/ 

I n  Maine v .  T h i b o u t o t ,  a p l a i n t i f f  f i l e d  a 5 1 9 8 3  a c t i o n  i n  s t a t e  

c o u r t  a g a i n s t  t h e  S t a t e  o f  Maine. The S t a t e  o f  Maine a p p e a l e d  t h e  

l i m i t e d  i s s u e  o f  whe the r  it  c o u l d  b e  r e s p o n s i b l e  f o r  a t t o r n e y ' s  

f e e s  under  42 U.S.C. 5 1988 ,  t h e  a t t o r n e y ' s  f e e  p r o v i s i o n  o f  t h e  

c i v i l  r i g h t s  ac t .  The C o u r t  h e l d  t h a t  t h e  s t a t e  c o u l d  b e  l i a b l e  

2/ T h e r e  were t w o  p r i m a r y  v i e w s  o f  t h e  e l e v e n t h  amendment a t  t h e  
time it was p r o p o s e d .  Some s p o n s o r s  o f  t h e  amendment saw it a s  
s i m p l y  r e s t o r i n g  t h e  l i m i t s  o f  a r t i c l e  I11 a s  o r i g i n a l l y  under -  
s t o o d  by t h e  f r a m e r s  o f  t h e  c o n s t i t u t i o n .  O t h e r s  s u p p o r t e d  t h e  
amendment b e c a u s e  t h e y  were f e a r f u l  t h a t  t h e  s t a t e s  would o t h e r -  
wise b e  r e q u i r e d  by t h e  f e d e r a l  c o u r t s  t o  p a y  d e b t s  owing t o  non- 
c i t i z e n s .  However, e a c h  o n e  f o c u s e d  on  f e d e r a l  c o u r t  j u r i s d i c -  
t i o n .  J a c o b s ,  The E l e v e n t h  Amendment and  S o v e r e i g n  Immunity  a t  
68-69 ( 1 9 7 2 ) .  

3/ The i n t e r p r e t a t i o n  o f  t h e  e l e v e n t h  amendment, and t h e  d e t e r -  
m i n a t i o n  o f  any  o t h e r  q u e s t i o n s  r e l a t i n g  t o  § 1 9 8 3 ,  a re  matters  
of  f e d e r a l  law, gove rned  by d e c i s i o n s  o f  t h e  f e d e r a l  c o u r t s .  
S t a t e  v .  Bd. o f  C o n t r o l ,  93 So.2d 354,  355 ( F l a .  1957 )  ( t h i s  C o u r t  
bound by d e c i s i o n s  o f  U n i t e d  S t a t e s  Supreme C o u r t  c o n s t r u i n g  a c t s  
o f  C o n g r e s s  and f e d e r a l  c o n s t i t u t i o n ) .  



f o r  s u c h  a t t o r n e y ' s  f e e s .  Then it  n o t e d  t h a t  a s t a t e  o b v i o u s l y  

c o u l d  b e  sued  i n  s t a t e  c o u r t .  

No E l e v e n t h  Amendment q u e s t i o n  is p r e s e n t ,  o f  
c o u r s e ,  where  an  a c t i o n  is  b r o u g h t  i n  a s t a G  
c o u r t  s i n c e  t h e  Amendment, by i t s  terms, re- 
s t r a i n s  o n l y  " [ t l h e  J u d i c i a l  power o f  t h e  Uni-  
t e d  S t a t e s . "  

I d .  a t  9 ,  n .7 ,  100 S.Ct.  a t  2507 n .7 .  S e e  a l s o  ~ i s c o e  v. ~ r l i n q -  - -- 
t o n  Coun ty ,  738 F.2d 1 3 5 2 ,  1357 ,  n.2 ( D . C . C i r .  1 9 8 4 )  ("Nevada v .  

H a l l  was i n i t i a l l y  a s t a t e  c o u r t  a c t i o n  and t h e r e f o r e  d i d  n o t  im-  

p l i c a t e  t h e  E l e v e n t h  Amendment, which by i t s  terms a p p l i e s  o n l y  

t o  f e d e r a l  c o u r t s " ) ;  F i t z p a t r i c k  v. B i t z e r ,  519 F.2d 559 ,  570-71 

(2d  C i r .  1 9 7 5 )  ( " S t a t e  c o u r t s  would have  f a c e d  no c o n s t i t u t i o n a l  

b a r r i e r  to  g r a n t i n g  t h e  r e t r o s p e c t i v e  damage r e l i e f  C o n g r e s s  au- 

t h o r i z e d  s i n c e  t h e y  are f r e e  f rom t h e  l i m i t a t i o n s  o f  t h e  E l e v e n t h  

Amendment, which r e s t r i c t  o n l y  f e d e r a l  j u d i c i a l  p o w e r " ) ,  -- mod. on  

o t h e r  q r o u n d s ,  427 U.S. 445,  96 S.Ct .  2666 ( 1 9 7 6 ) .  

T h i s  c o n c l u s i o n  i s  a s e t t l e d  p r i n c i p l e .  A p l a i n t i f f  who 

c a n n o t  o b t a i n  a p p r o p r i a t e  r e l i e f  a g a i n s t  a s t a t e  i n  f e d e r a l  c o u r t  

c a n  o b t a i n  t h a t  same r e l i e f  i n  s t a t e  c o u r t .  

Because  t h e  e l e v e n t h  amendment is  n o t  a p p l i -  
c a b l e  i n  s t a t e  c o u r t s ,  some p l a i n t i f f s  u n a b l e  
t o  o b t a i n  f u l l  r e l i e f  i n  f e d e r a l  c o u r t  have  
b i f u r c a t e d  t h e i r  claims and s o u g h t  r e t r o a c t i v e  
r e l i e f  i n  s t a t e  c o u r t .  O t h e r  p l a i n t i f f s  have  
a v o i d e d  f e d e r a l  c o u r t s  e n t i r e l y  and  have  f i l e d  
a l l  t h e i r  claims i n  s t a t e  c o u r t s .  Moreove r ,  
t h e  u s e  o f  s t a t e  c o u r t s  t o  r a i s e  f e d e r a l  
c l a i m s  is e n c o u r a g e d  when p a r t i e s  have  v i a b l e  
s t a t e  law claims t h a t  c a n n o t  be h e a r d  i n  f ed -  
e r a l  c o u r t s .  

S t e i n g l a s s ,  The Emerg ing  S t a t e  C o u r t  S 1983 A c t i o n :  A P r o c e d u r a l  

Review, 38 U.MIA.L.REV. 381,  407 (1984)  ( f o o t n o t e s  o m i t t e d ) .  S e e  



a l s o  Comment, Avo id ing  t h e  E l e v e n t h  Amendment: A S u r v e y  o f  E s -  

c a p e  D e v i c e s ,  1977  AR1Z.ST.L.J. 625,  629-30, c i t i n g  Cohens v. 

V i r q i n i a ,  1 9  U.S. ( 6  Wheat . )  264 (1821)  ( M a r s h a l l ,  C . J . )  ( s u i t s  be- 

gun i n  s t a t e  c o u r t  and l a t e r  a p p e a l e d  t o  U n i t e d  S t a t e s  Supreme 

C o u r t  are n o t  w i t h i n  e l e v e n t h  amendment b e c a u s e  amendment o n l y  

a p p l i e s  t o  s u i t s  "commenced or p r o s e c u t e d "  i n  f e d e r a l  c o u r t ) .  

Compare 58 WASH.U.L.Q. 481  (case n o t e  on  Nevada v .  H a l l ,  440 U.S. 

410 ( 1 9 7 9 ) ,  which h e l d  t h a t  e l e v e n t h  amendment d o e s  n o t  p r e c l u d e  

s u i t  a g a i n s t  o n e  s t a t e  i n  t h e  c o u r t s  o f  a s i s t e r  s t a t e ;  r e f e r s  t o  

e l e v e n t h  amendment as "waning d o c t r i n e  o f  s o v e r e i g n  immun i ty" ) .  

42 U.S.C. S 1 9 8 3  p e r m i t s  s u i t s  a g a i n s t  " p e r s o n s "  who ac t  

"unde r  color of  law" and d e p r i v e  c i t i z e n s  of  t h e i r  c i v i l  r i g h t s .  

S t a t e  c o u r t s  have  c o n c u r r e n t  j u r i s d i c t i o n  o v e r  s u c h  claims. S e e  

M a r t i n e z  v.  C a l i f o r n i a ,  444 U.S. 277,  282,  n .7 ,  100  S .Ct .  553 ,  

558,  n .7  ( 1 9 8 0 ) ;  Maine v .  T h i b o u t o t ,  s u p r a ,  448 U.S. a t  3 ,  n . 1 ,  

100  S.Ct.  a t  2503,  n.1. H i s t o r i c a l l y ,  a " p e r s o n "  w i t h i n  t h e  

meaning o f  t h i s  s t a t u t e  i s  a p e r s o n  or e n t i t y  which  C o n g r e s s  i n -  

t e n d e d  c o u l d  b e  s u e d .  S e e  g e n e r a l l y  M o n e l l  v.  D e p ' t  o f  S o c i a l  

S e r v .  o f  t h e  C i t y  o f  N e w  York,  436 U.S. 658 ,  98 S.Ct .  2018 

(1978)  ( l o c a l  gove rnmen t s  a re  p e r s o n s  u n d e r  S 1 9 8 3 ) .  The i s s u e  o f  

whe the r  a s t a t e  is  a p e r s o n  under  § 1 9 8 3  h a s  a r i s e n  o f t e n  i n  f e d -  

e r a l  c o u r t  where  t h e  c o u r t s  have  r e p e a t e d l y  c o n c l u d e d  t h a t  t h e  

s t a t e  is n o t  a p e r s o n .  E .g . ,  Q u e r n  v. J o r d a n ,  440 U.S. 332 ,  99 

S .Ct .  1139 (1979)  ; Cate v.  Oldham, 707 F.2d 1176 ,  1180 ( 1 1 t h  ~ i r .  

1 9 8 3 )  ( "  [TI h e  E l e v e n t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o h i b i t s  s u i t s  i n  f e d e r a l  c o u r t  a g a i n s t  a s t a t e  . . . . How- 



e v e r  t h e  r e a s o n  f o r  t h a t  c o n c l u s i o n  is  t h a t  t h e  e l e v e n t h  amend- 

ment  b a r s  f e d e r a l  c o u r t  j u r i s d i c t i o n .  440 U.S. a t  337,  99 S .Ct .  

a t  1143.  -- S e e  a l s o  A r t h u r  v. F l o r i d a  D e p ' t  o f  T r a n s p . ,  587 

F.Supp. 974 ,  975 (S.D.Fla .  1984 )  ( F l a . S t a t .  768.28 was a w a i v e r  

of  immuni ty  f o r  s u i t  " i n  a n  ' a p p r o p r i a t e  f o r u m ' " ,  b u t  d i d  n o t  

s p e c i f i c a l l y  r e f e r  t o  f e d e r a l  c o u r t ) .  

These  f e d e r a l  d e c i s i o n s  r u l e  on  f e d e r a l  c o u r t  j u r i s d i c t i o n  

and are  i r r e l e v a n t  to  a d e t e r m i n a t i o n  o f  w h e t h e r  t h e  e l e v e n t h  

amendment a f f e c t s  s t a t e  c o u r t  j u r i s d i c t i o n .  However t h e  d e c i s i o n  

unde r  r e v i e w  h e r e  r e l i e s  on  s e v e r a l  f e d e r a l  d e c i s i o n s ,  t o g e t h e r  

w i t h  o t h e r  s t a t e  c o u r t  d e c i s i o n s  which s i m i l a r l y  r e l y  on  f e d e r a l  

cases. T h a t  r e l i a n c e  was m i s p l a c e d .  F o r  example ,  t h e  F i r s t  D i s -  

t r i c t  h e r e  r e l i e d  on Skoblow v. Ameri-Manage, s u p r a ,  which r e l i e d  

i n  p a r t  on t h e  U n i t e d  S t a t e s  Supreme C o u r t  d e c i s i o n  i n  Q u e r n  v. 

J o r d a n ,  s u p r a .  4 /  Q u e r n  is c l e a r l y  l i m i t e d  t o  f e d e r a l  c o u r t  j u r -  

4 /  Skoblow r e l i e d  e x c l u s i v e l y  on f e d e r a l  d e c i s i o n s  which  i n t e r -  
p r e t e d  f e d e r a l  c o u r t  j u r i s d i c t i o n .  483 So.2d a t  811-12 & n.1.  
None o f  t h o s e  d e c i s i o n s  d i s c u s s e d  s t a t e  c o u r t  j u r i s d i c t i o n .  S e e  
e . q . ,  i d . ,  c i t i n q  P e n n h u r s t  S t a t e  S c h o o l  & ~ o s ~ i t a l  v. Ha lderman,  
465 u . S . 8 9 ,  104 S.Ct .  900 (1984)  (sole  i s s u e  d i s c u s s e d  was t h e  
e l e v e n t h  amendment as  a b a r  t o  f e - d e r a l  c o u r t  j u r i s d i c t i o n ) .  A s  
t h e  c o u r t  n o t e d  i n  P e n n h u r s t :  

" [ b ] e c a u s e  of  t h e  p r o b l e m s  o f  f e d e r a l i s m  in -  
h e r e n t  i n  making o n e  s o v e r e i g n  a p p e a r  a g a i n s t  
i t s  w i l l  i n  t h e  c o u r t s  o f  t h e  o t h e r ,  a re- 
s t r i c t i o n  upon t h e  e x e r c i s e  o f  t h e  f e d e r a l  j u -  
d i c i a l  power h a s  l o n g  b e e n  c o n s i d e r e d  appro-  
p r i a t e  i n  a case s u c h  as  t h i s . "  

I d . ,  q u o t i n g  Employees  v. M i s s o u r i  Pub.  H e a l t h  & W e l f a r e  D e p ' t ,  
411  U.S. 279,  294 ,  93 S .Ct .  1614 ,  1622-23 (1973)  ( M a r s h a l l  J . ,  
c o n c u r r i n g )  . 



i s d i c t i o n .  The U n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  a  s t a t e  

c o u l d  n o t  be  s u e d  f o r  money damages i n  f e d e r a l  c o u r t  under  5 

1983.  Y e t  t h e  Quern p l a i n t i f f s  f i l e d  a  damage a c t i o n  i n  s t a t e  

c o u r t .  They o b t a i n e d  a  $522 ,863 .83  judgment  t h e r e  a g a i n s t  t h e  

s t a t e .  P e l t z  v. S t a t e ,  N o .  81-CC-1475 (111 .Ct .Cl .  May 1 2 ,  1 9 8 1 ) .  

S e e  a l s o  S t e i n g l a s s ,  s u p r a ,  38 U.MIA.L.REV. a t  407,  nn.  1 1 7 ,  118 ;  -- 

R i c a r d  v. S t a t e ,  390 So. 2d 882 (La. 1980)  ( a l l o w i n g  award o f  com- 

p e n s a t o r y  damages under  S 1 9 8 3  a g a i n s t  s t a t e  d e p a r t m e n t  o f  p u b l i c  

s a f e t y  w i t h o u t  d i s c u s s i o n  o f  immuni ty  i s s u e )  Compare S t a n t o n  v. 

G o d f r e y ,  415 N.E.2d 1 0 3  ( I n d .  1 9 8 1 )  ( c o u r t  p e r m i t t e d  damage a c t i o n  

i n  s t a t e  c o u r t  a g a i n s t  P u b l i c  W e l f a r e  Depa r tmen t  a£ t e r  s e p a r a t e  

i n j u n c t i v e  a c t i o n  i n  f e d e r a l  c o u r t ,  r e a s o n i n g  t h a t  e l e v e n t h  

amendment b a r r e d  damages i n  f e d e r a l  c o u r t  b u t  n o t  s t a t e  c o u r t ) .  

The f e d e r a l  c i v i l  r i g h t s  a c t  was i n t e n d e d  t o  r e d r e s s  g r i e v -  

a n c e s  by c i t i z e n s  who had b e e n  d e p r i v e d  of  t h e i r  c o n s t i t u t i o n a l  

r i g h t s  by s t a t e  a c t i o n .  The a c t i o n  o f  a  d e p a r t m e n t  o f  t h e  s t a t e  

i s  a  c lass ic  example  of  s t a t e  a c t i o n .  A l though  t h e  e l e v e n t h  

amendment c o n s t i t u t e s  a j u r i s d i c t i o n a l  b a r  t o  t h e  f i l i n g  o f  s u c h  

a s u i t  i n  f e d e r a l  c o u r t ,  i t  h a s  no  a p p l i c a t i o n  t o  t h e  same s u i t  

f i l e d  i n  s t a t e  c o u r t .  T h i s  C o u r t  s h o u l d  c o n c l u d e  t h a t  t h e  ele- 

v e n t h  amendment d o e s  n o t  b a r  an a c t i o n  f i l e d  a g a i n s t  t h e  s t a t e  o r  

i t s  a g e n c i e s  i n  s t a t e  c o u r t  p u r s u a n t  t o  42 U.S.C. 5 1983 .  

11. THE STATE HAS NO TRADITIONAL I M M U N I T Y  
FROM SUIT I N  ITS OWN COURTS FOR VIOLA- 
TIONS OF A CITIZEN'S RIGHTS. 

I n  t h e  a l t e r n a t i v e  t o  a f i n d i n g  o f  e l e v e n t h  amendment immu- 

n i t y ,  t h e  c o u r t s  of  t h i s  s t a t e  have a l so  found  a t r a d i t i o n a l  



s t a t e  common l a w  immuni ty  t o  b a r  c i v i l  r i g h t s  cases i n  s t a t e  

c o u r t .  T h a t  c o n c l u s i o n  s h o u l d  be r e j e c t e d .  The t r a d i t i o n a l  i m -  

m u n i t y  i n  t h i s  s t a t e  h a s  n e v e r  encompassed c l a i m s  o f  a  c o n s t i t u -  

t i o n a l  n a t u r e  s u c h  as t h a t  p r e s e n t e d  under  S 1983 .  

S o v e r e i g n  immunity  i n  F l o r i d a  h a s  n e v e r  been  a b s o l u t e .  I t  

h a s  a l w a y s  a l l o w e d  f o r  a s m a l l  class of  damage a c t i o n s  t o  b e  

b r o u g h t  a g a i n s t  t h e  s t a t e  f o r  c o m p e l l i n g  p u b l i c  p o l i c y  r e a s o n s .  

S t a t e  Road D e p ' t  o f  F l o r i d a  v. T h a r p ,  146  F l a .  745,  1 So.  2d 868 

( 1 9 4 1 ) .  - C f .  Pan-Am Tobacco  v.  S t a t e ,  D e p ' t  o f  C o r r e c t i o n ,  425 

So.2d 1167 ,  1170 & n .  1 ( F l a .  1st DCA 1983)  ( " t h e r e  a r e  cases i n  

which  t h e  d o c t r i n e  o f  s o v e r e i g n  immunity  may n o t  p r o p e r l y  be  i n -  

v o k e d " ) ;  D e p ' t  of  T r a n s p .  v. B u r n e t t e ,  384 So.2d 916,  9 2 1  ( F l a .  

1st DCA 1 9 8 0 ) ( c o u r t s  h i s t o r i c a l l y  award damages  f o r  s t a t e  i m p a i r -  

ment of p r o p e r t y  u s e  " n o t  t o  r e q u i r e  t h e  S t a t e  t o  buy t h e  " t a k e n "  

l a n d  . . . b u t  . . . r a t h e r ,  s o v e r e i g n  immunity  n o t w i t h s t a n d i n g ,  

t o  e x a c t  damages . . . ' I ) .  

I n  T h a r p ,  t h i s  C o u r t  o u t l i n e d  t h e  c i r c u m s t a n c e s  unde r  which 

s o v e r e i g n  immunity  would n o t  r e l i e v e  t h e  s t a t e  o f  r e s p o n s i b i l i t y  

f o r  i ts  improper  c o n d u c t .  Those  c i r c u m s t a n c e s  i n c l u d e  v i o l a t i o n  

of  a c i t i z e n '  s c o n s t i t u t i o n a l  r i g h t s .  

Immuni ty  o f  t h e  S t a t e  f rom s u i t  d o e s  n o t  a f -  
f o r d  r e l i e f  a g a i n s t  an  u n c o n s t i t u t i o n a l  s t a -  
t u t e  or a g a i n s t  a  d u t y  imposed o n  a  S t a t e  o f -  
f i c e r  by s t a t e ,  n o r  d o e s  it  a f f o r d  a  S t a t e  o f -  
f i c e r  r e l i e f  f o r  t r e s p a s s i n g  o n  t h e  r i g h t s  o f  
an  i n d i v i d u a l  e v  i f  he  assume t o  ac t  unde r  
l e g a l  I t  w i l l  n o t  r e l i e v e  t h e  

I t  is  i n t e r e s t i n g  t o  compare  t h i s  l a n g u a g e  t o  t h e  l a n g u a g e  o f  
( f o o t n o t e  c o n t i n u e d )  



S t a t e  a g a i n s t  any  i l l e g a l  a c t  f o r  d e p r i v i n g  a  
c i t i z e n  o f  h i s  p r o p e r t y ;  n e i t h e r  w i l l  i t  be  
p e r m i t t e d  a s  a  p l e a  t o  d e f e a t  t h e  r e c o r d  o f  
l a n d  or o t h e r  p r o p e r t y  w r o n g f u l l y  t a k e n  by t h e  
S t a t e  t h r o u g h  i ts  o f f i c e r s  and h e l d  i n  t h e  
name o f  t h e  s t a t e .  

S e c t i o n  2 2  o f  A r t i c l e  3  o f  t h e  C o n s t i t u t i o n  
a u t h o r i z e s  p r o v i s i o n  by g e n e r a l  l a w  f o r  b r i n g -  
i n g  s u i t  a g a i n s t  t h e  S t a t e  f o r  a l l  l i a b i l i t i e s  
now or h e r e a f t e r  e x i s t i n g ,  b u t  i t  h a s  no  ap- 
p l i c a t i o n  t o  t h e  c a s e  a t  b a r ,  and i f  i t  d i d ,  
i t  s h o u l d  b e  r e a d  i n  c o n n e c t i o n  w i t h  S e c t i o n  4 
of  t h e  B i l l  of  R i g h t s  p r o v i d i n g  t h a t  a l l  
c o u r t s  b e  o p e n  i n  o r d e r  t h a t  e v e r y  p e r s o n  may 
s e e k  r e d r e s s  f o r  i n j u r y  done  t o  h i s  l a n d s ,  
goods ,  p e r s o n ,  o r  r e p u t a t i o n .  

1 So. 2d a t  869. 

A c l a i m  under  $ 1983 f o r  v i o l a t i o n  o f  an  i n d i v i d u a l ' s  con- 

s t i t u t i o n a l  r i g h t s  f a l l s  s q u a r e l y  w i t h i n  t h e  immuni ty  e x c e p t i o n  

d e s c r i b e d  i n  T h a r p .  I t  would be u n f a i r  t o  l i m i t  T h a r p  t o  prop-  

e r t y  t a k i n g s  and a t  t h e  same t i m e  d e n y  r e l i e f  t o  p e r s o n s  who s u f -  

f e r  t h e  more s e r i o u s  c o n s t i t u t i o n a l  d e n i a l s  which c a n  be r emed ied  

9 1983 i t s e l f :  

E v e r y  p e r s o n  who, under  color o f  any  s t a t u t e ,  
o r d i n a n c e ,  r e g u l a t i o n ,  cus tom,  o r  u s a g e ,  o f  
any  S t a t e  o r  T e r r i t o r y  . . . s u b j e c t s ,  or cau-  
ses t o  b e  s u b j e c t e d ,  any  c i t i z e n  o f  t h e  U n i t e d  
S t a t e s  or o t h e r  p e r s o n  w i t h i n  t h e  j u r i s d i c t i o n  
t h e r o f  t o  t h e  d e p r i v a t i o n  o f  any  r i g h t s ,  p r i -  
v i l e g e s ,  or i m m u n i t i e s  s e c u r e d  by t h e  C o n s t i -  
t u t i o n  and l a w s ,  s h a l l  b e  l i a b l e  t o  t h e  p a r t y  
i n j u r e d  i n  an a c t i o n  a t  law,  s u i t  i n  e q u i t y ,  
o r  o t h e r  p r o p e r  p r o c e e d i n g  f o r  r e d r e s s .  

The n a t u r e  of  t h e  c o n d u c t  a d d r e s s e d  i n  t h i s  s e c t i o n  and i n  T h a r p  
is t h e  same: s t a t e  a c t i o n  (compare  "unde r  c o l o r  o f  law" w i t h  
"assume t o  a c t  under  l e g a l  a u t h o r i t y " ) .  And t h e  n a t u r e  o f  t h e  
d e p r i v a t i o n  is s u b s t a n t i a l l y  t h e  same: an  u n c o n s t i t u t i o n a l  a c t  
by t h a t  arm of  t h e  s t a t e  which " t r e s p a s s e s "  on  t h e  r i g h t s  of  a n  
i n d i v i d u a l .  



t h r o u g h  t h e  award o f  damages p u r s u a n t  t o  5 1983.  T h e r e f o r e ,  t h e  

s t a t e  h a s  no  t r a d i t i o n a l  immuni ty  f rom s u i t  i n  i t s  own c o u r t s  f o r  

v i o l a t i o n s  o f  i t s  c i t i z e n ' s  r i g h t s .  
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