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PRELIMTNARY_ST-D_S- CASE 

Respondent  a d o p t s  t h e  P r e l i m i n a r y  S ta tement  and Sta tement  

of t h e  Case s t a t e d  a t  page 1 of P e t i t i o n e r ' s  I n i t i a l  B r i e f  and 

i n c o r p o r a t e s  t h e  same h e r e i n  by r e f e rence .  

To a  l a r g e  e x t e n t ,  Respondent  a d o p t s  and a g r e e s  wi th  t h e  

Statement of t h e  F a c t s  s t a t e d  by P e t i t i o n e r  i n  h i s  I n i t i a l  B r i e f  

a t  p a g e s  1-5 w i t h  t h e  e x c e p t i o n  t h a t  Respondent does n o t  adopt 

t h e  argument contained t h e r e i n  n o r ,  s p e c i f i c a l l y ,  t h e  emphas i s  

and i n t e r p r e t a t i o n  placed upon t h e  Opinion of t h e  F i r s t  D i s t r i c t  

Court of Appeal below. 

I n  t h a t  r e g a r d ,  Respondent  a d o p t s  and i n c o r p o r a t e s  he re in  

a s  i ts own Statement  of Fac t s ,  t h e  S t a t emen t  of  F a c t s  s e t  f o r t h  

by t h e  F i r s t  D i s t r i c t  i n  i t s  o p i n i o n  i n  t h e  c a s e  below. 

& C a s ~ w  CO. V. , .  -0-Disc I&, 488 S0.2d 8 3 ,  a t  

p. 85-86 (F l a .  1st DCA 1986).  With r e s p e c t  t o  matters of interpre- 

t a t i o n  of  t h e  meaning and e f f e c t  of t h e  Op in ion  of t h e  C o u r t  

be low,  Respondent  s u b m i t s  t h a t  t h e  Opin ion  s p e a k s  f o r  i t s e l f  

and needs no f u r t h e r  i n t e r p r e t a t i o n  h e r e  a s  a  mat te r  of f a c t .  



SUMMARY OF m m  

P e t i t i o n e r  a v e r s  e r r o r  i n  t h e  f a i l u r e  of t h e  F i r s t  D i s t r i c t  

Court of Appeal t o  f ind persona l  j u r i s d i c t i o n  over t h e  non-res ident  

D e f e n d a n t  under  F l o r i d a  S t a t u t e s ,  S48.193 (1) ( f )  (1982)  . T h i s  

Sta tute ,  by its c l ea r  terms, would r equ i r e  a  f i n d i n g  of j u r i s d i c t i o n  

o n l y  w h e r e  a  n o n - r e s i d e n t  Defendan t ,  by i t s  a c t  o u t s i d e  t h e  

s t a t e ,  caused " i n j u r y  t o  persons  o r  p rope r ty  w i th in  t h i s  s t a t e . "  

I n  a d d i t i o n ,  t h i s  S e c t i o n  of t h e  S t a t u t e  r e q u i r e s  t h a t  t h e  non- 

r e s i d e n t  Defendant, a t  o r  a b o u t  t h e  t i m e  of t h e  i n j u r y ,  e i t h e r  

b e  e n g a g e d  i n  s o l i c i t a t i o n  o r  s e r v i c e  a c t i v i t i e s  w i t h i n  t h e  

s t a t e  o r  t h a t  p r o d u c t s  manufac tu red  by t h e  Defendan t  a r e  used 

o r  consumed w i t h i n  t h e  s t a t e  d u r i n g  t h e  a p p r o p r i a t e  pe r iod  of 

time. 

I t  is submitted t h a t  t h e  f a c t s  of t h e  ca se ,  even a s  ou t l i ned  

by P e t i t i o n e r ,  do n o t  even b e g i n  t o  s a t i s f y  t h e  c l e a r  l a n g u a g e  

of  t h e  S t a t u t e .  A s  a l l e g e d ,  i n j u r y  t o  p r o p e r t y  has  c e r t a i n l y  

occurred.  Equally a s  c e r t a i n l y ,  t h i s  i n j u r y  t o  p rope r ty  occurred 

i n  t h e  S t a t e s  o f  Georg ia  and South Caro l ina .  Even i f  t h i s  were 

no t  t h e  case ,  it is a b u n d a n t l y  c l e a r  f rom a l l  of t h e  e v i d e n c e  

i n  t h e  c a s e  t h a t  Defendant  was not  engaged i n  any " s o l i c i t a t i o n  

o r  s e r v i c e  a c t i v i t i e s  w i t h i n  t h i s  s t a t e . "  T h i s  is u n r e b u t t e d  

i n  t h e  record.  I n  a d d i t i o n ,  t h e r e  is no record evidence whatsoever 

t h a t  any p r o d u c t s  manufac tu red  by t h i s  D e f e n d a n t  w e r e  b e i n g  

" u s e d  o r  consumed w i t h i n  t h i s  s t a t e n  a t  o r  a b o u t  t h e  t i m e  of 

t h e  i n ju ry .  

Of course ,  it is Respondent I s  content ion t h a t ,  once challenged, 
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h 

e it was t h e  bu rden  of  P e t i t i o n e r  t o  p r o d u c e  i n  t h e  t r i a l  c o u r t  

below t h a t  record  evidence which would show an i n j u r y  t o  p e r s o n s  

o r  p r o p e r t y  w i t h i n  t h e  s t a t e  w h i l e  t h i s  Defendant  was engaged 

i n  s o l i c i t a t i o n  o r  s e r v i c e  a c t i v i t i e s  w i t h i n  t h e  s t a t e  o r  w h i l e  

t h e  p r o d u c t s  manufac tu red  by t h i s  Defendant  were  b e i n g  used 

o r  consumed wi th in  t h e  s t a t e .  The r e c o r d  is  t o t a l l y  d e f i c i e n t  

i n  t h i s  regard.  

I n  a d d i t i o n ,  P e t i t i o n e r  a s s e r t s  e r r o r  on t h e  p a r t  of t h e  

F i r s t  D i s t r i c t  Court of Appeal f o r  i ts  f a i l u r e  t o  f i n d  j u r i s d i c t i o n  

over t h i s  Respondent under F l o r i d a  S t a t u t e s ,  §48.193(1) ( g )  (1981).  

I n  t h i s  regard,  P e t i t i o n e r  a l l e g e s  b reach  of a  c o n t r a c t  i n  t h i s  

s t a t e  by R e s p o n d e n t ' s  f a i l u r e  t o  p e r f o r m  a c t s  r equ i r ed  by t h e  

c o n t r a c t  t o  b e  pe r fo rmed  w i t h i n  t h e  s t a t e .  I n  t h i s  r e g a r d ,  
,-. 
0 P e t  it i o n e r  a l l e g e s  Respondent I s  d e l i v e r y  of non-con£ orming goods 

wi th in  t h e  s t a t e .  

Respondent  s u b m i t s  t h a t  P e t i t i o n e r  h a s  f a i l e d  i n  i ts  duty  

t o  p r o v i d e  s u f f i c i e n t  r e c o r d  e v i d e n c e  t o  show t h e  b r e a c h  o f  

some m a t e r i a l  term of t h e  c o n t r a c t  by Respondent which was required 

t o  be performed in  t h e  S t a t e  of Flor ida .  I n  t h i s  regard ,  P e t i t i o n e r  

a s s e r t s  t h a t  d e l i v e r y  of t h e  goods a lone  i n  F l o r i d a  is s u f f i c i e n t  

t o  e s t a b l i s h  t h e  b r e a c h  of t h e  n e c e s s a r y  p e r f o r m a n c e  w i t h i n  

F l o r i d a  by Respondent ,  assuming t h a t  t h e  goods  d e l i v e r e d  were 

non-conforming.  However, t h e r e  i s  a  c o m p l e t e  l a c k  of r e c o r d  

evidence t o  suppor t  t h a t  a s s e r t i o n .  

R a t h e r ,  t h e  t o t a l i t y  of t h e  e v i d e n c e  shows t h a t  t h e r e  was 

-. a  s imple  agreement between commercia l  p a r t i e s  f o r  t h e  p u r c h a s e  - 



a n d  s a l e  of  c e r t a i n  goods .  No c o n t r a c t  t e r m s  a s  t o  d e l i v e r y  

a r e  shown by t h e  record  evidence,  o t h e r  t han  t h o s e  terms r e f l e c t e d  

on t h e  i n v o i c e  produced  by P e t i t i o n e r ,  e v i d e n c i n g  d e l i v e r y  of 

t h e  goods "F.O.B. Mansfield,  Ohio." This  being t h e  s o l e  evidence 

of record  of t h e  agreement of t h e  p a r t i e s ,  it is c o n t r o l l i n g .  

However, even i f  it is cons t rued  t h a t  t h e  a c t s  of t h e  pa r t i e s  

s a t i s f y  t he  requirements of subsection (1) (g) , it is s t i l l  abundantly 

c l e a r  from t h e  record t h a t  t h e r e  a r e  i n s u f f i c i e n t  minimal contacts  

of  t h i s  Respondent  w i t h  t h e  S t a t e  of F l o r i d a  t o  s u p p o r t  t h e  

e x e r c i s e  of  p e r s o n a l  j u r i s d i c t i o n  o v e r  t h i s  Respondent. Such 

a  f i n d i n g  would v i o l a t e  t h e  r e q u i r e m e n t s  of d u e  p r o c e s s  a n d  

would  n o t  b e  c o n s o n a n t  w i t h  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t s  

fo r  t h e  es tabl ishment  of j u r i s d i c t i o n  over non-res ident  defendants  

a i n  s t a t e  c o u r t s .  



I. THE DISTRICT COURT OF APPEAL CORRECTLY HELD THAT JURISDICTION 
OVERTHE NON-RESIDENT RESPONDENT DOES NOT ATTACH BY OPERATION 
OF FLORIDA STATUTES, S48.193 (1) ( f )  (1982) I N  THAT NO I N J U R Y  
TO PERSONS OR PROPERTY HAS OCCURRED W I T H I N  T H E  STATE OF 
FLORIDA. I N  ANY EVENT, RESPONDENT WAS NOT ENGAGED I N  ANY 
SOLICITATION OR SERVICE ACTIVITIES AT THE T I M E  NOR WERE 
PRODUCTS MANUFACTURED BY THE RESPONDENT USED OR CONSUMED 
W I T H I N  THE STATE. 

P e t i t i o n e r  a l l e g e s  t h a t  t h e  S t a t e  o f  F l o r i d a  is e n t i t l e d  

t o  e x e r c i s e  j u r i s d i c t i o n  over  t h i s  n o n - r e s i d e n t  Responden t  u n d e r  

F l o r i d a  S t a t u t e s ,  S48.193 (1) ( f )  ( 1 9 8 2 )  a p p a r e n t l y  because  t h i s  

Respondent h a s  caused i n j u r y  t o  p e r s o n s  o r  p r o p e r t y  w i t h i n  t h i s  

s t a t e  a r i s i n g  o u t  of an  a c t  o r  omiss ion  by t h i s  Respondent ou t s ide  

of  t h e  s tate .  

W h i l e  R e s p o n d e n t  a g r e e s  t h a t  a n y  o f  i t s  a l l e g e d  a c t s  o r  

o m i s s i o n s  o c c u r r e d  o u t s i d e  o f  t h i s  s t a t e ,  it is p a t e n t l y  c l e a r  

t h a t  n o  c a u s e  o f  a c t i o n  h a s  a r i s e n  f r o m  s u c h  a c t i o n s  c a u s i n g  

i n j u r y  t o  p e r s o n s  o r  p r o p e r t y  w i t h i n  t h i s  s t a t e .  The u n r e b u t t e d  

a l l e g a t i o n s  o f  P e t i t i o n e r  i t s e l f  a n d  a l l  t h e  o t h e r  e v i d e n c e  

o r  r e c o r d  c l e a r l y  i n d i c a t e s  t h a t  damage t o  p r o p e r t y  h a s  o c c u r r e d  

a n d  t h a t  i t  h a s  o c c u r r e d  i n  t h e  S t a t e s  of  G e o r g i a  a n d  S o u t h  

C a r o l i n a .  

I t  is u n r e b u t t e d  and agreed  between t h e  p a r t i e s  t h a t  Respondent 

so ld  c e r t a i n  s w i t c h e s  t o  P e t i t i o n e r  and t h a t  P e t i t i o n e r  u l t i m a t e l y  

i n s t a l l e d  t h e s e  s w i t c h e s  a s  a component  p a r t  of c e r t a i n  energy  

conservation u n i t s  at tached t o  r e a l t y  i n  Georgia  and South C a r o l i n a .  

S u b s e q u e n t l y ,  upon t h e  a l l e g e d  f a i l u r e  of t h e s e  s w i t c h e s ,  damage 

• t o  t h e  u n i t s  t h e m s e l v e s  and t o  t h e  r e a l t y  was i n c u r r e d  when 



t h e  s w i t c h e s  a l l e g e d l y  f a i l e d  t o  func t ion .  P e t i t i o n e r  has been 

c a l l e d  upon t o  compensa te  t h e  t h i r d  p a r t i e s  i n  t h o s e  s t a t e s  

who s u f f e r e d  t h e  p rope r ty  l o s s e s .  

P e t i t i o n e r  now advances  t h e  n o v e l  t h e o r y  t h a t ,  s i n c e  it 

i s  a  F l o r i d a  r e s i d e n t ,  and  s i n c e  it h a s  s u f f e r e d  a  f i n a n c i a l  

l o s s  i n  p r o v i d i n g  t h a t  compensa t ion ,  t h e  c o u r t s  of t h e  S t a t e  

of  F l o r i d a  s h o u l d  b e  a b l e  t o  e x e r c i s e  j u r i s d i c t i o n  o v e r  t h e  

n o n - r e s i d e n t  manufacturer  of t h e  component p a r t s  which a l l e g e d l y  

caused t h e  p rope r ty  damage. 

T h i s  r e v i e w e r  h a s  d i s c o v e r e d  no c a s e s  which s u p p o r t  o r  

even  d i s c u s s  t h e  t h e o r y  advanced.  S imply  s t a t e d ,  no " i n j u r y  

t o  p e r s o n s  o r  p r o p e r t y  w i t h i n  t h i s  s t a t e "  h a s  occur red  wi th in  

t h e  c l e a r  meaning of t h e  l a n g u a g e  of  t h i s  s t a t u t e .  E q u a l l y  

a s  c l e a r l y ,  t h e  i n j u r y  t o  p r o p e r t y  h a s  o c c u r r e d  w i t h o u t  t h e  

S t a t e  of F lo r ida .  

P e t i t i o n e r  a t t e m p t s  t o  d i s t i n g u i s h  between t h e  s i t u s  of 

" p h y s i c a l "  i n j u r y  and some o t h e r  u n s t a t e d  i n  j u r y .  C l e a r l y ,  

t h e  s t a t u t e  does no t  add res s  i t s e l f  t o  t h e  occurrence of "physical" 

i n j u r y ,  b u t  mere ly  t o  " i n j u r y  t o  p e r s o n s  o r  p r o p e r t y  w i t h i n  

t h i s  s t a t e . "  However, P e t i t i o n e r  f a i l s  t o  d e f i n e  t h e  a l t e r n a t i v e  

t o  "physicaln injury. It would appear t h a t  P e t i t i o n e r  is a t tempt ing  

t o  e s t a b l i s h  some t y p e  of i n t a n g i b l e  i n j u r y  a s  t h e  b a s i s  f o r  

j u r i s d i c t i o n .  Such i n t a n g i b l e  i n j u r y  would, a p p a r e n t l y ,  n o t  

have  a  s i t u s  r e l a t e d  t o  an  a c t u a l  i n j u r y  t o  person o r  p rope r ty  

bu t  would be something f u r t h e r  removed, a  " f i n a n c i a l  in jury ."  

Accord ing  t o  P e t i t i o n e r  s argument, such a  f i n a n c i a l  i n  ju ry  



o c c u r s w h e n  ( a n d , m o r e i m p o r t a n t l y , w h e r e )  a n y o n e l o s e s m o n e y  

a s  t h e  r e s u l t  of an a c t u a l  i n j u r y  t o  p e r s o n  o r  p r o p e r t y .  Such 

a  l a c k  of d e f i n i t i o n ,  w h i l e  p e r h a p s  c o n v e n i e n t  f o r  a rgumen t ,  

is n e i t h e r  en l igh ten ing  nor  r e a l i s t i c .  

I n  a c c o r d a n c e  w i t h  t h e  argument  advanced by P e t i t i o n e r  

w i t h  r e s p e c t  t o  f i n a n c i a l  i n j u r y  and i t s  a b i l i t y  t o  t r i g g e r  

j u r i s d i c t i o n  o v e r  non- re s iden t  defendants ,  it would appear  t h a t  

any p l a i n t i f f  a d v e r s e l y  a f f e c t e d  i n  a  f i n a n c i a l  manner by t h e  

a c t i o n s  o f  a n o t h e r  would b e  e n t i t l e d  t o  b r i n g  s u i t  i n  h i s  own 

s t a t e  of res idence simply because of t h e  adverse  f i n a n c i a l  e f f e c t s  

e x p e r i e n c e d  t h e r e .  I f  t h i s  is t h e  ca se ,  it would be c o n s i s t e n t  

t o  s ay  t h a t  a  s i n g l e  F l o r i d a  s h a r e h o l d e r  was e n t i t l e d  t o  b r i n g  

s u i t  a g a i n s t  a  n o n - r e s i d e n t  c o r p o r a t i o n  on g r o u n d s  t h a t  t h e  

co rpo ra t ion  was poor ly  managed and t h e  c o r p o r a t e  d i r e c t o r s  had 

breached t h e i r  f i d u c i a r y  duty.  The shareholder  would be e n t i t l e d  

t o  b r i n g  s u c h  s u i t  i n  t h e  S t a t e  of F l o r i d a  s i m p l y  b e c a u s e  o f  

t h e  d e p r e c i a t i o n  i n  t h e  v a l u e  of  h i s  s h a r e s  and t h e  f i n a n c i a l  

e f f e c t s  on him a s  a  r e s i d e n t  of  t h a t  s t a t e .  L i k e w i s e ,  i f  a  

b u i l d i n g  were n e g l i g e n t l y  c o n s t r u c t e d  i n  t h e  S t a t e  of Iowa and 

subsequent ly  co l l apsed ,  and i f  t h e  owner of t h e  b u i l d i n g  r e s i d e d  

i n  F l o r i d a ,  t h e  e x e r c i s e  of F lor ida  jur isdic t ion would automatically 

fo l low because of t h e  owner's f i n a n c i a l  l o s s .  

To t h i s  r e v i e w e r ' s  knowledge,  t h e r e  is  no s u c h  t h e o r y  of 

" f i n a n c i a l  l o s s n  which would suppor t  t h e  e x e r c i s e  of j u r i s d i c t i o n  

by any s t a t e .  P e t i t i o n e r  r e l i e s  upon the  case of B a c t u n g  

Co. v. Rotex I ~ t i o n a ~ ~ ,  355 So.2d 471 ( F l a .  3 r d  DCA 



@ 1 9 7 8 1 ,  i n  s u p p o r t  o f  i t s  t h e o r y .  However,  t h e  c l e a r  f a c t s  i n  

HYCQ, w., i n v o l v e  p e r s o n a l  i n j u r y  s u f f e r e d  i n  Ecuador  and  

t h e  c l e a r  i s  h o l d i n g  i n  t h e  c a s e  t h a t  F l o r i d a  j u r i s d i c t i o n  w i l l  

n o t  a t t a c h  i n  t h o s e  c i r c u m s t a n c e s .  The  c a s e  d o e s  n o t  d i s c u s s ,  

i n  a n y  way, a  t h e o r y  o f  " f i n a n c i a l  l o s s "  which  would  s u p p o r t  

a  f i n d i n g  of  j u r i s d i c t i o n .  

P e t i t i o n e r  a l s o  r e l i e s  o n  t h e  c a s e  o f  

&-Seed. Znr v ,  M u u & R r o t h e r s  S e e d  Co.. , 400  S o . 2 d  

1 5 7  ( F l a .  1st DCA 1981) .  However, i n  t h i s  c a s e  it is a b u n d a n t l y  

c l e a r  t h a t  t h e  in ju ry  t o  p r o p e r t y  o c c u r r e d  i n  t h e  S t a t e  of  F l o r i d a .  

C e r t a i n  F l o r i d a  r e s i d e n t s  p u r c h a s e d  s e e d  f r o m  a  n o n - r e s i d e n t  

s u p p l i e r  and, when t h e  s e e d  was p l a n t e d  i n  F l o r i d a ,  it f a i l e d  

t o  g e r m i n a t e  a n d  p r o d u c e  a  c r o p .  W i t h o u t  f u r t h e r  d i s c u s s i o n ,  

@ it is q u i t e  c l e a r  from t h e  f a c t s  of  t h i s  c a s e  t h a t  t h e  damaged 

p r o p e r t y ,  t h e  f a i l u r e  o f  t h e  c r o p ,  o c c u r r e d  i n  F l o r i d a  and was 

a n  a c t u a l  o c c u r r e n c e ,  n o t  m e r e l y  a  " f i n a n c i a l  i n j u r y "  w h i c h  

o c c u r r e d  w i t h i n  t h e  s t a t e .  

P e t i t i o n e r  a l s o  r e l i e s  upon t h e  c a s e  of  Yale T2ldukid 

P . n x l ~ ~ n c  fWm G a l u n l z l n a  W . . . . v .  (&J& I 

4 8 1  So.2d 1 3 0 4  ( F l a .  4 t h  DCA 1 9 8 6 ) .  Again, t h e  f a c t s  i n  U., 

r e v e a l  t h a t  a  F l o r i d a  p u r c h a s e r  s u f f e r e d  l o s s e s ,  i n  

F l o r i d a ,  a s  a  r e s u l t  o f  t h e  m a l f u n c t i o n  o f  c e r t a i n  m a c h i n e r y  

purchased from a  n o n - r e s i d e n t  s u p p l i e r .  The n a t u r e  of  t h e  damages 

was damage' t o  t h e  m a c h i n e  which  was i t s e l f  t h e  s u b j e c t  of t h e  

c o n t r a c t  and l o s s  of p r o d u c t i o n  t i m e ,  i n  F l o r i d a ,  by t h e  F l o r i d a  

p u r c h a s e r .  A g a i n ,  t h e r e  is  no i n d i c a t i o n  i n  t h e  f a c t s  of t h e  



c a s e  o f  a n y  damage o r  i n j u r y  t o  p e r s o n s  and p r o p e r t y  o c c u r r i n g  

o u t s i d e  t h e  s t a t e  r e s u l t i n g  i n  " f i n a n c i a l  i n  j u r y "  t o  a  F l o r i d a  

r e s i d e n t .  

Respondent s u b m i t s  t h a t  t h e  d i f f i c u l t y  i n  concept and language 

i n  w, m., a n d  -, u., i s  o c c a s i o n e d  n o t  by 

a  t h e o r y  of  " f i n a n c i a l  l o s s "  b u t  by t h e  d i f f i c u l t y  which  t h e  

c o u r t s  experienced in deal ing with t h e  d i f fe rence  between c o n t r a c t u a l  

d a m a g e s  a n d  c o n s e q u e n t i a l  damages .  O b v i o u s l y ,  t h i s  was n o t  

a  problem i n  HvCQ, m., inasmuch a s  t h a t  c a s e  i n v o l v e d  s t r i c t  

l i a b i l i t y  i n  t o r t  a n d  t h e  c o u r t  f o u n d  t h a t  damages  o c c u r r i n g  

o u t s i d e  t h e  s t a t e  would n o t  r e s u l t  i n  t h e  e x e r c i s e  of  F l o r i d a  

j u r i s d i c t i o n .  

Even i f  P e t i t i o n e r  c o u l d ,  i n  some way, t o r t u r e  t h e  r e c o r d  

f a c t s  i n  t h i s  c a s e  i n t o  showing  t h a t  some i n j u r y  t o  p e r s o n s  

o r  p r o p e r t y  w i t h i n  t h e  S t a t e  o f  F l o r i d a  h a s  o c c u r r e d ,  it is  

abundan t ly  c l e a r  f r o m  t h e  u n r e b u t t e d  r e c o r d  i n  t h i s  c a s e  t h a t  

R e s p o n d e n t  was e n g a g e d  i n  no s o l i c i t a t i o n  o r  s e r v i c e  a c t i v i t i e s  

w i t h i n  t h e  s t a t e  a t  t h e  t i m e  o f  t h e  i n j u r y ,  and it i s  e q u a l l y  

c l e a r  t h a t  t h e r e  i s  a  c o m p l e t e  a b s e n c e  of  a n y  r e c o r d  ev idence  

i n d i c a t i n g  t h a t  any  p r o d u c t s  m a n u f a c t u r e d  b y  D e f e n d a n t  w e r e  

u s e d  o r  consumed w i t h i n  t h e  s t a t e  a t  o r  a b o u t  t h e  t i m e  of t h e  

i n j u r y .  A l l  o f  t h e s e  a r e  e l e m e n t s  which  P e t i t i o n e r  h a s  t h e  

d u t y  t o  s u p p o r t  b e f o r e  j u r i s d i c t i o n  w i l l  a t t a c h .  

I t  i s  a x i o m a t i c  t h a t ,  when a  p l a i n t i f f  s e e k s  t o  o b t a i n  

j u r i s d i c t i o n  over  a  non- res iden t  d e f e n d a n t  b a s e d  upon t h e  l o n g -  

arm s t a t u t e s ,  t h e  p l a i n t i f f  h a s  n o t  o n l y  t h e  burden of i n i t i a l  



a l l e g a t i o n ,  bu t  a l s o  t h e  u l t i m a t e  burden of proving t h e  e x i s t e n c e  

of jur isdic t ion once t h e  defendant has submitted evidence c o n t e s t i n g  

t h e  ba re  a l l e g a t i o n s  of t h e  complaint .  & w m s L B ~ a n k  Min- L 

I n s .  Co, N.A. v. Arne I -  S o . 2 d  -, 11 FLW 

1957 ( F l a .  4 t h  DCA 1 9 8 6 ) ;  v .  Jack Maxton Cm-., 

484 So.2d 43 ( F l a .  1st DCA 1 9 8 6 ) ;  S e v d e m  

V. Al-, 468 S0.2d 286 (F l a .  2nd DCA) mi- U. N. u r  

476 So.2d 672 (1985) .  T h i s  P e t i t i o n e r  h a s  f a i l e d  t o  do. 

Even i f  one  were  t o  a c c e p t  P e t i t i o n e r ' s  novel  t heo ry  wi th  

r e s p e c t  t o  " f i n a n c i a l  i n j u r y , "  t h e  u n r e b u t t e d  e v i d e n c e  i n  t h e  

record i n d i c a t e s  t h a t  t h i s  Respondent was engaged in no s o l i c i t a t i o n  

o r  s e r v i c e  a c t i v i t i e s  w i t h i n  t h e  s t a t e  a t  any t i m e  m a t e r i a l  

t o  t h i s  c a u s e  o f  a c t i o n .  The u n r e b u t t e d  r e c o r d  e v i d e n c e  i n  

@ the  case a l s o  i n d i c a t e s  no use  o r  consumption of t h i s  Respondent 's  

p r o d u c t s  w i t h i n  t h e  s t a t e  a t  any  t i m e  m a t e r i a l  t o  t h i s  c a u s e  

of a c t i o n .  E i t h e r  of  t h e s e  o m i s s i o n s  i n  t h e  r e c o r d  a r e  f a t a l  

t o  P e t i t i o n e r ' s  a s s e r t i o n  of j u r i s d i c t i o n .  

P e t i t i o n e r  h a s  a d v a n c e d  no f a c t s  o r  c i r c u m s t a n c e  which 

would reasonably  s u p p o r t  j u r i s d i c t i o n  under  s u b s e c t  i o n  (1) ( f  ) 

of  t h e  s t a t u t e .  I n s t e a d ,  P e t i t i o n e r  h a s  advanced a  t heo ry  of 

j u r i s d i c t i o n  p rev ious ly  unrecognized and based  upon " f i n a n c i a l  

i n j u r y . "  I n  e s s e n c e ,  t h i s  t h e o r y  would a l l o w  t h e  i m p o s i t i o n  

of ju r i sd ic t ion  by any forum s t a t e  s o  long a s  one of i t s  r e s i d e n t s  

had s u f f e r e d  p e c u n i a r y  l o s s ,  r e g a r d l e s s  of t h e  sou rce  of t h a t  

l o s s  and r e g a r d l e s s  of  t h e  a c t u a l  damages g i v i n g  r i s e  t o  t h e  

l o s s .  Once app l i ed ,  t h i s  t heo ry  would be t h e  end of any jurisdic-  



t i o n a l  l a w  a s  we now know it and would h a v e  no r e l a t i o n s h i p  

whatsoever  t o  a n y  r e q u i r e m e n t s  o f  d u e  p r o c e s s  o r  a n y  r e s t r i c -  

t i o n s  u p o n  t h e  s o v e r e i g n  j u r i s d i c t i o n  o f  t h e  s e v e r a l  s t a t e s  

set  f o r t h  i n  o u r  C o n s t i t u t i o n .  

11. THE DISTRICT COURT OF APPEAL CORRECTLY FOUND INSUFFICIENT 
EVIDENCE REFLECTING BREACH OF A CONTRACT I N  F L O R I D A  BY 
V I R T U E  OF RESPONDENT'S FAILURE TO PERFORM SOME ACT REQUIRED 
BY THE CONTRACT TO BE PERFORMED W I T H I N  THE STATE SO AS 
TO SATISFY THE REQUIREMENTS OF FLORIDA STATUTES , 848.193 
(1) ( g )  ( 1 9 8 1 ) .  EVEN I F  T H E  R E C O R D  REFLECTS THE FACIAL 
APPLICABILITY OF THIS STATUTE , THERE ARE INSUFFICIENT M I N I M A L  
CONTACTS OF RESPONDENT WITH THE STATE OF FLORIDA TO SUPPORT 
THE EXERCISE OF PERSONAL JURISDICTION AND SATISFY THE 
REQUIREMENTS OF DUE PROCESS. 

P e t i t i o n e r  a s s e r t s  a c a u s e  o f  a c t i o n  f o r  which  t h e r e  is 

j u r i s d i c t i o n  i n  t h e  c o u r t s  of F l o r i d a  based upon F l o r i d a  S t a t u t e s ,  

848.193 (1) ( g )  ( 1 9 8 1 ) .  By t h e  terms o f  t h i s  s t a t u t e ,  P e t i t i o n e r  

must a l l e g e  and show a c a u s e  o f  a c t i o n  a r i s i n g  f rom t h e  b r e a c h  

of a c o n t r a c t  i n  F l o r i d a  by t h e  f a i l u r e  of  a non-resident defendant 

t o  perform a c t s  r e q u i r e d  by t h e  c o n t r a c t  t o  b e  p e r f o r m e d  w i t h i n  

t h e  s t a t e .  I n  t h i s  r e g a r d ,  P e t i t i o n e r  a l l e g e s  t h e  e x i s t e n c e  

o f  a c o n t r a c t  f o r  which  no e v i d e n c e  is shown. I t  s h o u l d  b e  

no ted  t h a t ,  w i t h  r e s p e c t  t o  a l l  terms of  t h i s  c o n t r a c t ,  no r e c o r d  

e v i d e n c e  h a s  been advanced by P e t  it i o n e r  . However,  P e t  it i o n e r  

a l l e g e s  t h a t  o n e  o f  t h e  terms o f  t h i s  e p h e m e r a l  c o n t r a c t  was 

t h e  de l ive ry  of c e r t a i n  s w i t c h e s  a t  P e t i t i o n e r ' s  p l a c e  of  b u s i n e s s  

i n  Longwood, F l o r i d a .  I t  is n o t  h e r e  d i s p u t e d  t h a t  Respondent 

a g r e e d  t o  s h i p  c e r t a i n  o f  i t s  s w i t c h e s  t o  P e t i t i o n e r ' s  p l a c e  

a of  b u s i n e s s  i n  F l o r i d a .  However, no f u r t h e r  terms of any agreement 



• between t h e  p a r t i e s  h a s  been  se t  f o r t h .  

I n  t h a t  r e g a r d ,  P e t i t i o n e r  produced b e f o r e  t h e  t r i a l  c o u r t  

certain invo ices ,  as e v i d e n c e  of t h e  agreement  o r  c o n t r a c t  between 

t h e  p a r t i e s .  Those  i n v o i c e s  r e f l e c t  t h e  term, "F.O.B. Mans f i e ld ,  

Ohio." 

S u c h  a term, w h e t h e r  it is  c h a r a c t e r i z e d  as  " b o i l e r p l a t e "  

o r  merely a "shipping" term, c l e a r l y  e s t a b l i s h e s  t h a t  r e s p o n s i b i l i t y  

f o r  t h e  g o o d s  i n  q u e s t i o n  s h i f t e d  f r o m  t h e  se l l e r  t o  t h e  buyer  

a t  Mansfield, Ohio. Th i s  was n o t  mere ly  a s h i f t i n g  of  t h e  u l t i m a t e  

f i n a n c i a l  r e s p o n s i b i l i t y  f o r  a n y  l o s s  o r  damage t o  t h e  g o o d s  

b u t  was an  a c t u a l  t r a n s f e r  o f  e q u i t a b l e  a n d  l e g a l  t i t l e  t o  t h e  

g o o d s  f r o m  t h e  b u y e r  t o  t h e  se l l e r  a t  Mans f i e ld ,  Ohio. P e s W  

v.  R u g - ,  367 So.2d 1 0 9 6  ( F l a .  3 r d  DCA 1 9 7 9 ) ;  &u&mm • v .  N e u e w  Korb-dustrie F.K.. K . - A ,  109  So.2d 612 

( F l a .  3 r d  DCA 1 9 5 9 ) .  

W i t h o u t  f u r t h e r  a r g u m e n t ,  it s h o u l d  b e  n o t e d  t h a t  i n  t h e  

a b s e n c e  of  t h e  F.O.B. term, t h e r e  i s  no o t h e r  c o n t r a c t u a l  term 

a d v a n c e d  b y  P e t i t i o n e r  w h i c h  wou ld  e v i d e n c e  t h e  a g r e e m e n t  o f  

t h e  p a r t i e s .  I n  o t h e r  w o r d s ,  t h e r e  is n o  e v i d e n c e  i n d i c a t i n g  

a n y  a g r e e m e n t  o f  t h e  p a r t i e s  w h i c h  is  c o n t r a r y  t o  t h e  e v i d e n c e  

i n d i c a t i n g  a d e l i v e r y  t o  P e t i t i o n e r  a n d  a t r a n s f e r  o f  t i t l e  

t o  P e t i t i o n e r  a t  Mans f i e ld ,  Ohio. 

S i g n i f i c a n t l y ,  no  o t h e r  terms o f  t h e  c o n t r a c t  are  se t  f o r t h  

i n  t h e  r e c o r d  e v i d e n c e .  Behind a l l  o f  t h e  v e r b i a g e  and argument ,  

it a p p e a r s  t h a t  t h e  o n l y  r e c o r d  e v i d e n c e  i n  t h i s  case i n d i c a t e s  

t h a t  t h e r e  was a s i m p l e  o r d e r  i n i t i a t e d  by  P e t i t i o n e r  f o r  c e r t a i n  



• swi tches  and a  shipment by Respondent of those switches t o  Pe t i t ioner  

f o r  a  p r ice  agreed upon by t h e  p a r t i e s .  Any f u r t h e r  i n t e r p r e t a t i o n  

o f  t h e  " c o n t r a c t , "  agreement  o r  u n d e r s t a n d i n g  of t h e  p a r t i e s  

is wholly unsupported by t h e  record.  

On t h i s  t h i n  record ,  P e t i t i o n e r  a t t empt s  t o  e s t a b l i s h  j u r i s -  

d i c t i o n  by s imp ly  a l l e g i n g ,  a g a i n s t  t h e  r e c o r d  e v i d e n c e ,  t h a t  

a  m a t e r i a l  t e r m  of  a  c o n t r a c t  between t h e s e  p a r t i e s  r e q u i r e d  

d e l i v e r y  o f  c e r t a i n  s w i t c h e s  i n  Longwood, F l o r i d a  a n d  t h a t ,  

upon t h i s  d e l i v e r y ,  a  b r e a c h  of t h e  c o n t r a c t  occu r red  because 

t h e  s w i t c h e s  d e l i v e r e d  d i d  n o t  conform t o  t h e  s p e c i f i c a t i o n s  

c o n t a i n e d  i n  t h a t  c o n t r a c t  between t h e  p a r t i e s .  I f  t h i s  c o u r t  

is hav ing  d i f f i c u l t y  e s t a b l i s h i n g  gny t e r m s  of  t h e  c o n t r a c t ,  

i n c l u d i n g  any t e r m s  p e r t a i n i n g  t o  c o n t r a c t  s p e c i f i c a t i o n s  and 

d e l i v e r y ,  t h i s  i s  u n d e r s t a n d a b l e .  No such  c o n t r a c t  t e r m s  a r e  

shown i n  t h e  record.  The record simply shows an o rde r  f o r  goods 

and t h e  shipment of t h o s e  goods under c e r t a i n  commercial terms.  

P e t i t i o n e r  r e l i e s  heav i ly  upon t h e  c a s e  of 

v .  U, 4 4 4  So.2d 529 ( F l a .  1st DCA 1 9 8 4 ) .  Even a  c u r s o r y  

examination of t h a t  c a s e  r e v e a l s  t h a t  t h e  c o u r t  he ld  t h a t  F l o r i d a  

j u r i s d i c t i o n  would a t t a c h  upon a  f i n d i n g  t h a t  t h e  d e f e n d a n t  

had s u b s t a n t i a l  and cont inu ing  c o n t a c t s  wi th  t h e  S t a t e  of F l o r i d a  

and t h a t  t h e r e  was connexi ty  between t h e  cause  of a c t i o n  a l l e g e d  

and t h e  c o n t r a c t  breached wi th in  t he  s t a t e .  That case is inapposite 

t o  t h e  i n s t a n t  c a s e .  I t  i s  u n r e b u t t e d  i n  t h e  r e c o r d  i n  t h e  

i n s t a n t  c a s e  t h a t  Respondent  h a s  no s i g n i f i c a n t  c o n t a c t s  wi th  

t h e  S t a t e  of F l o r i d a  a r i s i n g  ou t  of i ts s a l e s  o r  s o l i c i t a t i o n  



a a c t i v i t i e s  o r  a r i s i n g  o u t  o f  a n y  p h y s i c a l  p r e s e n c e  w i t h i n  t h e  

s t a t e .  I n  f a c t ,  it is abundan t ly  c l e a r  t h a t  P e t i t i o n e r  a s s e r t s  

j u r i s d i c t i o n  b a s e d  upon t h e  s i n g l e  i s o l a t e d  t r a n s a c t i o n  which 

is t h e  c o n t r a c t  a l l e g e d  t o  be  t h e  c a u s e  o f  a c t i o n  i n  t h i s  c a s e .  

I n  t h i s  r e g a r d ,  Respondent s u b m i t s  t h a t  even t h i s  i s o l a t e d  t r a n s -  

a c t i o n  d o e s  n o t  f u l f i l l  t h e  r e q u i r e m e n t s  of  t h e  c l e a r  l a n g u a g e  

o f  s u b s e c t i o n  (1) ( g )  i n  t h a t  t h e r e  is no r e c o r d  showing of t h e  

breach of a  con t rac tua l  t e r m  by Respondent r e q u i r e d  t o  be  performed 

i n  t h e  S t a t e  of F l o r i d a ,  a s  is more f u l l y  set  f o r t h  above. 

However, more t o  t h e  p o i n t ,  e v e n  i f  t h e  a c t s  o r  o m i s s i o n s  

of t h i s  Respondent can be s a i d  t o  f u l f i l l  t h e  t e r m s  of t h e  s t a t u t e ,  

t h e r e  is no showing t h a t  t h i s  Respondent has  those  minimum c o n t a c t s  

w i t h  t h e  S t a t e  o f  F l o r i d a  which  would  a l l o w  t h e  e x e r c i s e  o f  

j u r i s d i c t i o n  o v e r  t h i s  R e s p o n d e n t  a n d  would c o m p o r t  w i t h  t h e  

d u e  p r o c e s s  r e q u i r e m e n t s  o f  t h e  F o u r t e e n t h  Amendment o f  t h e  

Uni ted  S t a t e s  C o n s t i t u t i o n .  

I t  h a s  r e p e a t e d l y  been h e l d  t h a t ,  

" E v e n  w h e r e  t h e r e  i s  f a c i a l  j u r i s d i c t i o n  
u n d e r  t h e  F l o r i d a  l o n g - a r m  s t a t u t e ,  t h e  
p a r t y  o v e r  which  j u r i s d i c t i o n  is a s s e r t e d  
must  h a v e  had s u f f i c i e n t  minimum c o n t a c t s  
w i t h  F l o r i d a  t o  s a t i s f y  due  p r o c e s s  r e q u i r e -  
m e n t s . "  B e b o z o  v .  p a s h i a s t o n  P o s t  L, 
515 F.2d 1 2 0 8  ( 5 t h  C i r .  1 9 7 5 ) ;  Jack  Pick& 
-2, ILV. Y a r b r o u d ,  3 5 2  S o . 2 d  1 3 0  
( F l a .  1st DCA 1977) .  

Jlakewood P i g e  o f  T e x a s . . I p c .  v .  Rub&, 379 So.2d 475 ( F l a .  2nd 

DCA 1 9 7 9 ) ;  w. dg-, 105  S.Ct. 2181, 85  L.Ed. 2d 540 ( 1 9 8 5 ) .  

Under a n y  c i r c u m s t a n c e s ,  it is  r e q u i r e d  t h a t  t h e  non- res iden t  

d e f e n d a n t  have  minimum c o n t a c t s  w i t h  t h e  f o r u m  s t a t e  s u c h  t h a t  



t h e  m a i n t e n a n c e  o f  a  s u i t  a g a i n s t  t h e  n o n - r e s i d e n t  d o e s  n o t  

o f f e n d  t r a d i t i o n a l  n o t i o n s  of f a i r  p l a y  and s u b s t a n t i a l  j u s t  i ce .  

Int-_Sba&v. -, 326 U.S. 310, 66 S.Ct. 154, 

90 L.Ed. 95 (1945) .  

Thus, r e g a r d l e s s  of t h e  terms of t h e  p a r t i c u l a r  s t a t e  s t a t u t e ,  

a n  u n d e r l y i n g  d e t e r m i n a t i o n  must  b e  made a s  t o  w h e t h e r  a  non- 

r e s i d e n t  d e f e n d a n t  h a s  t h o s e  s u f f i c i e n t  minimum c o n t a c t s .  The 

mere compl iance  w i t h  a  long-a rm s t a t u t e  is  i n s u f f i c i e n t .  Not 

o n l y  t h e  a p p l i c a b i l i t y  o f  t h e  s t a t u t e ,  b u t  t h e  a p p l i c a b i l i t y  

o f  t h e  d u e  p r o c e s s  r e q u i r e m e n t s  o f  t h e  C o n s t i t u t i o n  m u s t  b e  

c o n s i d e r e d .  T h e r e f o r e ,  it has  been h e l d ,  

"Thus ,  u n d e r  a  g i v e n  f a c t u a l  s i t u a t i o n ,  even 
t h o u g h  a  n o n r e s i d e n t  may a p p e a r  t o  f a l l  
w i t h i n  t h e  w o r d i n g  o f  a  long-a rm s t a t u t e ,  
a  p l a i n t i f f  may n o t  c o n s t i t u t i o n a l l y  a p p l y  
t h e  s t a t u t e  t o  o b t a i n  j u r i s d i c t i o n  i n  t h e  
a b s e n c e  o f  t h e  r e q u i s i t e  minimum c o n t a c t s  
w i t h  t h e  forum s t a t e . "  &~JQ --EK&W&S-Y. 
U C a s L e ,  360 S o . 2 d  1 3 2 8  ( F l a .  1st 
DCA 1978) ; &ck Pickard Dodae. Inc. v, Yarbrou*, 
352 So.2d 130 ( F l a .  1st DCA 1977) .  

DCA 1979) .  

S t a t e d  i n  o t h e r  terms, e v e n  when t h e  a c t s  of a  g i v e n  non- 

r e s i d e n t  d e f e n d a n t  seem t o  c o m p o r t  w i t h  t h e  r e q u i r e m e n t s  o f  

a  s t a t e ' s  l o n g - a r m  s t a t u t e ,  o n e  must  s t i l l  c o n s i d e r  w h e t h e r  

t h e  n o n - r e s i d e n t  d e f e n d a n t  h a s  s u f f i c i e n t  minimum c o n t a c t s  w i t h  

t h e  s t a t e  t o  j u s t i f y  t h e  e x e r c i s e  o f  p e r s o n a l  j u r i s d i c t i o n .  

I t  h a s  been r e p e a t e d l y  h e l d  t h a t  t h e  mere e x i s t e n c e  of a  c o n t r a c t  

b e t w e e n  t h e  f o r e i g n  d e f e n d a n t  a n d  a  r e s i d e n t  p l a i n t i f f  is, of  

• i t s e l f ,  i n s u f f i c i e n t  t o  e s t a b l i s h  such j u r i s d i c t i o n .  I n  a d d i t i o n  



t o  t h e  a p p l i c a b i l i t y  o f  t h e  p a r t i c u l a r  s t a t u t e ,  it h a s  b e e n  

held t h a t  t h e  non- res iden t  d e f e n d a n t  must have such a  r e l a t i o n s h i p  

w i t h  t h e  f o r u m  s t a t e  t h a t  it i n d i c a t e s  t h a t  t h e  n o n - r e s i d e n t  

d e f e n d a n t  h a s  p u r p o s e f u l l y  a v a i l e d  i t s e l f  o f  t h e  p r i v i l e g e  of  

c o n d u c t i n g  a c t i v i t i e s  w i t h i n  t h e  s t a t e  and invoking t h e  b e n e f i t s  

and p r o t e c t i o n s  of i ts laws.  

However, t h e  mere e x i s t e n c e  of a  c o n t r a c t  between a  f o r e i g n  

corporat ion and a  r e s i d e n t  p l a i n t i f f  is n o t ,  of i t s e l f ,  s u f f i c i e n t  

t o  e s t a b l i s h  t h e  n e c e s s a r y  minimum c o n t a c t s .  The Eleventh C i r c u i t  

h a s  s t a t e d ,  

"Nor d o e s  t h e  e x i s t e n c e  of a  c o n t r a c t  between 
t h e  f o r e i g n  d e f e n d a n t  a n d  a  r e s i d e n t  o f  
t h e  f o r u m  s t a t e  a u t o m a t i c a l l y  a m o u n t  t o  
'purposeful ava i lmen t  . " [ C i t a t i o n s  omi t t ed .  I 

S e a  T , i f t .  U c .  v .  R e u o r a  C o u c e n s e  D- I 

792 F.2d 989 ( 1 1 t h  C i r .  1 9 8 6 ) .  I t  s h o u l d  b e  n o t e d  t h a t  t h i s  

c a s e  concerned i t s e l f  w i t h  t h e  a p p l i c a t i o n  of t h e  F l o r i d a  long-arm 

s t a t u t e s .  

T h u s ,  it i s  R e s p o n d e n t  I s  c o n t e n t i o n  w i t h  r e g a r d  t o  t h i s  

p o i n t  t h a t  t h e  r e c o r d  ev idence  is i n s u f f i c i e n t  t o  f i t  R e s p o n d e n t  

under  t h e  c l e a r  language of t h e  F lo r ida  long-arm s t a t u t e ,  subsect ion 

(1) ( g )  . There  is  s imply  i n s u f f i c i e n t  r e c o r d  e v i d e n c e  t o  i n d i c a t e  

e i t h e r  t h e  e x i s t e n c e  of a  c o n t r a c t  o r  t h e  terms of t h a t  c o n t r a c t  

i n  such a  way a s  would i n d i c a t e  w i t h  any c e r t a i n t y  t h a t  Respondent 

h a d  b r e a c h e d  t h e  term o f  a  c o n t r a c t  r e q u i r e d  t o  b e  p e r f o r m e d  

w i t h i n  t h e  S t a t e  of F l o r i d a .  

H o w e v e r ,  beyond t h i s  p o i n t ,  it is R e s p o n d e n t ' s  p o s i t i o n  

t h a t  even i f  t h e  s t a t u t e  applied on i ts  f a c e ,  t h e r e  a r e  i n s u f f i c i e n t  

16 



• minimum c o n t a c t s  o f  t h i s  R e s p o n d e n t  w i t h  t h e  fo rum s t a t e  upon 

which t o  base j u r i s d i c t i o n  which would s a t i s f y  due p r o c e s s  r e q u i r e -  

ments. 

E f f e c t i v e l y ,  P e t i t i o n e r  h a s  a l l e g e d  and, t o  some v e r y  s m a l l  

e x t e n t  shown, a  c o n t r a c t  o r  agreement  o f  l a r g e l y  u n s t a t e d  t e r m s  

b e t w e e n  t h i s  R e s p o n d e n t  and  i t s e l f .  Whether  s u c h  a  s i n g l e ,  

i s o l a t e d  o c c u r r e n c e  s h o u l d  b e  s u f f i c i e n t  f o r  t h e  a t t a c h m e n t  

o f  j u r i s d i c t i o n  is n o t  o n l y  a  m a t t e r  o f  s t a t e  l a w ,  b u t  a l s o  

a  m a t t e r  of  f e d e r a l  c o n s t i t u t i o n a l  law. U l t i m a t e l y ,  t h e  q u e s t i o n  

is whether  a  s i n g l e ,  i s o l a t e d  t r a n s a c t i o n ,  even i f  it is construed 

t o  b e  a  c o n t r a c t  and t h e r e  is c o n s i d e r e d  t o  b e  a  b r e a c h  o f  t h a t  

c o n t r a c t ,  is s u f f i c i e n t  f o r  t h e  e x e r c i s e  of  s t a t e  j u r i s d i c t i o n .  

I n  i t s  most  r e c e n t  c o n s i d e r a t i o n  of  long-arm j u r i s d i c t i o n  • i n  c o n n e c t i o n  w i t h  c o n t r a c t  c a s e s ,  t h e  U n i t e d  S t a t e s  Supreme  

Cour t  r e c e n t l y  s t a t e d ,  

" I f  t h e  q u e s t i o n  is w h e t h e r  a n  i n d i v i d u a l ' s  
c o n t r a c t  w i t h  a n  o u t - o f - s t a t e  p a r t y  alanle 
can a u t o m a t i c a l l y  e s t a b l i s h  s u f f i c i e n t  minimum 
c o n t a c t s  i n  t h e  o t h e r  p a r t i e s '  home fo rum,  
w e  b e l i e v e  t h e  a n s w e r  c l e a r l y  i s  t h a t  it 
c a n n o t .  The  C o u r t  l o n g  a g o  r e j e c t e d  t h e  
n o t  i o n  t h a t  p e r s o n a l  j u r i s d i c t i o n  m i g h t  
t u r n  on ' m e c h a n i c a l '  tests ,  o r  on ' c o n c e p -  
t u a l i s t i c . . .  t h e o r i e s  of t h e  p lace  of cont rac t ing  
o r  of  per formance . ' "  [Emphasis i n  o r i g i n a l .  I 
[ C i t a t i o n s  omi t t ed .  I 

Bwrsar_Eins_-~:auon v. RudZgJdiCZ., 471 U.S. -, 105 S.Ct. 2174, 

85  L.Ed. 2d 528 (1985) .  The s t a t e  of t h e  r e c o r d  i n  t h e  i n s t a n t  

c a s e  a t  t h e  v e r y  l e a s t  shows a f f i r m a t i v e  p r o o f  by R e s p o n d e n t  

t h a t  R e s p o n d e n t  h a s  no s i g n i f i c a n t ,  c o n t i n u i n g ,  s u b s t a n t i a l  

a c o n t a c t s  w i t h  t h e  S t a t e  o f  F l o r i d a .  T h i s  is u n r e b u t t e d  i n  t h e  



r e c o r d  by any a f f i d a v i t  o r  p roo f  advanced  by P e t i t i o n e r .  I n  

f a c t ,  t h e  o n l y  c o n t a c t  advanced  by P e t i t i o n e r  i n  s u p p o r t  o f  

j u r i s d i c t i o n  i n  t h i s  c a s e  is  t h e  t r a n s a c t i o n  which is t h e  s u b j e c t  

of t h i s  cause  of ac t ion .  

I n  c i rcumstances  such a s  t h e s e ,  it is a p p r o p r i a t e  t o  c l o s e l y  

s c r u t i n i z e  t h e  t r a n s a c t i o n  w i t h  r e s p e c t  t o  t h e  a p p l i c a b i l i t y  

o f  t h e  F l o r i d a  long-arm s t a t u t e  t o  s u c h  a  t r a n s a c t i o n .  Even 

more impor tan t ly ,  it is n e c e s s a r y  t o  r e t r e a t  from t h e  s p e c i f i c  

t e r m s  o f  t h e  s t a t u t e  i t s e l f  and t o  look a t  t h e  t o t a l i t y  of t h e  

circumstances t o  determine whether t h e r e  a r e  t h o s e  minimum c o n t a c t s  

w i t h  t h e  forum s t a t e  which comport wi th  due p roces s  requirements  

and a l low t h e  e x e r c i s e  of  j u r i s d i c t i o n  i n  a c c o r d a n c e  w i t h  t h e  

d i c t a t e s  of & & g m  l-ShQe,supra. 

Not o n l y  i s  t h e r e  s i l e n c e  i n  t h e  r e c o r d  i n  t h e  i n s t a n t  

c a s e  wi th  r e spec t  t o  t h e s e  minimum c o n t a c t s ,  it is a f f i r m a t i v e l y  

shown i n  t h e  r e c o r d  t h a t  no such  minimum c o n t a c t s  e x i s t  on t h e  

p a r t  of t h i s  Respondent wi th  t h e  S t a t e  of F lo r ida .  Consequently, 

on t h i s  g round  a l o n e ,  t h e  t r i a l  c o u r t ' s  o r d e r  d i smis s ing  t h i s  

c a u s e  o f  a c t i o n  f o r  l a c k  of p e r s o n a l  j u r i s d i c t i o n  s h o u l d  b e  

aff i rmed.  



Under  F l o r i d a  S t a t u t e s ,  548.193 (1) ( f )  , it i s  a b u n d a n t l y  

c l e a r  i n  t h i s  r e c o r d  t h a t  no c a u s e  of a c t i o n  h a s  a r i s e n  f rom 

a n y  a c t  o r  o m i s s i o n  on t h e  p a r t  of t h i s  Respondent  which h a s  

caused i n j u r y  t o  persons  o r  p r o p e r t y  w i th in  t h e  S t a t e  of F l o r i d a .  

Even i f  t h i s  were  t h e  c a s e ,  unde r  t h e  t e r m s  of t h e  s t a t u t e ,  

i t  is a f f i r m a t i v e l y  shown t h a t  Respondent  was n o t  engaged i n  

s o l i c i t a t i o n  o r  s e r v i c e  a c t i v i t i e s  w i t h i n  t h e  s t a t e  a t  t h e  t ime,  

o r  t h a t  Respondent's manufactured goods were being used o r  consumed 

wi th in  t h e  s t a t e  a t  t h e  t ime.  On any of these grounds, ju r i sd ic t ion  

under t h e  above c i t e d  s t a t u t e  should be denied.  

I n  a d d i t i o n ,  it i s  a l s o  c l e a r  f rom t h e  p r e s e n t  s t a t e  of 

t he  record, t h a t  t h e r e  is no support  f o r  a  f i n d i n g  of j u r i s d i c t i o n  

u n d e r  F l o r i d a  S t a t u t e s ,  548 .193(1 )  ( g ) .  T h i s  s e c t i o n  of t h e  

s t a t u t e  would r e q u i r e  t h e  b r e a c h  of  a  c o n t r a c t  i n  t h i s  s t a t e  

by R e s p o n d e n t ' s  f a i l u r e  t o  perform a c t s  r equ i r ed  by t h e  c o n t r a c t  

t o  be performed w i t h i n  t h e  s t a t e .  I n  t h i s  r e g a r d ,  P e t i t i o n e r  

advances  a  s t r a i n e d  t h e o r y  of b r e a c h  based  upon a  d e l i v e r y  of 

goods requi red  t o  be made i n  F l o r i d a ,  which d e l i v e r y  i s  a l l e g e d  

t o  b e  non-conforming.  More a c c u r a t e l y ,  t h e  r e c o r d  shows t h e  

l a c k  of any  c l e a r l y  e s t a b l i s h e d  c o n t r a c t  t e r m s .  While it i s  

q u i t e  c l e a r  t h a t  t h e  p a r t i e s  agreed t h a t  c e r t a i n  swi tches  would 

be t r a n s f e r r e d  f rom t h e  ~ e s p o n d e n t / s e l l e r  t o  P e t  i t  i o n e r / b u y e r  

and ,  of  c o u r s e ,  t h a t  P e t  it i o n e r  would u l t i m a t e l y  r e c e i v e  t h e s e  

s w i t c h e s  i n  F l o r i d a ,  t h e  r e c o r d  p r o v i d e s  no i n f o r m a t i o n  w i t h  

r e s p e c t  t o  any  b i n d i n g  c o n t r a c t  a g r e e m e n t s  a s  t o  t h e  t r a n s f e r  
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- 
e of  t i t l e  o r  owner sh ip  of t h e s e  s w i t c h e s  o r  a s  t o  t h e  s i t u s  of 

d e l i v e r y  of t h e  swi tches  under  t h e  t e r m s  of t h e  c o n t r a c t .  The 

on ly  w r i t t e n  evidence of t h e  agreement of t h e  p a r t i e s  is contained 

i n  the  invoices provided t o  the  t r i a l  c o u r t  by P e t i t i o n e r  i n d i c a t i n g  

t h a t  shipment of t h e  swi tches  by Respondent was "F.O.B. Mansfield, 

Ohio." To t h e  e x t e n t  t h a t  t h i s  i s  t h e  o n l y  r e c o r d  e v i d e n c e  

of t h e  agreement of t h e  p a r t i e s ,  it should be considered c o n t r o l -  

l i n g .  

However, a s  t h e  U n i t e d  S t a t e s  Supreme Cour t  i n d i c a t e d  i n  

v, u. , d e t e r m i n a t i o n s  of  j u r i s d i c t i o n  s h o u l d  n o t  

b e  made upon s u c h  mechan ica l  and t e c h n i c a l  g r o u n d s .  Even i f  

t h e  f a c i a l  t e r m s  of  t h e  s t a t u t e  i n  t h i s  r e g a r d  a p p e a r  t o  b e  

met, a  f u r t h e r  de te rmina t ion  must be made a s  t o  whether Respondent 
,T 

e has  s u f f i c i e n t  minimum c o n t a c t s  wi th  t h e  forum s t a t e  t o  j u s t i f y  

t h e  imposi t ion of j u r i s d i c t i o n  i n  accordance wi th  a l l  due p roces s  

r e q u i r e m e n t s .  Numerous c o u r t s ,  i n c l u d i n g  t h e  U n i t e d  S t a t e s  

Supreme C o u r t ,  have  h e l d  t h a t  a  s i n g l e  i s o l a t e d  t r a n s a c t i o n ,  

even a  c o n t r a c t  between a  non-res ident  defendant  and t h e  r e s i d e n t  

p l a i n t  i f f ,  i s  i n s u f f i c i e n t  t o  c o n f e r  j u r i s d i c t i o n  upon t h e  

p l a i n t i f f ' s  s t a t e  of  r e s i d e n c e .  C o u r t s  have  a l s o  f r e q u e n t l y  

h e l d  o v e r  t h e  y e a r s  t h a t  a n a l y s e s  o f  c o n t r a c t  t o  determine t h e  

t e c h n i c a l  s i t u s  of f o r m a t i o n  of  t h e  c o n t r a c t  o r  t h e  s i t u s  o f  

b r e a c h  a r e  n e i t h e r  c o n s t r u c t i v e  n o r  c o n t r o l l i n g .  See  

Kinn, supra.; IULaxuer &iU&-hxe M L l l s .  Inc, I 

239 F.2d 502 ( 4 t h  C i r .  1956).  

For  a l l  of  t h e  r e a s o n s  s t a t e d  above, t h e  e x e r c i s e  of long- 



a arm j u r i s d i c t i o n  by t h e  S t a t e  o f  F l o r i d a  i n  t h i s  case is inappro -  

p r i a t e .  The  same is  p r e s e n t l y  c l e a r  f r o m  t h e  r e c o r d  i n  t h i s  

case.  F o r  t h i s  r e a s o n ,  t h e  case s h o u l d  b e  d i s m i s s e d  f o r  l a c k  

o f  j u r i s d i c t i o n  without f u r t h e r  amendment and w i t h o u t  t h e  n e c e s s i t y  

o f  f u r t h e r  f i n d i n g s  o f  f a c t .  

RESPECTFULLY SUBMITTED, 

COKER, MYERS & SCHICKEL, P. A. 

/' P. 0. Box 1860 
1 0  Sou th  Newnan S t r e e t  
J a c k s o n v i l l e ,  F l o r i d a  32201 
(904)  356-6071 
A t t o r n e y s  f o r  Respondent .  
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