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PRELIMINARY STATEMENT - -- - - .- - - - - -- - - - . - - - - - 

P e t  it  i o n e r  was  A p p e l l e e  a n d  t h e  d e f e n d a n t .  and Respondent  

was t h e  A p p e l l a n t  and t h e  p r o s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  o f  

t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  i n  and  f o r  Pa lm Beach County ,  

F l o r i d a .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

a p p e a r  b e f o r e  t h i s  Honorab le  C o u r t  o f  Appeal .  

The f o l l o w i n g  symbols  w i l l  be used :  

"A" Appendix . 



STATEMENT OF THE CASE AND FACTS - - - -- - - - - - - - -- - - - -- -- -. - 

P e t i t i o n e r  was  c h a r g e d  by i n f o r m a t i o n  w i t h  a t t e m p t e d  f i r s t  

d e g r e e  murder .  P e t i t i o n e r  p l e d  g u i l t y  t o  t h e  a t t e m p t e d  m u r d e r  

c h a r g e .  T h e  s e n t e n c i n g  g u i d e 1  i n e s  recommended s e v e n  t o  t w e l v e  

y e a r s  i n  p r i s o n .  The t r i a l  c o u r t  d e p a r t e d  f r o m  t h e  g u i d e l i n e s  

and  s e n t e n c e d  P e t i t i o n e r  t o  364  d a y s  i n c a r c e r a t i o n  and t e n  y e a r s  

p r o b a t i o n  w i t h  t h e  s p e c i a l  c o n d i t i o n  t h a t  h e  a t t e n d  a  s u b s t a n c e  

a b u s e  p r o g r a m  i n  New York (Appendix 1 ) .  The t r i a l  c o u r t  a d o p t e d  

a n  a l t e r n a t i v e  s e n t e n c i n g  p r o g r a m  a s  h i s  w r i t t e n  r e a s o n s  f o r  

d e p a r t u r e  (Appendix  2 ) .  Respondent  a p p e a l e d  t h e  s e n t e n c e  t o  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appea l .  

I n  i t s  d e c i s i o n ,  t h e  F o u r t h  D i s t r i c t  n o t e d  t h a t  t h e  t r i a l  

c o u r t  had adop ted  t h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n  a n d  d e p a r t e d  

downward p u r s u a n t  t o  t h e  f o l l o w i n g  f a c t s :  

The  d e f e n d a n t  p l e d  g u i l t y  t o  t h e  a t t e m p t e d  
murder  o f  h i s  ex-wife .  H e  had consumed a  whole  
c a s e  o f  b e e r ,  a f t e r  w h i c h  h e  s t a b b e d  h e r .  A 
p s y c h o l o g i c a l  r e p o r t  c o n c l u d e d  t h a t  t h e  
d e f e n d a n t  h a d  a n  a l c o h o l i c  p e r s o n a l i t y  a n d  
c e r t a i n  d e s t r u c t i v e  b e h a v i o r a l  t r a i t s  common t o  
a l c o h o l i c s .  The  r e p o r t  a l s o  s a i d  t h a t  t h e  
d e f e n d a n t  was  " s e v e r e l y  w i t h d r a w n ,  u n d e r -  
s o c i a l i z e d ,  p a s s i v e ,  d e p e n d e n t ,  a n x i o u s  a n d  
d e p r e s s e d .  " Based on  h e r  o b s e r v a t i o n s ,  it was 
t h e  p s y c h i a t r i s t ' s  o p i n i o n  t h a t  t h e  d e f e n d a n t  
s u f f e r e d  a  " b r i e f  r e a c t i v e  p s y c h o s i s "  which l e d  
t o  t h e  s t a b b i n g  o f  h i s  e x - w i f e .  T h i s  r e p o r t ,  
c o u p l e d  w i t h  t h e  o p i n i o n  o f  t h e  D i r e c t o r  o f  
A d m i s s i o n s  f o r  t h e  C o m p r e h e n s i v e  A l c o h o l i c  
R e h a b i l i t a t i v e  p r o g r a m  i n  West Pa lm B e a c h ,  
r e s u l t e d  i n  t h e  d e f e n d a n t  a g r e e i n g  t o  g o  f o r  
t r e a t m e n t  i n  a  p r o g r a m  i n  N e w  Y o r k  w h e r e  h e  
would have  t h e  s u p p o r t  o f  h i s  f a m i l y  a n d  would  
be many miles away from h i s  ex-wife .  

(Appendix 1 ) . 



T h e  F o u r t h  D i s t r i c t  d e c i d e d  t h e s e  w e r e  n o t  c lear  and  c o n v i n c i n g  

r e a s o n s  f o r  d e p a r t u r e  and  r e v e r s e d  p e t  i t  i o n e r k  s e n t e n c e .  T h e  

F o u r t h  D i s t r i c t  a l s o  n o t e d  t h a t  t h e  a r g u m e n t  t h a t  P e t i t i o n e r  

" [ w l a s  too d r u n k  a t  t h e  t i m e  o f  t h e  a t t a c k  t o  know w h a t  h e  w a s  

d o i n g  ..." d i d  n o t  c o n s t i t u t e  a g o o d  a n d  s u f f i c i e n t  r e a s o n  f o r  

d e p a r t u r e .  The  F o u r t h  D i s t r i c t  s u b s e q u e n t l y  d e n i e d  P e t  i t  i o n e r '  s 

m o t  i o n  f o r  r e h e a r i n g  ( A p p e n d i x  3 ) .  P e t i t i o n e r  t h e r e a f t e r  f i l e d  

t h e  i n s t a n t  case i n  t h i s  C o u r t .  



SUMMARY OF THE ARGUMENT - - - -- - - - - -- - - 

By f i n d i n g  t h a t  a downward d e p a r t u r e  was n o t  j u s t i f i e d  w h e r e  

t h e r e  was c o m p e t e n t  e x p e r t  e v i d e n c e  t h a t  P e t i t i o n e r  s u f f e r e d  f r o m  

a " p s y c h o s i s "  a t  t h i s  t i m e  o f  t h e  o f f e n s e  a n d  w h e r e  t r e a t m e n t ,  

w i t h  t h e  s u p p o r t  o f  f a m i l y ,  w o u l d  b e  i m p o s e d ,  t h e  d i s t r i c t  

c o u r t ' s  d e c i s i o n  c o n f l i c t s  w i t h  S t a t e  v .  T w e l v e s ,  463  So .2d  493  

( F l a . 2 d  DCA 1 9 8 5 ) .  

By f i n d i n g  t h a t  a n  i m p a i r e d  m e n t a l  c a p a c i t y  r e s u l t i n g  f r o m  

t h e  a b u s e  o f  a l c o h o l  c o u l d  n o t  b e  c o n s i d e r e d  i n  m i t i g a t i n g  

P e t i t i o n e r ' s  s e n t e n c e ,  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  c o n f l i c t s  

w i t h  R o s s  v .  S t a t e ,  474 So.2d 1 1 7 0  ( F l a .  1 9 8 5 ) .  



ARGUMENT 

POINT INVOLVED - - - -- -- -- - 

THE DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL EXPRESSLY AND DIRECTLY CONFLICTS WITH A 
DECISION OF ANOTHER DISTRICT COURT OF APPEAL 
AND WITH A DECISION OF THIS COURT. 

P e t i t i o n e r  i n v o k e s  t h i s  C o u r t ' s  " c o n f  l i c t "  j u r i s d i c t i o n  

u n d e r  A r t i c l e  V,  § 3 ( b )  ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n  ( 1 9 8 0 )  a n d  

F1a.R.App.P.  -- 9 . 0 3 0 ( a )  ( 2 )  ( i v ) .  S a i d  r u l e  p r o v i d e s  t h a t  r e v i e w  may 

b e  s o u g h t  o f  " d e c i s i o n s  o f  d i s t r i c t  c o u r t s  o f  a p p e a l  t h a t :  ( i v )  

e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  o f  a n o t h e r  

d i s t r i c t  c o u r t  o f  a p p e a l  o r  o f  t h e  S u p r e m e  C o u r t  o n  t h e  same 

q u e s t i o n  o f  l a w . "  

C o n f l i c t  j u r i s d i c t i o n  is  p r o p e r l y  i n v o k e d  when a d i s t r i c t  

c o u r t  o f  appeal e i t h e r  (1)  a n n o u n c e s  a  r u l e  o f  l a w  w h i c h  c o n -  

f l i c t s  w i t h  a r u l e  p r e v i o u s l y  a n n o u n c e d  by  t h e  Supreme  C o u r t  or  

a n o t h e r  d i s t r i c t ,  o r  ( 2 )  a p p l i e s  a r u l e  o f  l a w  t o  p r o d u c e  a 

d i f f e r e n t  r e s u l t  i n  a case w h i c h  i n v o l v e s  s u b s t a n t i a l l y  t h e  same 

f a c t s  a s  a n o t h e r  case .  M a n c i n i  v .  S t a t e ,  3 1 2  S o . 2 d  7 3 2 ,  7 3 3  

( F l a .  1 9 7 5 ) .  

A t  b a r ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  s t a t e d :  

T h e  d e f e n d a n t  p l e d  g u i l t y  t o  t h e  a t t e m p t e d  
m u r d e r  o f  h i s  e x - w i f e .  H e  h a d  consumed a w h o l e  
case o f  b e e r ,  a f t e r  w h i c h  h e  s t a b b e d  h e r .  A 
p s y c h o l o g i c a l  r e p o r t  c o n c l u d e d  t h a t  t h e  
d e f e n d a n t  h a d  a n  a l c o h o l i c  p e r s o n a l i t y  a n d  
c e r t a i n  d e s t r u c t i v e  b e h a v i o r a l  t r a i t s  common t o  
a l c o h o l i c s .  T h e  r e p o r t  a l s o  s a i d  t h a t  t h e  
d e f e n d a n t  w a s  " s e v e r e l y  w i t h d r a w n ,  u n d e r -  
s o c i a l i z e d ,  p a s s i v e ,  d e p e n d e n t ,  a n x i o u s  a n d  
d e p r e s s e d . "  B a s e d  o n  h e r  o b s e r v a t i o n s ,  it was  
t h e  p s y c h i a t r i s t ' s  o p i n i o n  t h a t  t h e  d e f e n d a n t  
s u f f e r e d  a " b r i e f  r e a c t i v e  p s y c h o s i s "  w h i c h  l e d  
t o  t h e  s t a b b i n g  o f  h i s  e x - w i f e .  T h i s  r e p o r t ,  
c o u p l e d  w i t h  t h e  o p i n i o n  o f  t h e  D i r ec to r  o f  
A d m i s s i o n s  f o r  t h e  C o m p r e h e n s i v e  A l c o h o l i c  
R e h a b i l i t a t i v e  p r o g r a m  i n  West P a l m  B e a c h ,  
r e s u l t e d  i n  t h e  d e f e n d a n t  a g r e e i n g  t o  g o  f o r  



t r e a t m e n t  i n  a  p r o g r a m  i n  N e w  York  w h e r e  h e  
would h a v e  t h e  s u p p o r t  o f  h i s  f a m i l y  a n d  would  
b e  many miles away from h i s  ex-wife .  

(Appendix 1 ) .  

" P u r s u a n t  t o  t h e s e  f a c t s "  t h e  t r i a l  c o u r t  a d o p t e d  a n  a l t e r n a t i v e  

s e n t e n c i n g  p l a n  a n d  d e p a r t e d  downward f r o m  t h e  g u i d e l i n e  s en -  

t e n c e .  (Appendix 1 ) .  The d i s t r i c t  c o u r t  r e v e r s e d  t h e  d e p a r t u r e .  

I n  h o l d i n g  t h e s e  r e a s o n s  i n s u f f i c i e n t  t o  s u p p o r t  a  downward 

d e p a r t u r e  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  e x p r e s s l y  and  d i r e c t l y  

c o n £  l i c t s  w i t h  t h e  Second D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  i n  

S t a t e  v .  T w e l v e s ,  4 6 3  So .2d  4 9 3  ( F l a . 2 d  DCA 1 9 8 5 ) .  I n  Twelves  

t h e  S e c o n d  D i s t r i c t  h e l d  a  downward d e p a r t u r e  o f  t h e  s u s p e n s i o n  

o f  a l l  b u t  1 8  months o f  a  t e n  ( 1 0 )  y e a r  s e n t e n c e  t o  b e  j u s t i f i e d  

based  o n  t h e  f o l l o w i n g  r e a s o n i n g :  

Al though t h e  a p p e l l e e  deve loped  a  p o s t - m i l i t a r y  
r e c o r d  o f  c r i m i n a l i t y  r e s u l t i n g  i n  c o n v i c t i o n s  
and i m p r i s o n m e n t ,  t h e r e  was  c o m p e t e n t  e x p e r t  
e v i d e n c e  b e f o r e  t h e  t r i a l  c o u r t  t h a t  t h e  
a p p e l l e e  s u f f e r s  f r o m  P o s t - T r a u m a t i c  S t r e s s  
D i s o r d e r  wh ich  may be  remedied by t h e  PAR Drug 
a n d  t h e  Bay P i n e s  V i e t n a m  V e t e r a n s  O u t r e a c h  
p r o g r a m s .  M o r e o v e r ,  f r i e n d s ,  r e l a t i v e s  a n d  
employe r s  t e s t i f i e d  t h a t  t h e y  i n t e n d  t o  a s s i s t  
t h e  a p p e l l e e  i n  h i s  e f f o r t  t o  a c h i e v e  r e h a b i l i -  
t a t i o n .  Based  upon t h e  f o r e g o i n g ,  w e  a r e  
c o n v i n c e d  t h e  t r i a l  c o u r t  a c t e d  w i t h i n  i t s  
d i s c r e t i o n a r y  power.  

A c c o r d i n g l y ,  t h e  j u d g m e n t  and  s u s p e n d e d  
s e n t e n c e s  a r e  a f f i r m e d .  

C o n s e q u e n t l y ,  b o t h  -- T w e l v e s  a n d  t h e  i n s t a n t  c a s e  i n v o l v e  a  

downward d e p a r t u r e  where:  (1) t h e r e  was competen t  e x p e r t  e v i d e n c e  

t h a t  e a c h  d e f e n d a n t  s u f f e r e d  f r o m  a  " s t r e s s "  o r  " p s y c h o s i s "  a t  

t h e  t i m e  o f  t h e  c r i m e  f o r  w h i c h  h e  was  c o n v i c t e d ,  ( 2 )  e a c h  

d e f e n d a n t  wou ld  e n t e r  a  t r e a t m e n t  p r o g r a m  f o r  h i s  p a r t i c u l a r  



p r o b l e m ,  a n d  ( 3 )  w h i l e  undergoing  t r e a t m e n t  e a c h  d e f e n d a n t  would 

be  a s s i s t e d  by f a m i l y  and/or  f r i e n d s .  The f a c t s  o f  t h e  t w o  c a s e s  

r e g a r d i n g  t h e  t r i a l  c o u r t ' s  downward d e p a r t u r e  t o  e n a b l e  t h e  

d e f e n d a n t s  t o  r e c e i v e  t r e a t m e n t  a r e  a l m o s t  i d e n t i c a l .  However ,  

e a c h  d i s t r i c t  c o u r t  came t o  a  d i f f e r e n t  r e s u l t .  The downward 

d e p a r t u r e  was  u p h e l d  i n  -- T w e l v e s ,  b u t  t h e  downward d e p a r t u r e  i n  

t h e  i n s t a n t  c a s e  was r e v e r s e d .  

I n  a d d i t i o n ,  t h e  d i s t r i c t  c o u r t  s t a t e d  t h a t  t h e  d e f e n d a n t ' s  

argument  " [ t l h a t  h e  was t o o  d r u n k  a t  t h e  t ime o f  t h e  a t t a c k  t o  

know what h e  was d o i n g . .  ." was an i n s u f f i c i e n t  r e a s o n  t o  m i t i g a t e  

p e t i t i o n e r ' s  s e n t e n c e .  T h i s  i s  i n  c o n f l i c t  w i t h  t h i s  C o u r t ' s  

d e c i s i o n  i n  R o s s  v .  -- S t a t e ,  474 S o . 2 d  1 1 7 0  ( F l a .  1 9 8 5 ) ,  w h i c h  

a l l o w s  t h e  t r i a l  c o u r t  t o  m i t i g a t e  a  s e n t e n c e  d u e  t o  a  d e f e n -  

d a n t ' s  i m p a i r e d  m e n t a l  c a p a c i t y  r e s u l t i n g  f r o m  t h e  a b u s e  o f  

a l c o h o l .  T h i s  C o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  

m i t i g a t i n g  t h e  d e f e n d a n t ' s  s e n t e n c e  i n  v i e w  o f  c i r c u m s t a n c e s  o f  

i m p a i r e d  m e n t a l  c a p a c i t y  and t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  was 

a n  a l c o h o l i c  a n d  was i n t o x i c a t e d  a t  t h e  t ime o f  t h e  h o m i c i d e  

s t a t i n g :  

I t  is  a p p a r e n t  t h a t  t h e  t r i a l  j u d g e  d i d  n o t  
c o n s i d e r  a s  m i t i g a t i n g  f a c t o r s  t h e  s e n t e n c i n g  
p h a s e  t e s t i m o n y  o f  t h e  a p p e l l a n t ' s  f a m i l y  
members r e l a t i n g  t o  t h e  a p p e l l a n t ' s  d r i n k i n g  
p r o b l e m s ,  t h e  t e s t i m o n y  o f  t h e  s t a t e ' s  k e y  
w i t n e s s ,  Harwood, t h a t  t h e  a p p e l l a t e  c o n f e s s e d  
h e  h a d  b e e n  d r i n k i n g  when h e  a t t a c k e d  t h e  
v i c t i m ,  o r  t h e  e v i d e n c e  t h a t  t h e  k i l l i n g  was  
t h e  r e s u l t  o f  a n  a n g r y  d o m e s t i c  d i s p u t e  i n  
wh ich  t h e  v i c t i m  r e a l i z e d  t h e  a p p e l l a n t  was 
h a v i n g  d i f f i c u l t y  c o n t r o l l i n g  h i s  emot ions .  We 
f i n d  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  c o n s i d e r i n g  
t h e s e  c i r c u m s t a n c e s  c o l l e c t i v e l y  a s  a  s i g n i f  i- 
c a n t  m i t i g a t i n g  f  a c t o r .  



T h u s ,  b o t h  c a s e s  i n v o l v e  s i m i l a r  m i t i g a t i n g  f a c t s  w i t h  r e g a r d  t o  

a  d o m e s t i c  d i s p u t e ,  a l c o h o l  a b u s e ,  and i m p a i r e d  m e n t a l  c a p a c i t y  

a t  t h e  t i m e  o f  k i l l i n g  o r  a t t e m p t e d  k i l l i n g .  T h i s  C o u r t  h e l d  

t h a t  t h e  t r i a l  c o u r t  c o u l d ,  a n d  s h o u l d ,  c o n s i d e r  s u c h  f a c t s  i n  

m i t i g a t i n g  t h e  d e f e n d a n t ' s  s e n t e n c e .  I n  t h e  i n s t a n t  c a s e  t h e  

d i s t r i c t  c o u r t  h e l d  t h a t  such  f a c t s  c o u l d  n o t  b e  used t o  m i t i g a t e  

a  s e n t e n c e .  C o n s e q u e n t l y ,  t h e  d e c i s i o n  a t  b a r  e x p r e s s l y  and  

d i r e c t l y  c o n f l i c t s  w i t h  t h i s  C o u r t ' s  d e c i s i o n  i n  R o s s .  

B e c a u s e  t h e  c o n f l i c t s  w i t h  Twelves  and Ross a r e  b o t h  d i r e c t  -- 

a n d  e x p r e s s  t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  i n s t a n t  

c a s e .  Moreover ,  b e c a u s e  o f  t h e  number o f  a p p e a l s  f rom g u i d e l i n e  

d e p a r t u r e s ,  i t  i s  i m p o r t a n t  t h a t  F l o r i d a  have  un i fo rm c a s e  law 

r e g a r d i n g  what r e a s o n s  a r e  v a l i d  f o r  d e p a r t i n g  f r o m  t h e  g u i d e -  

l i n e s .  I t  is  e s p e c i a l l y  i m p o r t a n t  t h a t  t h e  t r i a l  c o u r t s  b e  

informed a s  t o  w h e t h e r ,  and when, t h e y  w i l l  b e  p e r m i t t e d  t o  u s e  

a l t e r n a t i v e  s e n t e n c i n g  p l a n s  when c o n f r o n t e d  w i t h  a  g u i d e l i n e  

s e n t e n c e .  The k i n d  o f  c o n f l i c t  w h i c h  i s  d e m o n s t r a t e d  h e r e  i s  

p r e c i s e l y  t h e  t y p e  o f  m a t t e r  which c a n  o n l y  b e  r e s o l v e d  by t h i s  

C o u r t .  T h e r e f o r e  t h i s  C o u r t  s h o u l d  a c c e p t  j u r i s d i c t i o n  o f  t h i s  

c a u s e  a n d  p r o c e e d  t o  d i s p o s e  o f  t h e  i s s u e s  a f t e r  b r i e f i n g  o n  t h e  

m e r i t s  by t h e  p a r t i e s .  



T h i s  C o u r t  may a n d  s h o u l d  r e v i e w  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  o f  appea l  i n  t h e  e x e r c i s e  o f  i t s  c e r t i o r a r i  

j u r i s d i c t i o n .  
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