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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l e e  i n  t h e  c o u r t  b e l o w  a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  was t h e  A p p e l l a n t  i n  

t h e  c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A c o p y  

o f  t h e  d i s t r i c t  c o u r t  o p i n i o n  i s  a t t a c h e d  t o  t h i s  b r i e f  a n d  

d e s i g n a t e d  ( A p p e n d i x  I ) .  

T h e  f o l l o w i n g  s y m b o l s  w i l l  b e  u s e d :  

n R I ~  Record  o n  Appeal. 



STATEMENT OF THE CASE AND FACTS 

On November 2 8 ,  1 9 8 4 ,  P e t i t i o n e r ,  JAMES PATRICK BARBERA, was 

c h a r g e d  by amended i n f o r m a t i o n  w i t h  t h e  a t t e m p t e d  m u r d e r  o f  h i s  

w i f e  ( R 3 9 ) .  

On A p r i l  3 0 ,  1 9 8 5 ,  P e t i t i o n e r  moved t o  s u p p r e s s  a l l  s ta te-  

m e n t s  made  b y  h i m ,  a n d  p h y s i c a l  e v i d e n c e ,  o b t a i n e d  a f t e r  a n  

i l l e g a l  a r r e s t  ( R 5 3 - 5 5 ) .  The  t r i a l  c o u r t  g r a n t e d  t h e  m o t i o n  t o  

s u p p r e s s  t h e  s t a t e m e n t  a n d  most o f  t h e  p h y s i c a l  e v i d e n c e  a s  b e i n g  

t h e  f r u i t  o f  a n  i l l e g a l  arrest  ( R 6 2 ) .  

On S e p t e m b e r  11, 1 9 8 5 ,  a plea c o n f e r e n c e  h e a r i n g  was h e l d  i n  

t h e  i n s t a n t  case ( R l - 3 4 ) .  A t  t h e  h e a r i n g  a n  a l t e r n a t i v e  s e n t e n c -  

i n g  p l a n  was p r e s e n t e d  t o  t h e  t r i a l  c o u r t  ( R 3 , 6 3 - 9 0 ) .  T h e  t r i a l  

c o u r t  a l s o  h e a r d  t h e  r e c o m m e n d a t i o n s  o f  a p s y c h o l o g i s t ,  P e t i -  

t i o n e r ' s  w i f e ,  a d e t e c t i v e  who i n v e s t i g a t e d  t h e  i n c i d e n t ,  a n d  t h e  

d  i r e c to r  o f  a d m i s s i o n  f o r  t h e  C o m p r e h e n s i v e  A l c o h o l i c  R e h a b i l i -  

t a t i o n  P r o g r a m s  i n  West Palm Beach .  

T h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n ' s  p s y c h o l o g i c a l  report by 

D r .  M a r g a r e t  Townsend i n c l u d e d  t h e  f o l l o w i n g .  A t  1 1 : O O  a.m. o n  

N o v e m b e r  8 ,  1 9 8 4 ,  P e t i t i o n e r  r e c e i v e d  h i s  d i v o r c e  papers ( R 7 1 ) .  

Appellee s t a r t e d  d r i n k i n g  a t  n o o n  a n d  c o n s u m e d  a case o f  b e e r  

( R 7 1 ) .  T h e  n e x t  t h i n g  P e t i t i o n e r  r e m e m b e r e d  was t h a t  h e  was 

s t a n d i n g  o v e r  h i s  w i f e  w i t h  a k n i f e  i n  h i s  hand  a n d  h e  saw b l o o d  

o n  h i s  c l o t h e s  ( R 7 1 ) .  P e t i t i o n e r  t h e n  c a l l e d  t h e  p o l i c e  f r o m  h i s  

a p a r t m e n t  t o  t u r n  h i m s e l f  i n  (1171). 

D r .  T o w n s e n d  c o n c l u d e d  t h a t  P e t i t i o n e r  h a d  a n  a l c o h o l i c  

p e r s o n a l i t y  a n d  c e r t a i n  d e s t r u c t i v e  b e h a v i o r a l  t r a i t s  common t o  

a l c o h o l i c s  ( R 7 3 ) .  D r .  T o w n s e n d  was aware t h a t  P e t i t i o n e r  h a d  



imbibed at least one case of beer prior to the incident and was a 

severely withdrawn, undersocialized, passive dependent, anxious, 

and depressed individual (R74). Based on this information, it 

was Dr. Townsend's opinion that Petitioner suffered a brief 

reactive psychosis which resulted in the stabbing of his wife 

(R74). 

Eric Piedrman, the Director of Admissions for the Comprehen- 

sive Alcoholic Rehabilitation Programs in West Palm Beach 

testified that Petitioner was in need of treatment, but that his 

program was not right for Appellant (R4,8). Piedrman agreed with 

the recommended treatment program in New York, where Petitioner 

would have the support of his family and would be many miles away 

from the victim - his ex-wife (R13-14). 
Investigating officer Ralph Phillips testified that there 

was an odor of alcohol on Petitioner's breath two hours after the 

incident (R21). Even though Petitioner's state of dress did not 

seem rational to Phillips, in Phillips opinion Petitioner did not 

appear to be intoxicated two hours after the incident (R22). 

Officer Phillips testiEied that he had not read the alternative 

sentencing plan (R24). 

Petitioner's ex-wife, Zelma Barbera, testified that she 

wished Petitioner to be placed in prison (R6). She also testi- 

f ied that she would be in fear of her safety if Petitioner were 

paroled (R7). When questioned if whether Petitioner would be a 

danger in the future, Dr. Townsend testified that predicting the 



d a n g e r o u s n e s s  o f  a n  i n d i v i d u a l  i s  v e r y  d i f f i c u l t  t o  do ,  b u t  i n  

t h i s  case  t h e  a n s w e r  w o u l d  d e p e n d  o n  k e e p i n g  P e t i t i o n e r  o f f  

a l c o h o l  and  s e p a r a t e  f rom h i s  ex -wi f e  ( R 9 ) .  

The a l t e r n a t i v e  s e n t e n c i n g  p l a n  recommended t h a t  P e t i t i o n e r  

b e  s e n t e n c e d  t o  364  d a y s  i n  t h e  P a l m  B e a c h  C o u n t y  J a i l  t o  b e  

f o l l o w e d  by t e n  ( 1 0 )  y e a r s  p r o b a t i o n  i n  N e w  Y o r k  ( R 6 8 ) .  A s  a 

c o n d i t i o n  o f  t h e  p r o b a t i o n ,  P e t i t i o n e r  was r e q u i r e d  t o  p a r t i c i -  

p a t e  i n  a n  i n t e n s i v e  s u b s t a n c e  a b u s e  t r e a t m e n t  p r o g r a m  a t  t h e  

R o c k l a n d  C o u n t y  M e n t a l  H e a l t h  C e n t e r  i n  Pamona, N e w  York ( R 6 8 ) .  

T h e  t r i a l  c o u r t  i n f o r m e d  P e t i t i o n e r  t h a t  h e  w o u l d  a c c e p t  t h e  

p l a n ' s  r e c o m m e n d a t i o n s  i f  P e t i t i o n e r  would f o r m a l l y  w i t h d r a w  h i s  

p l e a  o f  n o t  g u i l t y  ( R 2 7 ) .  Upon l e a r n i n g  o f  t h e  c o u r t ' s  d e c i s i o n  

t o  f o l l o w  t h e  a l t e r n a t i v e  p l a n ,  P e t i t i o n e r  w i t h d r e w  h i s  n o t  

g u i l t y  p l e a  and  e n t e r e d  a p l e a  o f  g u i l t y  w h i c h  was a c c e p t e d  b y  

t h e  t r i a l  c o u r t  (R27-30) .  The recommended g u i d e l i n e  s e n t e n c e  was 

t w e l v e  ( 1 2 )  t o  s e v e n t e e n  ( 1 7 )  y e a r s  i n  p r i s o n  ( R 9 1 ) .  The  t r i a l  

c o u r t  d e p a r t e d  f r o m  t h e  recommended  g u i d e l i n e  s e n t e n c e  a n d  

s e n t e n c e d  P e t i t i o n e r  t o  364 d a y s  i n  t h e  Palm Beach County  J a i l  t o  

b e  f o l l o w e d  by  t e n ( l 0 )  y e a r s  p r o b a t i o n  w i t h  t h e  s p e c i a l  cond i -  

t i o n s  d i r e c t e d  by t h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n  ( R 9 4 ) .  When 

t h e  q u e s t i o n  arose  a s  t o  w h a t  w o u l d  c o n s t i t u t e  t h e  w r i t t e n  

r e a s o n s  f o r  d e p a r t u r e  t h e  f o l l o w i n g  c o l l o q u y  o c c u r r e d :  

MR. NEWHALL: What I ' m  a f r a i d  o f  i s  I d o n ' t  
w a n t  M s .  G r a n t  w r i t i n g  a n  o r d e r  c o n t a i n i n g  
e v e r y  p o s s i b l e  r e a s o n  f o r  g o i n g  b e l o w  t h e  
g u i d e l i n e s  a n d  s u b m i t t i n g  i t  t o  you  f o r  y o u r  
s i g n a t u r e .  

THE COURT: We'll have  a n o t h e r  h e a r i n g  -- 
MS. GRANT: J u d g e  -- 



THE COURT: On t h e  o r d e r  t h a t  M s .  G r a n t  s u b m i t s  
t o  t h e  c o u r t .  

MS. GRANT: J u d g e ,  I ' m  s u g g e s t i n g  t h a t  a s  y o u r  
r e a s o n s  f o r  g o i n g  be low  t h e  g u i d e l i n e s  you j u s t  
a d o p t  t h e  c o m p l e t e  a l t e r n a t i v e  s e n t e n c i n g  
p l a n  -- 
THE COURT: I w i l l  d o  so. 

MS. GRANT: --as y o u r  w r i t t e n  o r d e r .  

The commitment i n f o r m a t i o n  i n  t h i s  c a u s e  c o n t a i n s  t h e  a l t e r n a t i v e  

s e n t e n c i n g  p l a n ' s  r ecommenda t ion  o f  a s u b s t a n c e  a b u s e  p rogram i n  

N e w  York  a n d  i n f o r m a t i o n  t h a t  t h e  s e n t e n c e  was a downward  

g u i d e l i n e  d e p a r t u r e  ( R 9 4 ) .  A t t a c h e d  a s  p a r t  o f  t h e  commitment 

i n f o r m a t i o n  was t h e  f o l l o w i n g  p o r t i o n  o f  t h e  a l t e r n a t i v e  s e n t e n c -  

i n g  p l a n :  

I. INCARCERATION: 

S h o u l d  t h i s  p l a n  b e  a c c e p t a b l e  t o  t h e  C o u r t ,  
t h e  D i v i s i o n  o f  C o m p r e h e n s i v e  A 1  t e r n a t  i v e  
r e c o m m e n d s  t h a t  M r .  R a r b e r a  b e  d e t a i n e d  f o r  a 
p e r i o d  o f  3 6 4  d a y s  i n  t h e  P a l m  B e a c h  C o u n t y  
J a i l  w i t h  c r e d i t  f o r  a l l  t i m e  s e r v e d .  Fo l low-  
i n g  t h i s  p e r i o d  o f  d e t e n t i o n ,  w e  recommend t h a t  
h e  b e  p l a c e d  o n  a p r o b a t i o n a r y  p e r i o d  o f  t e n  
( 1 0 )  y e a r s  and  t r a n s f e r r e d  t h r o u g h  i n t e r s t a t e  
compac t  t o  t h e  S t a t e  o f  N e w  York.  

I I. RESIDENCE: 

The c l i e n t  s h o u l d  be a l l o w e d  t o  r e s i d e  w i t h  h i s  
s ister,  Rosemarie B a r b e r a  a t  2  B e n s o n  S t r e e t ,  
West H a v e r s t r a w ,  N e w  York,  ( 9 1 4 )  429-9292. 

111. EMPLOYMENT: 

N o  p l a n  o f  e m p l o y m e n t  i s  b e i n g  o f f e r e d  as  t h e  
s u b j e c t  i n i t i a l l y  w i l l  b e  i n  t r e a t m e n t  a n d  h i s  
l i v i n g  e x p e n s e s  a r e  b e i n g  f u n d e d  b y  a b e n e -  
f a c t o r ,  M r .  B r e w e r  - 2 0 0 0  O c e a n  B o u l e v a r d ,  
D e l r a y  Beach.  



I V .  REQUIRED RESTITUTION: 

I f  t h i s  p l a n  i s  a c c e p t a b l e  t o  t h e  c o u r t ,  w e  
recommend t h a t  M r .  B a r b e r a  be  r e q u i r e d  t o  r e p a y  
t h e  B e t h e s d a  M e m o r i a l  H o s p i t a l  t h e  amount  o f  
$ 3 , 3 1 7 . 2 8  f o r  s e r v i c e s  r e q u i r e d  b y  Ze lma  
B a r b e r a  f r o m  11-8-84  u n t i l  1 1 - 1 4 - 8 4 ,  a s  a  
r e s u l t  o f  t h e  i n c i d e n t  t h a t  o c c u r r e d .  A 
payment  s c h e d u l e  s h o u l d  be  e s t a b l i s h e d  upon t h e  
c l i e n t ' s  employment.  

V. SUBSTANCE ABUSE TREATMENT: 

A s  a c o n d i t i o n  o f  p r o b a t i o n ,  M r .  B a r b e r a  would 
be  r e q u i r e d  t o  r e f r a i n  f rom t h e  u s e  o f  a l c o h o l  
a n d  t o  a t t e n d  t h e  S u b s t a n c e  A b u s e  P rog ram o f  
t h e  R o c k l a n d  C o u n t y  M e n t a l  H e a l t h  C e n t e r  i n  
Pomona ,  N e w  Y o r k .  Mrs. B a r b a r a  K e l l y  h a s  
a d v i s e d  t h e  wri ter  t h a t  o u t - p a t  i e n t  t r e a t m e n t  
would b e  a v a i l a b l e  t o  t h e  c l i e n t .  They p r o v i d e  
a n  e x t e n s i v e  p rog ram o f  g r o u p  t h e r a p y  f o u r  d a y s  
a week  f r o m  9 : 0 0  A.M. u n t i l  2 : 3 0  P.M. Addi- 
t i o n a l l y ,  t h e y  o f f e r  a p r o g r a m  o f  i n d i v i d u a l  
c o u n s e l i n g .  The t y p e  o f  p rog ram would b e  b a s e d  
o n  t h e i r  e v a l u a t i o n  a n d  r e c o m m e n d a t i o n .  
F o l l o w i n g  t h e  r ecommended  t r e a t m e n t  a n d  
r e h a b i l i t a t i o n  p r o g r a m ,  t h e  c l i e n t  w o u l d  b e  
r e q u i r e d  t o  a t t e n d  A l c o h o l i c s  Anonymous where  
h e  would a c q u i r e  a s p o n s o r  t o  s e r v e  a s  a  t h i r d  
p a r t y  s u p e r v i s o r .  

( R 9 5 ) .  

The  s t a t e  t i m e l y  f i l e d  a n o t i c e  o f  a p p e a l  ( R 9 6 ) .  



SUMMARY OF THE ARGUMENT 

It was not an abuse of the trial court's discretion to 

depart from the sentencing guidelines were the reasons for 

departure related to Petitioner being placed in an intensive 

substance abuse treatment program in New York where he would have 

the support of his family, be many miles from the victim, and 

where the departure related to Petitioner's impaired mental 

capacity due to alcohol abuse. These reasons for departure are 

not prohibited by the guidelines, nor factored into the guide- 

lines, nor do they constitute an inherent component of the crime 

in question to be invalid per State v. Mischler, 488 So.2d 523 

(Fla. 1986). To hold the reasons invalid would effectively 

eliminate the use of alternative sentencing programs so as to 

usurp judicial discretion which the guidelines were not meant to 

do. Petitioner therefore requests this Court to reverse the 

district court's decision and to affirm the decision of the trial 

court. 



ARGUMENT 

POINT INVOLVED 

THE TRIAL COURT D I D  NOT ERR I N  DEPARTING FROM 
THE GUIDELINES. 

T h e  t r i a l  c o u r t  a d o p t e d  t h e  c o m p l e t e  a l t e r n a t i v e  s e n t e n c i n g  

p l a n  a s  i t s  w r i t t e n  r e a s o n  f o r  d e p a r t u r e  (R32) .  The r e a s o n s  f o r  

t h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n  a r e  e x e m p l i f i e d  t h r o u g h  t h e  

p l a n ' s  c o n c l u s i o n s  a n d  r e c o m m e n d a t i o n s  w h i c h  t h e  t r i a l  j u d g e  

a t t a c h e d  t o  P e t i t i o n e r ' s  c o m m i t m e n t  p a p e r s  w h i c h  p r o v i d e s  i n  

p a r t :  

I .  INCARCERATION: 

S h o u l d  t h i s  p l a n  b e  a c c e p t a b l e  t o  t h e  C o u r t ,  
t h e  D i v i s i o n  o f  C o m p r e h e n s i v e  A l t e r n a t i v e  
r ecommends  t h a t  M r .  B a r b e r a  be d e t a i n e d  f o r  a 
p e r i o d  o f  364  d a y s  i n  t h e  P a l m  B e a c h  C o u n t y  
J a i l  w i t h  c r e d i t  for  a l l  time s e r v e d .  Fol low- 
i n g  t h i s  p e r i o d  o f  d e t e n t i o n ,  w e  recommend t h a t  
h e  b e  p l a c e d  o n  a p r o b a t i o n a r y  p e r i o d  o f  t e n  
( 1 0 )  y e a r s  and  t r a n s f e r r e d  t h r o u g h  i n t e r s t a t e  
compact  t o  t h e  S t a t e  o f  N e w  York. 

11. RESIDENCE: 

The c l i e n t  s h o u l d  b e  a l l o w e d  t o  r e s i d e  w i t h  h i s  
s ister ,  Rosemarie B a r b e r a  a t  2  B e n s o n  S t r e e t ,  
West H a v e r s t r a w ,  N e w  York,  ( 9 1 4 )  429-9292. 

111. EMPLOYMENT: 

N o  p l a n  o f  e m p l o y m e n t  i s  b e i n g  o f f e r e d  as  t h e  
s u b j e c t  i n i t i a l l y  w i l l  be  i n  t r e a t m e n t  a n d  h i s  
l i v i n g  e x p e n s e s  a r e  b e i n g  f u n d e d  by  a b e n e -  
f a c t o r ,  M r .  B r e w e r  - 2000  O c e a n  B o u l e v a r d ,  
D e l r a y  Beach. 

I V .  REQUIRED RESTITUTION: 

I f  t h i s  p l a n  i s  a c c e p t a b l e  t o  t h e  c o u r t ,  w e  
recommend t h a t  M r .  B a r b e r a  b e  r e q u i r e d  t o  r e p a y  
t h e  B e t h e s d a  Memorial H o s p i t a l  t h e  amount  o f  
$ 3 , 3 1 7 . 2 8  f o r  s e r v i c e s  r e q u i r e d  b y  Zelma 
B a r b e r a  f r o m  11-8-84  u n t i l  11 -14 -84 ,  a s  a 



r e s u l t  o f  t h e  i n c i d e n t  t h a t  o c c u r r e d .  A 
payment  s c h e d u l e  s h o u l d  b e  e s t a b l i s h e d  upon t h e  
c l i e n t ' s  employment .  

V. SUBSTANCE ABUSE TREATMENT: 

A s  a c o n d i t i o n  o f  p r o b a t i o n ,  M r .  B a r b e r a  would  
b e  r e q u i r e d  t o  r e f r a i n  f r o m  t h e  u s e  o f  a l c o h o l  
a n d  t o  a t t e n d  t h e  S u b s t a n c e  A b u s e  P r o g r a m  of 
t h e  R o c k l a n d  C o u n t y  M e n t a l  H e a l t h  C e n t e r  i n  
P o m o n a ,  N e w  Y o r k .  Mrs. B a r b a r a  K e l l y  h a s  
a d v i s e d  t h e  writer t h a t  o u t - p a t i e n t  t r e a t m e n t  
w o u l d  b e  a v a i l a b l e  t o  t h e  c l i e n t .  T h e y  p r o v i d e  
a n  e x t e n s i v e  p r o g r a m  o f  g r o u p  t h e r a p y  f o u r  d a y s  
a w e e k  f r o m  9 : 0 0  A.M. u n t i l  2 : 3 0  P.M. Addi-  
t i o n a l l y ,  t h e y  o f f e r  a p r o g r a m  o f  i n d i v i d u a l  
c o u n s e l i n g .  T h e  t y p e  o f  p r o g r a m  would  b e  b a s e d  
o n  t h e i r  e v a l u a t i o n  a n d  r e c o m m e n d a t i o n .  
F o l l o w i n g  t h e  r e c o m m e n d e d  t r e a t m e n t  a n d  
r e h a b i l i t a t i o n  p r o g r a m ,  t h e  c l i e n t  c l i e n t  wou ld  
b e  r e q u i r e d  t o  a t t e n d  A l c o h o l i c s  A n o n y m o u s  
w h e r e  h e  would  a c q u i r e  a s p o n s o r  t o  s e r v e  a s  a 
t h i r d  p a r t y  s u p e r v i s o r .  

( R 9 5 ) .  

The  c o n c l u s i o n  t o  t h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n  p r o v i d e d :  

T h e  D i v i s i o n  o f  C o m p r e h e n s i v e  A l t e r n a t i v e s  is 
h o p e f u l  t h a t  t h e  C o u r t  w i l l  v i e w  t h i s  p l a n  a s  
s u f f i c i e n t l y  p u n i t i v e  t o  a c c o m p l i s h  t h e  p u r p o s e  
o f  s e n t e n c i n g  w i t h  respect  t o  t h e  b e s t  i n -  
terests  o f  s o c i e t y .  

M r .  B a r b e r a  h a s  b e e n  a p r o d u c t i v e  member  o f  
s o c i e t y .  T h e  l e t t e r s  i n c l u d e d  w i t h  t h i s  
p roposa l  v e r i f y  h i s  r e p u t a t i o n  w h i l e  e m p l o y e d  
a s  C h i e f  o f  M a i n t e n a n c e  a t  t h e  D e l r a y  B e a c h  
C l u b  A p a r t m e n t s .  H i s  p e r f o r m a n c e  i n  t h e  U n i t e d  
S ta tes  M a r i n e  C o r p s  a n d  h i s  p a r t i c i p a t i o n  a s  a 
v o l u n t e e r  f i r e m a n  are f u r t h e r  i n d i c a t i o n s .  H e  
h a s  n o  r e c o r d  o f  p r io r  f e l o n y  o f f e n s e s .  T h e r e  
i s  l i t t l e  d o u b t  t h a t  h e  h a d  a  s e r i o u s  d r i n k i n g  
p r o b l e m  a n d  h e  h a s  a d m i t t e d  t h a t ,  n e v e r t h e l e s s ,  
h e  r e f r a i n e d  f r o m  a l c o h o l  f o r  t h r e e  m o n t h s  
p r i o r  t o  t h e  u n f o r t u n a t e  c h a i n  o f  e v e n t s  
l e a d i n g  t o  t h e  i n s t a n t  o f f e n s e .  H e  h a s  
s e l f - d e t o x e d  i n  t h e  P a l m  Beach  C o u n t y  J a i l .  

W e  b e l i e v e  t h a t  i n  t h i s  case s o c i e t y  s t a n d s  t o  
g a i n  f a r  more t h r o u g h  s u p e r v i s i o n  w i t h i n  t h e  
c o m m u n i t y  t h a n  t h r o u g h  a h a r s h  s e n t e n c e  o f  
i m p r i s o n m e n t .  I n  a d d i t i o n  t o  t h e  e n o r m o u s  cost 
o f  i m p r i s o n m e n t  i t  i s  d o u b t f u l  t h a t  i t  f u n c -  
t i o n s  as  a n y  sor t  o f  d e t e r r e n t .  R e s o u r c e s  a r e  



a v a i l a b l e  w i t h i n  t h e  community to  a s s i s t  t h i s  
p e r s o n  t o  become a  p r o d u c t i v e  c i t i z e n  and  t o  
p r o v i d e  r e s t i t u t i o n  t o  t h e  community. 

W e  b e l i e v e  J a m e s  B a r b e r a  c a n  b e  r e s t o r e d  t o  
becoming  a  p r o d u c t i v e  c i t i z e n ,  a c c e p t i n g  f u l l  
r e s p o n s i b i l i t y  f o r  h i m s e l f  a n d  f o r  p r o v i d i n g  
s u p p o r t  f o r  h i s  c h i l d r e n .  

W e  u r g e  t h e  c o u r t ' s  c a r e f u l  c o n s i d e r a t i o n  o f  
t h e  a l t e r n a t i v e  p l a n  h e r e w i t h  s u b m i t t e d .  

Thus,  t h e  p l a n ' s  recommendat ion,  which t h e  t r i a l  j udge  adop ted  a s  

h i s  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e ,  r e l a t e  t o  t h e  f a c t  t h a t  

P e t i t i o n e r  would  b e  p l a c e d  i n  a n  i n t e n s i v e  s u b s t a n c e  a b u s e  

t r e a t m e n t  program i n  N e w  York where h e  would have  t h e  s u p p o r t  o f  

h i s  f a m i l y ,  b e  many m i l e s  away f r o m  h i s  e x - w i f e ,  a n d  w h e r e  h e  

c o u l d  b e  r e s t o r e d  t o  a  p r o d u c t i v e  c i t i z e n .  A l s o ,  t h e  F o u r t h  

District  Cour t  o f  Appeal i n t e r p r e t e d  t h e  t r i a l  c o u r t ' s  d e p a r t u r e  

a s  a  m i t i g a t i o n  o f  s e n t e n c e  due  t o  P e t i t i o n e r ' s  impa i r ed  m e n t a l  

c a p a c i t y  r e s u l t i n g  f r o m  t h e  a b u s e  o f  a 1 c o h o l . l  P e t i t i o n e r  

s u b m i t s  t h a t  b o t h  a r e  v a l i d  r e a s o n s  f o r  d e p a r t u r e .  

I n  S t a t e  v .  M i s c h l e r ,  488 So.2d 523,  525 ( 1 9 8 6 ) ,  t h i s  C o u r t  

a n n o u n c e d  t h a t  t h e r e  a r e  t h r e e  ( 3 )  c a t e g o r i e s  o f  r e a s o n s  f o r  

d e p a r t u r e  which a r e  a l w a y s  i n v a l i d .  F i r s t ,  r e a s o n s  p r o h i b i t e d  by 

t h e  g u i d e l i n e s  t h e m s e l v e s  w i l l  n o t  s u p p o r t  d e p a r t u r e .  Second,  

f a c t o r s  a l r e a d y  t a k e n  i n t o  a c c o u n t  i n  c a l c u l a t i n g  t h e  g u i d e l i n e  

score w i l l  n o t  s u p p o r t  d e p a r t u r e .  T h i r d ,  d e p a r t u r e  is n o t  p r o p e r  

where t h e  r e a s o n  i n v o l v e s  an  i n h e r e n t  c o m p o n e n t  o f  t h e  crime i n  

1 The  F o u r t h  D i s t r i c t  s p e c i f i c a l l y  s t a t e d  " [ t l h a t  h e  was too 
drunk  a t  t h e  time o f  t h e  a t t a c k  t o  know what h e  was do ing . . . "  
was  a n  i n s u f f i c i e n t  r e a s o n  t o  m i t i g a t e  P e t i t i o n e r '  s s e n t e n c e  
(Append ix ) .  



q u e s t i o n .  I t ' s  c lear  t h a t  n e i t h e r  t h e  p l a c e m e n t  o f  p e t i t i o n e r  i n  

a n  e x t e n s i v e  t r e a t m e n t  p r o g r a m  i n  N e w  York  n o r  h i s  i m p a i r e d  

m e n t a l  c a p a c i t y  d u e  t o  t h e  a b u s e  o f  a l c o h o l  r e m o t e l y  come close 

t o  f a l l i n g  i n  t h e  c a t e g o r y  o f  r e a s o n s  p r o h i b i t e d  by M i s c h l e r .  

A n a l y s i s  o f  t h e  t w o  r e a s o n s  a l so  l e a d s  t o  t h e  c o n c l u s i o n  t h a t  t h e  

g u i d e l i n e s  were n o t  meant  t o  u s u r p  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  

i n  a d o p t i n g  t h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n .  

O t h e r  c o u r t s  i n  F l o r i d a  h a v e  r e c o g n i z e d  t h a t  a g u i d e l i n e  

d e p a r t u r e  is  p e r m i s s i b l e  i n  o r d e r  t o  p l a c e  a d e f e n d a n t  i n  a 

t r e a t m e n t  p rogram w i t h  t h e  i n t e n t  o f  r e s t o r i n g  h i m  t o  a p r o d u c -  

t i v e  c i t i z e n .  I n  S t a t e  v .  T w e l v e s ,  463 So.2d 493  ( F l a .  2d DCA 

1 9 8 5 ) ,  t h e  S e c o n d  D i s t r i c t  h e l d  a downward d e p a r t u r e  o f  t h e  

s u s p e n s i o n  o f  a l l  b u t  e i g h t e e n  ( 1 8 )  m o n t h s  o f  a t e n  ( 1 0 )  y e a r  

s e n t e n c e  t o  be j u s t i f i e d  by t h e  r e a s o n  t h a t  t h e  d e f e n d a n t  was i n  

need  o f  t r e a t m e n t  s t a t i n g :  

A l though  t h e  a p p e l l e e  d e v e l o p e d  a p o s t - m i l i t a r y  
r e c o r d  o f  c r i m i n a l i t y  r e s u l t i n g  i n  c o n v i c t  i o n s  
a n d  i m p r i s o n m e n t ,  t h e r e  was c o m p e t e n t  e x p e r t  
e v i d e n c e  b e f o r e  t h e  t r i a l  c o u r t  t h a t  t h e  
a p p e l l e e  s u f f e r s  f r o m  P o s t - T r a u m a t i c  S t r e s s  
D i s o r d e r  which  may b e  r emed ied  by t h e  PAR D r u g  
a n d  t h e  Bay P i n e s  V i e t n a m  V e t e r a n s  O u t r e a c h  
p r o g r a m s .  M o r e o v e r ,  f r i e n d s ,  r e l a t i v e s  a n d  
e m p l o y e r s  t e s t i f i e d  t h a t  t h e y  i n t e n d  t o  a s s i s t  
t h e  a p p e l l e e  i n  h i s  e f f o r t  t o  a c h i e v e  r e h a b i l i -  
t a t i o n .  B a s e d  u p o n  t h e  f o r e g o i n g ,  w e  a r e  
c o n v i n c e d  t h e  t r i a l  c o u r t  a c t e d  w i t h i n  i t s  
d i s c r e t i o n a r y  power.  

A c c o r d i n g l y ,  t h e  j u d g e m e n t  a n d  s u s p e n d e d  
s e n t e n c e s  are  a f f i r m e d .  

S i m i l a r  t o  T w e v l e s ,  t h e  i n s t a n t  case  h a d  c o m p e t e n t  e x p e r t  

e v i d e n c e  t h a t  P e t i t i o n e r  had  a n  a l c o h o l  r e l a t e d  r e a c t i v e  psycho-  

s i s  f o r  w h i c h  h e  wou ld  e n t e r  a n  e x t e n s i v e  s u b s t a n c e  a b u s e  



t r e a t m e n t  p r o g r a m  a n d  d u r i n g  t h e  time i n  t h e  p r o g r a m  h e  would 

h a v e  t h e  s u p p o r t  o f  h i s  f a m i l y  ( R 4 , 1 3 - 1 4 , 6 8 ) .  T h e  s e n t e n c e  f o r  

P e t i t i o n e r  was a l so  s t r u c t u r e d  so t h a t  h e  c o u l d  n o t  h a v e  c o n t a c t  

w i t h  t h e  v i c t i m  f o r  a p e r i o d  o f  t e n  ( 1 0 )  y e a r s .  C o n s e q u e n t l y ,  

t h e  e x t e n s i v e  s u b s t a n c e  a b u s e  p rogram i n  N e w  York,  and  n o t  m e r e l y  

any  t r e a t m e n t  program,  was r e q u i r e d  i n  t h e  i n s t a n t  case. 

I n  Dodd v .  S t a t e ,  4 7 1  So .2d  6 6 8  ( F l a .  5 t h  DCA 1 9 8 5 ) ,  t h e  

F i f t h  D i s t r i c t  a l so  h e l d  t h a t  a g u i d e l i n e  d e p a r t u r e  was j u s t i f i e d  

w h e r e  t h e  d e f e n d a n t  n e e d e d  t r e a t m e n t .  I n  Dodd, t h e  upward  

d e p a r t u r e  was u p h e l d  i n  o r d e r  f o r  t h e  d e f e n d a n t  t o  be p l a c e d  i n  a 

M e n t a l l y  D i s o r d e r e d  Sex O f f e n d e r  p rogram.  

I n  a d i f f e r e n t  c o n t e x t ,  t h i s  C o u r t  i n  T h e  F l o r i d a  B a r  v. 

L a r k i n ,  420  So .2d  1 0 8 0  ( F l a .  1 9 8 2 ) ,  h a s  n o t e d  t h a t  t h e  a p p l i c a -  

t i o n  o f  o n e s e l f  f o r  a l c o h o l  a b u s e  t r e a t m e n t  i s  a m i t i g a t i n g  

f a c t o r  i n  d e t e r m i n i n g  t h e  e x t e n t  o f  d i s c i p l i n e .  I n  L a r k i n  t h e  

r e f e r e e  r ecommended  t h a t  M r .  L a r k i n  b e  s u s p e n d e d  f r o m  t h e  

p r a c t i c e  o f  law f o r  a p e r i o d  o f  t h r e e  y e a r s  f o r  m i s c o n d u c t  w h i c h  

was b e l i e v e d  t o  be  r e l a t e d  t o  a l c o h o l  abuse .  T h i s  C o u r t  r e j e c t e d  

t h e  t h r e e  y e a r  recommendat ion ,  o p t i n g  t o  s u s p e n d  M r .  L a r k i n  f o r  a 

p e r i o d  o f  n i n e t y - o n e  ( 9 1 )  d a y s  w h i l e  s t a t i n g :  

I f  a l c o h o l i s m  is d e a l t  w i t h  p r o p e r l y ,  n o t  o n l y  
w i l l  a n  a t t o r n e y ' s  c l i e n t s  a n d  t h e  p u b l i c  b e  
p r o t e c t e d ,  b u t  t h e  a t t o r n e y  may b e  a b l e  t o  b e  
r e s t o r e d  a s  a  f u l l y  c o n t r i b u t i n g  member o f  t h e  
l e g a l  p r o f e s s i o n .  T h i s  C o u r t  h a s  r e s p o n s i b i -  
l i t y  t o  a s s u r e  t h a t  t h e  p u b l i c  i s  f u l l y  
p r o t e c t e d  f rom a t t o r n e y  m i s c o n d u c t .  I n  t h o s e  
cases  w h e r e  a l c o h o l i s m  is t h e  u n d e r l y i n g  c a u s e  
o f  p r o f e s s i o n a l  m i s c o n d u c t  a n d  t h e  i n d i v i d u a l  
a t t o r n e y  i s  w i l l i n g  t o  c o o p e r a t e  i n  s e e k i n g  
a l c o h o l i s m  r e h a b i l i t a t i o n ,  w e  s h o u l d  t a k e  t h e s e  
c i r c u m s t a n c e s  i n t o  a c c o u n t  i n  d e t e r m i n i n g  t h e  
a p p r o p r i a t e  d i s c i p l i n e .  



A s  t h i s  C o u r t  p r o p e r l y  r e c o g n i z e d ,  t h e  f a c t  t h a t  a n  a l c o h o l  a b u s e  

p r o b l e m  re la tes  t o  a n  i n d i v i d u a l ' s  m i s c o n d u c t  a n d  t h e  i n d i v i d u a l  

s e e k s  r e h a b i l i t a t i o n  s h o u l d  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  

d i s c i p l i n e  imposed .  I n  t h e  i n s t a n t  case t h e  t r i a l  j u d g e  s h o u l d  

h a v e  b e e n  a l l o w e d  some d i s c r e t i o n  t o  c o n s i d e r  t h e  t r e a t m e n t  

p r o g r a m  p u t  f o r t h  b y  t h e  a l t e r n a t i v e  s e n t e n c i n g  p l a n .  T h e  

g u i d e l i n e s  were n e v e r  m e a n t  t o  u s u r p  a t r i a l  j u d g e ' s  d i s c r e t i o n  

t o  c o n s i d e r  a l t e r n a t i v e  s e n t e n c i n g  p r o g r a m s  i n  s e n t e n c i n g .  T h e  

g u i d e l i n e s  were m e a n t  t o  e l i m i n a t e  u n w a r r a n t e d  s u b j e c t i v i t y  i n  

t h e  s e n t e n c i n g  process, h u t  were n o t  m e a n t  t o  e l i m i n a t e  a l t e r n a -  

t i v e  s e n t e n c i n g  p r o g r a m s .  S u b s t a n c e  a b u s e  is a t r e a t a b l e  m e d i c a l  

a n d  p s y c h o l o g i c a l  c o n d i t i o n  f o r  which  p r i s o n  is  n o t  a c u r e .  Vance  

v .  S t a t e ,  4 7 5  S o . 2 d  1 3 6 2 ,  1 3 6 3  ( F l a .  5 t h  DCA 1 9 8 5 ) .  T h e  t r i a l  

j u d g e  d i d  n o t  a b u s e  h i s  d i s c r e t i o n  i n  a d o p t i n g  t h e  a l t e r n a t i v e  

p l a n  i n  s e n t e n c i n g  A p p e l l a n t .  

T h i s  C o u r t  h a s  a l s o  r e c o g n i z e d  t h a t  a n  i m p a i r e d  m e n t a l  

c a p a c i t y  r e s u l t i n g  f r o m  t h e  a b u s e  o f  a l c o h o l  may b e  a v a l i d  

m i t i g a t i n g  f a c t o r  i n  d e t e r m i n i n g  a s e n t e n c e .  I n  R o s s  v .  S t a t e ,  

4 7 4  S o . 2 d  1 1 7 0  ( F l a .  1 9 8 5 ) ,  t h i s  C o u r t  h e l d  t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  f a i l i n g  t o  c o n s i d e r  p o s s i b l e  m i t i g a t i o n  o f  t h e  d e f e n -  

d a n t ' s  s e n t e n c e  i n  v i e w  o f  c i r c u m s t a n c e s  o f  i m p a i r e d  m e n t a l  

c a p a c i t y  a n d  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  was a n  a l c o h o l i c  a n d  

was i n t o x i c a t e d  a t  t h e  t i m e  o f  t h e  h o m i c i d e  s t a t i n g :  

I t  i s  a p p a r e n t  t h a t  t h e  t r i a l  j u d g e  d i d  n o t  
c o n s i d e r  a s  m i t i g a t i n g  f a c t o r s  t h e  s e n t e n c i n g  
p h a s e  t e s t i m o n y  o f  t h e  a p p e l l a n t ' s  f a m i l y  
m e m b e r s  r e l a t i n g  t o  t h e  a p p e l l a n t ' s  d r i n k i n g  
p r o b l e m s ,  t h e  t e s t i m o n y  o f  t h e  s t a t e ' s  k e y  
w i t n e s s ,  Harwood, t h a t  t h e  a p p e l l a n t  c o n f e s s e d  
h e  h a d  b e e n  d r i n k i n g  when  h e  a t t a c k e d  t h e  
v i c t i m ,  o r  t h e  e v i d e n c e  t h a t  t h e  k i l l i n g  was 



t h e  r e s u l t  o f  a n  a n g r y  d o m e s t i c  d i s p u t e  i n  
w h i c h  t h e  v i c t i m  r e a l i z e d  t h e  a p p e l l a n t  was  
h a v i n g  d i f f i c u l t y  c o n t r o l l i n g  h i s  emot ions .  W e  
f i n d  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  c o n s i d e r i n g  
t h e s e  c i r c u m s t a n c e s  c o l l e c t i v e l y  a s  a  s i g n i f i -  
c a n t  m i t i g a t i n g  f a c t o r .  

W h i l e  a n  i n t o x i c a t i o n  i n d u c e d  p s y c h o s i s  may n o t  c o n s t i t u t e  a  

v a l i d  d e f e n ~ e , ~  i t  c e r t a i n l y  is  a  m i t i g a t i n g  f a c t o r  i n  s e n t e n c -  

i n g :  

" A  m e n t a l  d i s t u r b a n c e  w h i c h  i n t e r f e r e s  w i t h  
b u t  d o e s  n o t  o b v i a t e  t h e  d e f e n d a n t ' s  knowledge 
o f  r i g h t  a n d  wrong may a l s o  be  c o n s i d e r e d  a s  a  
m i t i g a t i n g  c i r c u m s t a n c e . .  . .L ike  s u b s e c t i o n  ( b )  , 
t h i s  c i r c u m s t a n c e  i s  p r o v i d e d  to  p r o t e c t  t h a t  
p e r s o n  who, w h i l e  l e g a l l y  a n s w e r a b l e  f o r  h i s  
a c t i o n s ,  may be  d e s e r v i n g  o f  some m i t i g a t i o n  o f  
s e n t e n c e  b e c a u s e  o f  h i s  m e n t a l  s t a t e . " .  

S t a t e  v .  D i x o n ,  283  So .2d  1 ( F l a .  1 9 7 3 )  a t  1 0  
( e m p h a s i s  a d d e d ) .  

C o n s e q u e n t l y ,  P e t i t i o n e r ' s  p s y c h o s i s  d u e  to  t h e  a b u s e  o f  a l c o h o l  

s h o u l d  b e  a  f a c t o r  which t h e  t r i a l  c o u r t  c a n  c o n s i d e r  i n  d e t e r m i n -  

i n g  t h e  s e n t e n c e  t o  impose.  Cf.  S t a t e  v .  Holcomb, 481 So.2d 1263  - 
( F l a .  3d DCA 1 9 8 6 )  ( d e f e n d a n t  a c t i n g  u n d e r  d u r e s s  f r o m  co- 

d e f e n d a n t  i n  commission o f  o f f e n s e  was v a l i d  r e a s o n  f o r  downward 

d e p a r t u r e ) .  S t a t e  v.  V i l l a l o v o ,  ( F l a .  3d DCA 1986)  

(downward  d e p a r t u r e  b a s e d  o n  d e f e n d a n t ' s  m i l d  r e t a r d a t i o n  and 

c e n t r a l  n e r v o u s  d i s f u n c t i o n  u p h e l d ) .  To h o l d  t h a t  t h e  r e a s o n s  

f o r  d e p a r t u r e  i n v a l i d  i n  t h i s  c a u s e  wou ld  u s u r p  a n y  j u d i c i a l  

d i s c r e t i o n  which t h e  t r i a l  c o u r t  h a s ,  a n d  e f f e c t i v e l y  e l i m i n a t e  

However ,  t h e  i n t o x i c a t i o n  i n  t h i s  c a s e  m i g h t  h a v e  b e e n  a  
d e f e n s e  to  t h e  e l e m e n t  o f  p r e m e d i t a t i o n .  



t h e  u s e  o f  a n y  a l t e r n a t i v e  s e n t e n c i n g  p r o g r a m s  i n  t h e  f u t u r e .  

S i n c e  n o  a b u s e  o f  d i s c r e t i o n  h a s  b e e n  s h o w n ,  t h e  d e p a r t u r e  

s e n t e n c e  mus t  b e  a f f i r m e d .  

F i n a l l y ,  i f  t h i s  C o u r t  d e c i d e s  t h a t  t h e  n a r r a t i v e  a l t e r n a -  

t i v e  s e n t e n c i n g  p l a n  is n o t  s u f f i c i e n t l y  s p e c i f i c  f o r  a n  e v a l u a -  

t i o n  o f  w h a t  c o n s t i t u t e d  t h e  t r i a l  c o u r t ' s  r e a s o n s  f o r  d e p a r t u r e  

t h i s  c a u s e  s h o u l d  be  remanded  f o r  t h e  t r i a l  c o u r t  t o  e n t e r  i t s  

s p e c i f i c  r e a s o n s  i n  w r i t i n g .  

A l s o ,  i f  t h i s  C o u r t  d e c i d e s  t h a t  t h e  r e a s o n s  g i v e n  d o  n o t  

s u p p o r t  a d e p a r t u r e  o n  t h e  u n i l a t e r a l  p l e a  b a r g a i n  i n  t h i s  case ,  

t h e  s e n t e n c e  s h o u l d  b e  r e v e r s e d  and remanded w i t h  d i r e c t i o n s  t o  

p e r m i t  P e t i t i o n e r  t o  w i thd raw  h i s  g u i l t y  p l e a  i f  h e  c h o o s e s  t o  d o  

so .  S t a t e  v .  W a l d e n ,  476  So .2d  7 7 1  ( F l a .  3d DCA 1 9 8 5 ) .  T h i s  

w o u l d  o n l y  b e  f a i r  i n  l i g h t  o f  t h e  f a c t  t h a t  P e t i t i o n e r ' s  g u i l t y  

p l e a  was o n l y  i n  r e s p o n s e  t o  t h e  t r i a l  c o u r t ' s  a c c e p t a n c e  o f  t h e  

a l t e r n a t i v e  s e n t e n c i n g  p l a n 3  ( R 2 7 ) .  

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  P e t i t i o n e r  was s u c c e s s f u l  i n  
s u p p r e s s i n g  much o f  t h e  e v i d e n c e  a g a i n s t  him (R62) .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  d e c i s i o n  o f  

t h e  d i s t r i c t  c o u r t  b e  r e v e r s e d  and t h a t  t h e  s e n t e n c e  o f  t h e  t r i a l  

c o u r t  b e  a f f i r m e d .  
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