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STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r ,  t h e  S t a t e  of  F l o r i d a ,  seeks  t o  have reviewed a 

d e c i s i o n  of t h e  D i s t r i c t  Court of Appeal, F i f t h  D i s t r i c t ,  f i l e d  

A p r i l  17, 1986. P e t i t i o n  f o r  r ehea r ing  w a s  denied on May 22, 

1986. 

The p e t i t i o n e r  was t h e  p rosecu t ion  below and t h e  a p p e l l e e  

b e f o r e  t h e  d i s t r i c t  c o u r t  of appea l .  The respondent ,  P h i l l i p  

Lee Moul t r ie ,  w a s  t h e  o r i g i n a l  defendant  i n  t h e  t r i a l  forum and 

was t h e  a p p e l l a n t  be fo re  t h e  d i s t r i c t  c o u r t  of appea l .  This was 

an appeal  by t h e  respondent from a f i n a l  judgment and sen tence  

en te red  by t h e  C i r c u i t  Court i n  and f o r  Orange County, F l o r i d a ,  

i n  a c r imina l  p rosecut ion  f o r  grand t h e f t ,  by v i r t u e  of which 

t h e  respondent w a s  sentenced as an h a b i t u a l  o f f ende r  t o  t e n  y e a r s  

i n  p r i s o n  w i t h  92 days c r e d i t .  The D i s t r i c t  Court of Appeal, 

F i f t h  D i s t r i c t ,  a f f i rmed t h e  conv ic t ion ,  b u t  vaca ted  t h e  sen tence ,  

and remanded t h e  cause f o r  r e sen tenc ing .  

I n  t h i s  b r i e f  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  by t h e i r  names 

and by t h e  p o s i t i o n s  they occupy b e f o r e  t h i s  c o u r t .  The fo l lowing  

symbol w i l l  b e  used f o r  r e f e r e n c e :  

"A1' f o r  "Appendix" t o  p e t i t i o n e r  ' s B r i e f .  

This  i s  a  sen tenc ing  g u i d e l i n e s  case .  The depa r tu re  sen tence  

i n  t h i s  c a s e  i s  based on t h e  a d j u d i c a t i o n  of  t h e  defendant  a s  an 

h a b i t u a l  fe lony  o f f ende r  under s e c t i o n  775.084, F l o r i d a  S t a t u t e s .  

The F i f t h  D i s t r i c t  Court of Appeal found t h e  a d j u d i c a t i o n  of  habi -  

t u a l  fe lony  o f f ende r  s t a t u s  t o  b e  s u f f i c i e n t  under t h e  above 

s t a t u t e ,  bu t  t h a t  i t  w a s  n o t  based on reasons  which, independent 

of  t h e  de fendan t ' s  c r i m i n a l  r eco rd ,  j u s t i f i e d  a  depa r tu re  sen tence .  



The c o u r t ,  t h e r e f o r e ,  found t h e  depa r tu re  sentence t o  be  i n d i -  

r e c t l y  and i n  subs tance ,  i n c o n s i s t e n t  w i th  Hendrix v .  S t a t e ,  

475 So.2d 1218 (F la .  1985), which disapproves a  depa r tu re  sen- 

tence  based on t h e  defendant ' s  c r imina l  r eco rd ,  which has  been 

f a c t o r e d  i n t o  t h e  recommended gu ide l ines  sen tence .  I n  a d d i t i o n ,  

t h e  cour t  found t h a t  t h e  r e f e r e n c e  "hab i tua l  offender"  on t h e  

gu ide l ines  scoreshee t  was inadequate  t o  comply wi th  t h e  d i c t a t e s  

of S t a t e  v .  Jackson, 478 So.2d 1054 (F la .  1985)) which r e q u i r e s  

a  w r i t t e n  s ta tement  of reasons f o r  depa r tu re .  



SUMMARY OF ARGUMENT 

I n  the  present  case ,  t h e  F i f t h  D i s t r i c t  Court of Appeal de- 

termined t h a t  h a b i t u a l  offender  s t a t u s  based upon a  p r i o r  crimi- 

n a l  record ,  i s  not  a  v a l i d  reason f o r  depart ing from t h e  guide- 

l i n e s  presumptive sentence.  I n  c o n t r a s t ,  t he  F i r s t  and Second 

D i s t r i c t  Courts of Appeal f i n d  no e r r o r  i n  considering hab i tua l  

offender  s t a t u s  as  a  reason f o r  depar ture .  Thus, the  present  

dec is ion  sought t o  be reviewed i s  i n  express and d i r e c t  c o n f l i c t  

wi th  the  dec is  ions of o the r  d i s t r i c t  cour t s  of appeal .  



ARGUMENT 

THE PRESENT DECISION IS I N  EXPRESS AND 
DIRECT CONFLICT WITH THOSE CASES HOLDING 
THAT IT IS NOT ERROR FOR A TRIAL J U D G E  TO 
CONSIDER HABITUAL OFFENDER STATUS AS A 
REASON FOR DEPARTURE UNDER THE GUIDELINES. 

The d e p a r t u r e  s en t ence  i n  t h i s  c a s e  w a s  based on t h e  a d j u d i -  

c a t i o n  of t h e  defendant  as an h a b i t u a l  fe lony  o f f e n d e r .  The 

F i f t h  D i s t r i c t  Court of  Appeal found t h a t  t h e  a d j u d i c a t i o n  of 

t h e  defendant  as an h a b i t u a l  f e l o n  w a s  based upon reasons  involv-  

ing  h i s  c r i m i n a l  r eco rd .  The c o u r t  determined t h e r e f o r e ,  t h a t  

s i n c e  h i s  h a b i t u a l  f e l o n  s t a t u s  w a s  based on h i s  c r i m i n a l  r eco rd  

and n o t  o t h e r  r ea sons ,  t h a t  t h e  w r i t t e n  reason  f o r  d e p a r t u r e ,  

" h a b i t u a l  o f fender"  on t h e  g u i d e l i n e s  s c o r e s h e e t  i s  i n c o n s i s  t e n t  

w i t h  t h i s  c o u r t ' s  d e c i s i o n  i n  Hendrix v .  S t a t e ,  475 So.2d 1218 

e ( F l a .  1985),  which disapproves  a d e p a r t u r e  sen tence  based on t h e  

de fendan t ' s  c r imina l  r e c o r d ,  which has been f a c t o r e d  i n t o  t h e  

recommended g u i d e l i n e s  s en t ence .  

The same p o i n t  of  l a w  w a s  involved i n  t h e  ca se  of  Vicknair  v.  

S t a t e ,  decided by t h e  D i s t r i c t  Court of Appeal,  F i f t h  D i s t r i c t ,  

on March 6 ,  1986, and r e p o r t e d  i n  483 So. 2d 896 ( F l a .  5 th  DCA 

1986) .  I n  t h a t  c a s e ,  t h e  F i f t h  D i s t r i c t  Court of  Appeal openly 

acknowledged t h a t  i t s  d e c i s i o n  was, i n  essence ,  i n  c o n f l i c t  w i t h  

d e c i s i o n s  of  o t h e r  d i s t r i c t s .  483 So.2d a t  897 n . 5 .  The c o u r t  

c i t e d  Vicknair  i n  t h e  p r e s e n t  d e c i s i o n .  

I n  Ferguson v .  S t a t e ,  480 So. 2d 924 ( F l a .  2d DCA 1986) , and 

Fleming v .  S t a t e ,  480 So.2d 715 (F l a .  2d DCA 1986) ,  t h e  Second 

D i s t r i c t  Court of Appeal determined t h a t  a l i t e r a l  adherence t o  

Hendrix would f u n c t i o n a l l y  r e p e a l  t h e  h a b i t u a l  fe lony  o f f ende r  



s t a t u t e ,  a r e s u l t  n o t  intended i n  t h e  formulat ion of gu ide l ines  

• sentenc ing .  Thus, t h e  D i s t r i c t  Court of Appeal, Second D i s t r i c t  

found no e r r o r  i n  cons ider ing  h a b i t u a l  o f fender  s t a t u s  a s  a 

reason f o r  depa r tu re ,  i n  c o n t r a s t  t o  t h e  p resen t  dec i s ion  of t h e  

F i f t h  D i s t r i c t  Court of  Appeal. The F i r s t  D i s t r i c t  Court of 

Appeal has ,  l i kewise ,  employed t h e  same reasoning a s  t h e  Second 

D i s t r i c t  Court of Appeal i n  Payne v.  S t a t e ,  480 So.2d 202 (F la .  

1s t  DCA 1985), and Shu l l  v .  S t a t e ,  481 So.2d 1294 (F la .  1 s t  DCA 

1986). 

This c o u r t  has exe rc i sed  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  and 

w i l l  e n t e r t a i n  argument i n  Vicknair ,  Case No. 68,536; Ferguson, 

Case No. 68,146; and Payne, Case No. 68,180. This c o u r t  should 

e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h e  p resen t  case  a s  

w e l l .  



CONCLUSION 

The d e c i s i o n  of  t h e  D i s t r i c t  Court of  Appeal, F i f t h  D i s t r i c t ,  

t h a t  t h e  p e t i t i o n e r  seeks  t o  have reviewed i s  i n  d i r e c t  and 

express  c o n f l i c t  w i t h  dec i s ions  o f  t h e  F i r s t  and Second D i s t r i c t  

Courts  of  Appeal. Because of t h e  reasons  and a u t h o r i t i e s  s e t  

f o r t h  i n  t h i s  b r i e f ,  i t  i s  submit ted t h a t  t h e  d e c i s i o n  i n  t h e  

p r e s e n t  c a s e  i s  erroneous and t h a t  t h e  c o n f l i c t i n g  d e c i s i o n s  a r e  

c o r r e c t  and should b e  approved by t h i s  c o u r t  as t h e  c o n t r o l l i n g  

l a w  of t h i s  s t a t e .  The p e t i t i o n e r ,  t h e r e f o r e ,  r e q u e s t s  t h i s  

c o u r t  t o  extend i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  t h i s  cause ,  

and t o  e n t e r  i t s  o r d e r  quashing t h e  d e c i s i o n  and o r d e r  hereby 

sought t o  b e  reviewed, approving t h e  c o n f l i c t i n g  d e c i s i o n s  of  

t h e  F i r s t  and Second D i s t r i c t  Courts  of  Appeal,  as t h e  c o r r e c t  

d e c i s i o n s ,  and g r a n t i n g  such o t h e r  and f u r t h e r  r e l i e f  as s h a l l  

seem r i g h t  and proper  t o  t h e  c o u r t .  
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