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SUMMARY OF THE ARGUMENT 

Respondent was sen tenced  a s  an h a b i t u a l  o f f e n d e r ,  and 

t h i s  was g i v e n  by t h e  judge a s  h i s  r e a son  f o r  d e p a r t i n g  from t h e  

g u i d e l i n e s ,  w i thou t  a  S t a t e  v .  Jackson w r i t t e n  s t a t e m e n t .  A s  

t h i s  Cour t  ha s  r e c e n t l y  recogn ized  i n  Whitehead v .  S t a t e ,  habi-  

t u a l  o f f e n d e r  s en t enc ing  i s  n o t  a  v a l i d  r e a son  t o  d e p a r t  from t h e  

g u i d e l i n e s .  Th i s  c a s e  e x e m p l i f i e s  why it i s  n o t .  The on ly  b a s i s  

f o r  Respondent ' s  be ing  sen tenced  a s  an  h a b i t u a l  o f f e n d e r  was h i s  

p r i o r  c r i m i n a l  r e c o r d ,  a l r e a d y  f a c t o r e d  i n t o  h i s  g u i d e l i n e s  s c o r e  

and s en t ence .  The judge ' s  f i n d i n g  t h a t  it was nece s sa ry  f o r  t h e  

p r o t e c t i o n  o f  t h e  p u b l i c  t o  s o  s e n t e n c e  M o u l t r i e  was a  r e s t a t e -  

ment o f  t h a t  r e c o r d .  There  w e r e  no p a r t i c u l a r i z e d  f a c t s  s p e c i f i c  

t o  him which cou ld  b e  r e f e r r e d  t o  by t h e  judge a s  r e a sons  why t h e  

p u b l i c  needed t o  be p r o t e c t e d  from M o u l t r i e ,  beyond t h e  b a r e  

p r i o r  r e co rd .  Even t h e  d i s t r i c t  c o u r t ' s  op in ion  accep ted  t h a t  

h i s  d e p a r t u r e  s e n t e n c e  a s  an h a b i t u a l  o f f e n d e r  was n o t  based on 

r ea sons  which, independent  of c r i m i n a l  r e c o r d ,  j u s t i f i e d  a  depar -  

t u r e  s en t ence .  

The h a b i t u a l  o f f e n d e r  s t a t u t e  is  i ncompa t ib l e  w i t h  t h e  

g u i d e l i n e s  system. Respondent shou ld  b e  r e sen t enced  w i t h i n  t h e  

g u i d e l i n e s  range.  



ARGUMENT 

A FINDING OF HABITUAL FELONY OFFENDER 

STATUS I S  NOT A CLEAR AND CONVINCING 

REASON FOR DEPARTURE FROM THE RECOM- 

MENDED GUIDELINES SENTENCE. 

The second  p a g e  o f  November 1, 1986 F l o r i d a  B a r  N e w s  

c o n t a i n s  a r e p o r t  o f  t h e  recommended c h a n g e s  i n  t h e  s e n t e n c i n g  

g u i d e l i n e s  b e i n g  p roposed  b y  t h e  S e n t e n c i n g  G u i d e l i n e s  Commis-  

s i o n .  The f i n a l  p roposed  change  is: 

S e n t e n c i n g  u n d e r  p r o v i s i o n s  o f  t h e  
H a b i t u a l  O f f e n d e r  A c t  (Ch. 775.084)  
a r e  ( s i c )  n o t  s u b j e c t  t o  and need 
n o t  con fo rm t o  t h e  g u i d e l i n e s .  

T h i s  o f  c o u r s e  i m p l i e s  t h a t  p r e s e n t l y  s u c h  s e n t e n c i n g  i s  s u b j e c t  

t o  and mus t  c o n f i r m  w i t h  t h e  g u i d e l i n e s ,  a n  i m p l i c a t i o n  j u s t  

c o n f i r m e d  b y  t h i s  C o u r t  i n  Whi tehead  v .  S t a t e ,  11 FLW 553 ( F l a .  

Oc tobe r  30 ,  1 9 8 6 ) .  I n  h i s  b r i e f s  i n  t h i s  case i n  t h e  F i f t h  

D i s t r i c t  C o u r t  o f  Appea l  ( S e e  - A p p e n d i x ) ,  Respondent  a r g u e d  t h a t  

t h i s  c a s e  e x e m p l i f i e d  t h e  i m p o s s i b i l i t y  o f  r e c o n c i l i n g  t h e  

g u i d e l i n e s  s y s t e m  and  t h e  h a b i t u a l  o f f e n d e r  scheme, and  t h e  u s e  

of t h e  l a t t e r  t o  c i r c u m v e n t  t h e  f o r m e r .  Respondent  c o n t i n u e s  t o  

m a i n t a i n  t h i s  a rgumen t ,  and i t s  c o r o l l a r y  t h a t  a f i n d i n g  o f  

h a b i t u a l  o f f e n d e r  s t a t u s  c a n n o t  b e  a clear and c o n v i n c i n g  r e a s o n  

f o r  d e p a r t u r e  f r o m  t h e  recommended g u i d e l i n e s  s e n t e n c e .  White- 

head c o n f i r m s  t h a t  a rgument .  

An e x a m i n a t i o n  o f  t h e  record i n  t h i s  case shows t h a t  



t h e  t r i a l  judge s e n t e n c e d  M o u l t r i e  as an  h a b i t u a l  o f f e n d e r  b a s e d  

s o l e l y  on h i s  p r i o r  r e c o r d ,  and on a g e n e r a l  s t a t e m e n t  of t h e  

j u d g e ' s  o p i n i o n  t h a t  M o u l t r i e  w a s  a p r o f e s s i o n a l  b u r g l a r  and a  

t h i e f  ( R 3 3 6 ) .  There  w a s  no  s t a t e m e n t  beyond t h i s  of  p a r t i c u l a r  

f a c t s  and c i r c u m s t a n c e s  t o  j u s t i f y  t h e  second-s t age  d e t e r m i n a t i o n  

t h a t  it w a s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  t o  

s e n t e n c e  M o u l t r i e  a s  a n  h a b i t u a l  o f f e n d e r .  S i n c e  i t s  d e c i s i o n  i n  

t h i s  case, t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal h a s  shown more 

c o n c e r n  f o r  such  p a r t i c u l a r i t y .  Watson v.  S t a t e ,  492 So.2d 831 

( F l a .  5 t h  DCA 1 9 8 6 ) ;  Brown v .  S t a t e ,  11 FLW 2049 ( F l a .  5 t h  DCA 

September 2 5 ,  1 9 8 6 ) .  There  i s  n o t h i n g  i n  t h e  r e c o r d  beyond 

M o u l t r i e ' s  c r i m i n a l  r e c o r d  and c u r r e n t  c o n v i c t i o n  t h a t  c o u l d  pro-  

v i d e  a f a c t u a l  b a s i s  f o r  t h e  t r i a l  j u d g e ' s  o p i n i o n  t h a t  M o u l t r i e  

was a p r o f e s s i o n a l  b u r g l a r  and a t h i e f ,  t h e r e f o r e  n o t h i n g  o t h e r  

t h a n  t h a t  r e c o r d  t o  p r o v i d e  a n  independen t  c l e a r  and c o n v i n c i n g  

r e a s o n  t o  d e p a r t  from t h e  g u i d e l i n e  s e n t e n c e .  T h i s  w a s  

r ecogn ized  by t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal o p i n i o n  i n  t h i s  

case. The l o g i c  of  such  r e c o g n i t i o n  l e a d s  t o  t h e  c o n c l u s i o n  

which t h i s  C o u r t  made i n  Whitehead: t h e  g u i d e l i n e s  sys tem d o e s  

n o t  p e r m i t  a d e p a r t u r e  based  on t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  

which i s  s p e c i f i c a l l y  premised  on c o n s i d e r a t i o n  of  t h e  p r i o r  

c r i m i n a l  r e c o r d  o f  a d e f e n d a n t .  

While  amendments t o  t h e  g u i d e l i n e s  are c o n s i d e r e d  

p r o c e d u r a l  i n  n a t u r e ,  Wilkerson v .  S t a t e ,  494 So.2d 210 ( F l a .  

1 9 8 6 ) ,  Respondent  d o e s  n o t  a g r e e  w i t h  P e t i t i o n e r  t h a t  t h e  gu ide -  

l i n e s  sys tem i t s e l f  i s  o n l y  p r o c e d u r a l  ( B r i e f  o f  P e t i t i o n e r ,  Page 

5 ) .  The l e g i s l a t u r e  h a s  d e c i d e d  t o  s h a r e  i t s  a u t h o r i t y  o v e r  t h e  



s u b s t a n t i v e  l a w  o f  d e f i n i n g  crimes and d e t e r m i n i n g  t h e i r  punish-  

ment w i t h  t h i s  C o u r t ,  S e c t i o n  921.001, F l o r i d a  S t a t u t e s  (19821,  

s o  t h a t  t h e  s e n t e n c i n g  g u i d e l i n e s  sys tem i s  a t  leas t  a s u b s t a n c e  

and p r o c e d u r e  h y b r i d ,  h a r d l y  an uncommon phenomenon i n  a l e g a l  

sys tem founded on such  a c o n s t i t u t i o n a l  h y b r i d .  

I t  i s  n o t  s u r p r i s i n g  t h a t  t h e  S t a t e  i s  f o r c e d  t o  

embrace c o n t r a d i c t o r y  p o s i t i o n s  - a l t h o u g h  t h e  g u i d e l i n e s  must 

a p p l y  t o  a l l  s e n t e n c e s ,  t h e  g u i d e l i n e s  are n o t  a p p l i c a b l e  t o  

h a b i t u a l  o f f e n d e r  s e n t e n c e s  ( B r i e f  o f  P e t i t i o n e r ,  Pages  4-5). 

T h i s  C o u r t  i n  Whitehead h a s  a c c e p t e d  t h a t  t h e r e  i s  o n l y  o n e  way 

t o  d i s e n t a n g l e  t h a t  k n o t  - a c c e p t  t h e  f a c t  t h a t  t h e  h a b i t u a l  

o f f e n d e r  scheme c a n n o t  b e  r e c o n c i l e d  w i t h  t h e  g u i d e l i n e s .  No 

more obv ious  example o f  t h i s  c a n  b e  found t h a n  t h e  u s e  o f  t h e  

h a b i t u a l  o f f e n d e r  scheme t o  c i r cumven t  t h e  g u i d e l i n e s .  While t h e  

d i s s e n t  i n  Whitehead makes t h e  r e a s o n a b l e  p o i n t  t h a t  it i s  

p o s s i b l e  t o  c o n s t r u e  t h e  two s t a t u t e s  i n  a way t h a t  would a l l o w  

t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  t o  b e  used  as a ground t o  d e p a r t  

f rom a g u i d e l i n e s  s e n t e n c e  when based  on a  " p r o t e c t i o n  o f  t h e  

p u b l i c "  f i n d i n g ,  t h i s  c o u l d  b e  accommodated i n t o  t h e  g u i d e l i n e s  

sys tem w i t h o u t  a n o t h e r  s e p a r a t e  s e n t e n c i n g  s t a t u t e .  

However, such  a f i n d i n g  would have  t o  p a s s  mus te r  under  

t h e  "clear and conv inc ing"  s t a n d a r d :  t h a t  t h e  f a c t s  s u p p o r t i n g  

t h e  f i n d i n g  must b e  c r e d i b l e  and proven beyond a r e a s o n a b l e  

doub t ;  t h a t  t h e  r e a s o n  i s  n o t  p r o h i b i t e d  by t h e  g u i d e l i n e s  them- 

s e l v e s  ( f a c t o r s  r e l a t i n g  t o  p r i o r  a r r e s t s  w i t h o u t  c o n v i c t i o n ;  

f a c t o r s  r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e s  f o r  which c o n v i c t i o n s  

have n o t  been  o b t a i n e d ) ;  t h a t  f a c t o r s  a l r e a d y  t a k e n  i n t o  a c c o u n t  



in calculating the guidelines score can never support departure 

(prior criminal convictions, victim injury, legal status, more 

severe punishment for multiple offenses of a particular kind, use 

of a weapon); that an inherent component of the crime in question 

cannot be used to justify departure. State v. Mischler, 488 

So.2d 523 (Fla. 1986); Scurry v. State, 489 So.2d 25  la. 1986). 

This case is an example of a fi.nding that cannot pass the test. 

It is based exclusively on Moultrie's prior criminal convictions 

per - se. The judge does not refer to specific facts particular to 

Moultrie that show why the judge is justified in his opinion that 

Moultrie is a "professional burglar", and one is left to conclude 

that the judge's finding is merely a restatement of the bare 

criminal record. 

In any case, the guidelines system itself accommodates 

commission of the same offenses by having a multiplier provision. 

Unless an appeals court carefully scrutinizes the "protection of 

the public" finding, the habitual offender statute lends itself 

to the abuse of circumventing the guidelines, with sentences 

disproportionately harsh on offenders coming before a judge who 

uses the habitual offender statute when compared to sentences on 

other offenders with similar or the same crimes and records but 

not declared habitual offenders. Whitehead. 

In this case, the appeals court said that Moultrie's 

adjudication was sufficient under the habitual felony offender 

statute, but not based on reasons independent of his criminal 

record that would justify a departure sentence. Respondent 

maintains that his adjudication was not sufficient even under the 



h a b i t u a l  f e l o n y  o f f e n d e r  s t a t u t e ,  because  t h e r e  was no th ing  

beyond t h e  b a r e  c r i m i n a l  r e co rd  t o  j u s t i f y  a  " p r o t e c t i o n  of  t h e  

pub l i c "  f i n d i n g .  Th i s  Cour t  has  recogn ized  i n  Whitehead t h a t  t h e  

on ly  way t o  avo id  t h e  u s e  of  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  t o  

"double-dip" on c r i m i n a l  r e c o r d ,  c o n t r a r y  t o  Hendrix v .  S t a t e ,  

475 So.2d 1218 ( F l a .  1 9 8 5 ) ,  i s  t o  s t a y  w i t h  t h e  g u i d e l i n e s  system 

a l o n e ,  and a c c e p t  t h e  obvious r e p e a l  of  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  by i m p l i c a t i o n .  

P e t i t i o n e r  would keep it a l i v e  by r e i n t e r p r e t i n g  

" h a b i t u a l  o f f ende r "  t o  i n c l u d e  t h e  " t iming  of  o f f e n s e s "  and 

" e s c a l a t i n g  p a t t e r n n  ( B r i e f  of P e t i t i o n e r ,  Page 7 ) .  Again,  a s  

w i t h  " p r o t e c t i o n  o f  t h e  p u b l i c " ,  b o t h  can  b e  accommodated w i t h i n  

t h e  g u i d e l i n e s  system and invoked a s  r e a sons  t o  d e p a r t ,  provided 

t hey  a r e  genu ine ly  c l e a r  and conv inc ing  r ea sons  and n o t  ano the r  

r e s t a t e m e n t  of  p r i o r  c o n v i c t i o n s ,  and n o t  y e t  a n o t h e r  a t t e m p t  t o  

c i rcumvent  t h e  g u i d e l i n e s  - f o r  example w i t h  " eg reg ious  circum- 

s t a n c e s "  i n d i c a t i n g  e s c a l a t i o n ,  Echeva r r i a  v. S t a t e ,  492 So.2d 

1146 ( F l a .  3d DCA 1986 ) ;  b u t  n o t  by s t r e t c h i n g  t h e  " t iming  of  

o f f e n s e s "  from minu tes ,  days  and months a f t e r  a  p r ev ious  o f f e n s e ,  

Simmons v. S t a t e ,  11 FLW 2252 ( F l a .  2d DCA October 24,  1 9 8 6 ) .  

Of c o u r s e ,  i f  t h e  recommended change,  t o  i n s u l a t e  t h e  

h a b i t u a l  o f f e n d e r  a c t  from t h e  s e n t e n c i n g  g u i d e l i n e s ,  i s  accep t -  

e d ,  t h e  S t a t e  w i l l  b e  s a t i s f i e d .  Th i s  argument,  however, w i l l  

remain t h e  same, on ly  now t h e  obvious  c o r o l l a r y  w i l l  b e  t o  r e p e a l  

t h e  g u i d e l i n e s  system. I f  t h e  c o n s t i t u t i o n a l l y  dubious  amendment 

of  t h e  g u i d e l i n e s  by Chapter  86-273 Subsec t i on  ( 5 1 ,  Laws of  

F l o r i d a ,  which removes t h e  e x t e n t  of  d e p a r t u r e  from a p p e l l a t e  



review, i s  followed by t h e  r e v i v a l  of t h e  h a b i t u a l  o f f ende r  

s t a t u t e ,  t h e  g u i d e l i n e s  w i l l  become a  dead le t te r .  



CONCLUSION 

BASED UPON t h e  a rgument  made and  a u t h o r i t i e s  c i t e d  

h e r e i n ,  Respondent  a s k s  t h i s  Honorab le  C o u r t  t o  c o n f i r m  i t s  

d e c i s i o n  i n  Whi tehead ,  d e t e r m i n e  t h a t  s e n t e n c i n g  u n d e r  t h e  

h a b i t u a l  o f f e n d e r  ac t  i s  s u b j e c t  t o  t h e  g u i d e l i n e s ,  and  c a n n o t  b e  

u s e d  as a r e a s o n  t o  d e p a r t ,  and remand t h i s  c a u s e  t o  t h e  D i s t r i c t  

C o u r t  o f  Appea l  w i t h  d i r e c t i o n s  t o  r e t u r n  it t o  t h e  t r i a l  c o u r t  

f o r  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s  r a n g e .  
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ATTORNEY FOR RESPONDENT 

CERTIFICATE OF SERVICE 

I DO HEREBY CERTIFY t h a t  a t r u e  and correct copy  o f  t h e  

f o r e g o i n g  h a s  b e e n  s e r v e d  upon t h e  Honorab le  J i m  Smi th ,  A t t o r n e y  

G e n e r a l ,  1 2 5  N .  Ridgewood Avenue, F o u r t h  F l o o r ,  Daytona Beach,  

F l o r i d a  32014,  i n  h i s  b a s k e t  a t  t h e  F i f t h  D i s t r i c t  C o u r t  o f  

Appea l ;  and m a i l e d  t o  P h i l l i p  M o u l t r i e ,  I nma te  N o .  322694, 

DeSoto C o r r e c t i o n a l  I n s t i t u t e ,  P o s t  O f f i c e  D r a w e r  1072 ,  A r c a d i a ,  

F l o r i d a  33821,  on t h i s  6 t h  d a y  o f  November, 1986 .  

MICHAEL L. O'NEILL 
ASSISTANT PUBLIC DEFENDER 


