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STATEMENT OF THE CASE AND FACTS 

On August 9 ,  1983, Yost was placed on probat ion 
2  f o r  t h e  offenses  of burglary and grand t h e f t 1  (R 33-36) . 

The t o t a l  probationary per iod  was t e n  years  (R 34) .  On May 

28, 1985, Yost en te red  a  w r i t t e n  p lea  of g u i l t y  t o  the  offense 

of burglary of a  dwelling (R 63-67). As p a r t  of t h e  f a c t u a l  

b a s i s  f o r  t h e  p l e a ,  Yost admitted t h a t  he and another person 

went t o  the  home of Carl ton Cox, en tered  without permission, 

and took t h r e e  f i rearms and a  bucket of coins  (R 65,75) .  Yost 

s a i d  he had been formerly employed by Mr. Cox, and he knew 

the  items of value would be found i n s i d e  t h e  house (R 76) .  

Yost s t a t e d  he needed t h e  money t o  pay of f  some t r a f f i c  

t i c k e t s  (R 76) .  In  exchange f o r  h i s  p l e a  of g u i l t y  t o  

burglary ,  t h e  s t a t e  n o l l e  prossed the  o the r  four  counts 

(R 56, 73).  Yost a l s o  entered  a  p lea  of g u i l t y  t o  v i o l a t i o n  

of probat ion (R 95-97). 

On Ju ly  19 ,  1985, Yost was sentenced t o  t h r e e  years  

i n  pr i son  f o r  burglary of a  dwelling; the  e a r l i e r  probat ion 

was s e t  a s i d e  and he was placed on consecutive f i f t e e n  and 

f i v e  year  terms of probat ion f o r  burglary and grand t h e f t ,  

t o  be served consecut ively t o  the  p r i son  sentence (R 28-29, 

107-108, 114-118, 131-132). Addi t ional ly ,  the  t r i a l  cour t  

1. § §  810.02, 812.014, F l a .  S t a t .  (1985). 

2. (R ) r e f e r s  t o  the  record  on appeal .  



imposed a P u b l i c  Defender l i e n  of $350, and c o u r t  c o s t s  i n  

t h e  amount of $200 pursuant  t o  s e c t i o n  27.3455, F l o i i d a  

S t a t u t e s ,  (1985) (R 28, 119) .  

Not ice  of Appeal was t ime ly  f i l e d  on August 9 ,  1985 

(R 120) .  The O f f i c e  of t h e  Pub l i c  Defender was appointed t o  

r e p r e s e n t  Yost on appea l  (R 129) .  The only ' i s s u e  r a i s e d  i n  

t h e  b r i e f s  was whether s e c t i o n  27.3455, F l o r i d a  S t a t u t e s  (1985) 

was be ing  a p p l i e d  t o  o f f enses  c o m i t t e d  b e f o r e  i t s  e f f e c t i v e  

d a t e  i n  v i o l a t i o n  of t h e  c o n s t i t i t i o n a l  p r o h i b i t i o n  a g a i n s t  

e x  pos t  f a c t o  laws. 

On May 22, 1986, t h e  D i s t r i c t  Court of Appeal,  F i f t h  

D i s t r i c t ,  e n t e r e d  i t s  d e c i s i o n  i n  t h i s  cause ,  and c e r t i f i e d  

t h e  fo l lowing  ques t ion  a s  one of g r e a t  p u b l i c  importance:  

DOES THE APPLICATION OF SECTION 27.3455, 
FLORIDA STATUTES (1985) TO CRIMES COMMITTED 
PRIOR TO THE EFFECTIVE DATE OF THE STATUTE 
VIOLATE THE EX POST FACT0 PROVISIONS OF THE 
CONSTITUTIONS OF THE UNITED STATES AND OF 
THE STATE OF FLORIDA, OR DOES THE STATUTE 
MERELY EFFECT A PROCEDURAL CHANGE AS IS 
PERMITTED UNDER STATE V. JACKSON, 478 So.2d 
1054 ( F l a .  1985)? 

Not ice  t o  Invoke t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  

honorable  c o u r t  was t ime ly  f i l e d  on June 19 ,  1986. P e t i t i o n e r ' s  

motion f c . r  ex t ens ion  of t ime was g ran ted  J u l y  21,  1986. This  

honorable  cou r t  o rdered  p e t i t i o n e r  t o  s e r v e  i t s  b r i e f  on o r  

b e f o r e  August 21,  1986. 



SUMMARY OF ARGUMENT 

Under p r e e x i s t i n g  law, t h e  cour t  could withhold 

accrued ga in  time f o r  f a i l u r e  t o  abide by t h e  orders  of t h e  

c o u r t ,  so t h i s  s e c t i o n  does not  impose a  more onerous pena l tp .  

Gain time i s  computed exac t ly  as be fo re ,  t h e  s t a t u t e  merely 

a l t e r s  the  procedure by which ga in  time i s  f o r f e i t e d  f o r  non- 

payment. Sect ion 27.3455, F lo r ida  S t a t u t e s  (1985) does no t  

v i o l a t e  t h e  ex  post  f a c t o  provis ions  of the  Const i tu t ions  of 

the  United S t a t e s  o r  the  S t a t e  of F l o r i d a .  



SECTION 27.3455, FLORIDA STATUTES (1985) 
DOES NOT VIOLATE THE CONSTITUTIONAL 
PROHIBITION AGAINST EX POST FACT0 LAWS 
BECAUSE THE IMPOSITION OF COSTS IS NOT 
A MORE ONEROUS PENALTY, AND THE STATUTE 
MERELY ALTERS THE PROCEDURE BY WHICH 
COURT COSTS ARE IMPOSED: GAIN TIME 
COMPUTATION IS UNAFFECTED BY THIS STATUTE 

Section 27.3455, Florida Statutes (1985) became effective 

July 1, 1985. This statute provides for the mandatory im- 

position of court costs of two hundred dollars for every felony 

conviction, in addition to any other fines or costs. The costs 

are to be forwarded to the Local Government Criminal Justice 

Fund to compensate victims of crime and witnesses called to 

testify. The statute in effect at the time of Yost's senten- 

cing provided that: 

All applicable fees and court costs shall 
be paid in full prior to the granting of 
any gain time accrued. However, the court 
shall sentence those persons whom it deter- 
mines to be indigent to a term of community 
service in lieu of the costs prescribed in 
this section, and such indigent persons 
shall be eligible to accrue gain time.. . 

The district court determined that imposition of two hundred 

dollars court costs at yost's sentencing on July 19, 1985, is 

an ex post facto violation. Art. I, 5 10, Fla. Const. 

The threshhold question is whether this issue is preser- 

ved for review and is properly before this court. "The con- 

stitutional application of a statute to a particular set of 

facts ... must be raised at the trial level." Trushin v. 

3. This statute has been substantially revised. Ch. 86- 
154, Laws of Fla. 



S t a t e ,  425 So.2d 1126 (F la .  1982):. Yost objected when the  

cos t s  were imposed a t  sentencing,  " . . . c i t i n g  h i s  i n a b i l i t y  

t o  make payment f o r  t h a t  two hundred d o l l a r s  and c i t i n g  t h e . .  . 
ex pos t  f a c t o  argument." ( R  30) 

On i t s  face ;  the  s t a t u t e  i s  c o n s t i t u t i o n a l .  Those 

defendants with an a b i l i t y  t o  pay a re  c red i t ed  and awarded 

ga in  time exac t ly  as  be fo re ,  provided they comply wi th  t h e  

procedure f o r  c o l l e c t i o n  of t h e  court  ordered c o s t s .  Indigent  

defendants a r e  a l s o  c red i t ed  and awarded g a i n  time exac t ly  a s  

before .  The s t a t u e e  provides f o r  a l t e r n a t e  payment of the  

cour t  cos t s  by performing community s e r v i c e  upon motion by 

t h e  defendant.  On i t s  f a c e ,  the  s t a t u e e  i s  not  r e t r o a c t i v e ,  

but  p e t i t i o n e r  recognizes t h e  r e t r o a c t i v e  app l i ca t ion  i n  t h i s  

case .  

The s tandard  method of advancing t h i s  claim i s  a 

p e t i t i o n  f o r  w r i t  of habeas corpus.  In  Weaver v .  Graham, 

450 U.S. 28, 101 S.Ct.  960, 67 L.Ed2d 1 7  (1981), t h e  pro s e  

l i t i g a n t  sought a w r i t  of habeas corpus i n  the  Supreme Court 

of F lo r ida ,  and when denied, he sought a w r i t  of habeas corpus 

success fu l ly  i n  t h e  United S t a t e s  Supreme Corut. Since Yost 

i s  a t t ack ing  the  l e g a l i t y  of h i s  de tent ion ,  habeas corpus 

review i s  appropr ia te .  

This i s s u e  w E l l  no t  be r i p e  f o r  review unless  and 

u n t i l  Yost r e fuses  t o  pay the $200 before  h i s  t e n t a t i v e  r e -  

l ease  d a t e .  See, 9944.275(3) (a) F l a .  S t a t .  (1985) (da te  on 

which Yost would otherwise be e n t i t l e d  t o  be r e l eased  through 

e t h e  normal acc rua l  of gain time) A t  t h a t  time Yost should 



a f i l e  a p e t i t i o n  f o r  w r i t  of habeas corpus.  Even more appro- 

p r i a t e ,  Yost could move a t  t h a t  t ime, pursuant t o  t h e  s t a t u t e  

i t s e l f ,  f o r  the  cour t  t o  determine h i s  indigency s t a t u s .  Upon 

a f inding  of indigency, the  cour t  would grant  t h e  ga in  t ime,  

r e l e a s e  respondent, and sentence him t o  a term of community 

s e r v i c e  i n  l i e u  of paying t h e  $200. Appel late  cour ts  should 

r e f r a i n  from i s su ing  advisory cipinions. See, S t a t e  v .  Kinner, 

398 So.2d 1360 (F la .  1981), Pace v .  King, 38 So.2d 823 (F la .  

1949). Moreover, Yost could pay t h e  $200 by h i s  t e n t a t i v e  

r e l e a s e  d a t e ,  thereby rendering h i s  chal lenge t o  hhis a s sess -  

ment moot. 

On the  m e r i t s ,  p e t i t i o n e r  advances s e v e r a l  arguments 

i n  support  of t h e  propos i t ion  t h a t  t h e r e  i s  no ex post  f a c t o  

a v i o l a t i o n  i n  t h i s  case .  This s t a t u t e  does not  a l t e r  t h e  penal  

provis ions because cour t  cos t s  a r e  not a pena l ty .  The cour t  

could always impose cour t  c o s t s ,  so the  s t a t u t e  does not  

impose a more onerous penal ty .  § §  939.01, 943,25, F l a .  S t a t  

(1985). The s t a t u t e  only changes the  procedure i n  which 

cos t s  a r e  ex t rac ted  from cr iminal  defendants;  t h i s  vrocedural  

change i s  not an ex ~ o s t  f a c t o  v i o l a t i o n .  

For a c r iminal  law t o  be ex vos t  f a c t o ,  two f a c t o r s  

must be p resen t :  It must be r e t r o s p e c t i v e  and i t  must disad-  

vantage the  offender  a f f e c t e d  by i t .  Even i f  a s t a t u t e  merely 

a l t e r s  penal provis ions  accorded by the  grace of the  l e g i s -  

l a t u r e ,  i t  i s  ex pos t  f a c t o  i f  i t  i s  r e t r o a c t i v e  and more 

onerous than t h e  law i n  e f f e c t  on t h e  d a t e  of t h e  o f fense .  

• Weaver v .  Graham, 450 U.S. a t  964-965. It i s  c l e a r  t h a t  t h i s  



s t a t u t e  i s  beine a m l i e d  re t roa .c t ive lv .  t h a t  i s .  t o  offenses 

committed before i t s  e f f e c t i v e  da t e .  However, t h i s  s t a t u t e  

does not  a l t e r  penal  provis ions .  Weaver v .  Graham, supra ,  

concerned a  s t a t u t e  t h a t  changed the  gain time t h a t  would 

be awarded t o  p r i soners .  Here, the  ga in  time i s  unchanged, 

only the  procedure by which i t  i s  c red i t ed .  The change i n  

the  way cour t  cos ts  a r e  co l l ec ted  i s  not r e l a t e d  t o  e i t h e r  

the  crime o r  the  penal ty .  The s t a t u t e  does not  a l t e r  t he  

penal p rov i s ions ,  so  i t  i s  not  an ex post  f a c t o  v i o l a t i o n .  

Following Yost 's  argument, every time court  cos t s  were i n -  

creased f o r  any reason,  t h a t  adminis t ra t ive  decis ion  would 

v i o l a t e  the c o n s t i t u t i o n a l  p roh ib i t ion  agains t  ex pos t  f a c t o  

laws. 

The computation of gain time i s  unaffected by t h i s  

s t a t u t e .  I f  a  c r iminal  defendant i s  not indigent  f o r  the  

purposes of t h i s  s t a t u t e ,  ga in  time w i l l  s t i l l  accrue,  but  

i t  w i l l  be f o r f e i t e d  i f  the  money i s  not  pa id  by t he  defen- 

dan t ' s  t e n t a t i v e  r e l e a se  da te .  For fe i tu re  of gain time f o r  

f a i l u r e  t o  pay a  c e r t a i n  sum ordered by the  cour t  has always 

been proper pursuant t o  sec t ions  944.275 (5) and 944.28, F lo r ida  

S t a tu t e s  (1985). Gain time may be f o r s e i t e d  i f  a  "prisoner  

i s  found g u i l t y  of an i n f r a c t i o n  of the  laws of t h i s  s t a t e  o r  

the  r u l e s  of the  department." 5 944.275 (5 ) ,  F l a .  S t a t .  (1985) 

(appl ies  t o  sentences imposed f o r  offenses committed on o r  

a f t e r  Ju ly  1 ,  1978). Moreover, " a l l  o r  any p a r t  of gain time 

a earned by a  pr isoner  according t o  the  provisions of law s h a l l  



be sub jec t  t o  f o r f e i t u r e  i f  such pr i soner  s h a l l  . . .  by a c t i o n  

o r  word r e f u s e  t o  c a r r y  out  any i n s t r u c t i o n  duly given t o  

him . . .  or v i o l a t e  any law of t h e  s t a t e  o r  any r u l e  o r  r egu la t ion  

of t h e  department o r  i n s t i t u t i o n . "  J 944.28 (2) (a )  F la .  S t a t  

(1985) (appl ied  p r i o r  t o  da te  of Yost 's  o f f e n s e ) .  F a i l u r e  t o  

obey a  court  order  of any kind c o n s t i t u t e s  contempp, and thus 

sub jec t s  t h e  v i o l a t o r  t o  f o r f e i t u r e  of gain t ime. See,  J 38.23 

F l a .  S t a t .  (1985). The provis ion  of s e c t i o n  27.3455 p rhh ib i t ing  

t h e  grant ing  of accrued ga in  time f o r  nonpayment of a  cour t  

ordered f e e  i s  nothing bu t  a  restatement  of the  law a s  i t  

e x i s t e d  p r i o r  t o  t h e  commission of Yost 's  of fense .  Consequently, 

unl ike  t h e  f a c t s  i n  Weaver, supra ,  the  f o r f e i t u r e  of ga in  time 

i n  s e c t i o n  27.3455 does not  change t h e  amount o r  a v a i l a b i l i t y  

a of ga in  t ime. Any change i s  merely procedural ,  which does 

no t  v i o l a t e  ex post  f a c t o .  S t a t e  v .  Jackson, supra ,  Dobbert 

v .  F lo r ida ,  432 U.S. 292, 97 S .Ct .  2290, 53 L.Ed2d 344 (1977). 

In  Dobbert the  F lo r ida  death pena l ty  s t a t u t e  was 

upheld aga ins t  an ex pos t  f a c t o  a t t a c k  because t h e  change 

i n  t h e  s t a t u t e  was "c lea r ly  procedural".  "Even though i t  may 

work t o  the  disadvantage of a  defendant,  a  procedural  change 

i s  not  ex post  f a c t o . "  Dobbert v .  F l o r i d a ,  432 U.S. a t  293. 

Sect ion 27.3455, F lo r ida  S t a t u t e s  (1985) i s  a l s o  c l e a r l y  

procedural .  

Even the  indigent  defendant cannot argue t h e  s t a t u t e  

imposes a  g r e a t e r  quantum of punishment than previously authorized 

An indigent  does not  lose  ga in  t ime,  nor  does an indigent  pay 

f e e s .  Ins tead ,  an indigent  must perform community s e r v i c e  a t  



t h e  terminat ion of i n c a r c e r a t i o n .  Again, p r i o r  t o  t h e  d a t e  

of Yost 's  o f fense ,  the  court  had the  au thor i ty  t o  impose a 

s p l i t  sentence ,  imposing inca rce ra t ion  and then a per iod of 

community s e r v i c e .  § 775.091, F la .  S t a t .  (1985). Al t e rna t ive  

d i spos i t ions  inc lude  s p l i t  sentences ,  pub l i c  s e r v i c e ,  o r  

any o the r  d i s p o s i t i o n  authorized by law. § 921.187 F l a .  S t a t .  

(1985) . 
Sect ion 27.3455 i s  p l a i n  i n  i t s  meaning: a l l  per-  

sons who a r e  found g u i l t y  of any felony o r  misdemeanor s h a l l  

have a d d i t i o n a l  c o s t s  imposed a t  the  time of sentencing.  I n  

imposing cos t s  under s e c t i o n  27.3455, t h e  cour t s  cannot d i s t -  

inguish  between indigent  defendants and nonindigent defendants ; 

t h e  language of t h e  s t a t u t e  i s  mandatory. 

However, a d i s t i n c t i o n  i s  made between indigent  and 

nonindigent defendants with regard t o  c o l l e c t i o n  of such c o s t s .  

The language of t h e  s t a t u t e  i s  c l e a r  t h a t  immediate payment of 

these  cos t s  i s  not mandatory, as  the  enforcement procedures 

i n  t h e  s t a t u t e  provide an a l t e r n a t i v e  t o  payment capable of 

being exerc ised  i n  the  f u t u r e ,  upon a determination of indigency. 

A determination of indigency f o r  purposes of t h i s  s e c t i o n  can 

be made a t  any t ime,  a s  t h e  court  r e t a i n s  j u r i s d i c t i o n  expressly ' 

f o r  t h a t  purpose. Such a f inding  can be made a t  the  time of 

sentencing upon proper motion t o  the  c o u r t ,  o r  a t  any time 

t h e r e a f t e r .  This f e a t u r e  of the  s t a t u t e  recognizes t h a t  9 

person ' s  circumstances can change a f t e r  convict ion.  Monetary 

resources a v a i l a b l e  t o  t h e  defendant a t  the  time of convict ion 

may be exhausted,  o r  conversely,  time i n  pr i son  can be converted 



i n t o  money, f o r  example, by w r i t i n g  a  book. F a i l u r e  t o  pay 

those cos t s  f o r f e i t s  accrued ga in  t ime;  y e t ,  due t o  t h e  c o u r t ' s  

r e t e n t i o n  of j u r i s d i c t i o n ,  a  defendant may s t i l l  seek a  de te r -  

mination of indigency t o  avoid payment of the  cos t s  and avoid 

f o r f e i t u r e  of h i s  ga in  time resdtl t ing from h i s  f a i l u r e  t o  obey 

a  cour t  order  r equ i r ing  payment. I n  exchange, t h e  defendant 

must perform community s e r v i c e ,  something he could have been 

requi red  t o  do i n  t h e  f i r s t  p lace  under p reex i s t ing  law. 

The imposit ion of t h e  monetary payment of $200 simply 

does n o t  v i o l a t e  ex pos t  f a c t o  doct r ines  s i n c e  i t  i s  no t  an 

inc rease  i n  the  quantum of punishment bu t  i s  merely a  pro- 

cedural  change. The s t a t e  submits t h a t  Yost has no t  r ebu t t ed  

t h e  presumption of the  c o n s t i t u t i o n a l i t y  of s e c t i o n  2 7 . 3 4 5 5  • i n  t h a t  no added punishment o r  disadvantage e x i s t s  t o  demonstrate 

ex pos t  f a c t o  v i o l a t i o n s .  



'CONCLUS'I'ON 

Rased upon t h e  arguments  and a u t h o r i t i e s  c i t e d  h e r e i n ,  

p e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  honorab le  Cour t  t o  answer 

t h e  c e r t i f i e d  q u e s t i o n  by f i n d i n g  t h a t  s e c t i o n  27.3455, F l o r i d a  

S t a t u t e s  (1985) does n o t  v i o l a t e  t h e  e x  p o s t  f a c t o  p r o v i s i o n s  

of t h e  C o n s t i t u t i o n s  of t h e  U n i t e d  S t a t e s  and t h e  S t a t e  of 

F l o r i d a .  
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