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STATEMENT O F  THE CASE 

On o r  a b o u t  A p r i l  1 7 ,  1 9 8 5 ,  t h e  S t a t e  A t t o r n e y  f o r  t h e  

E l e v e n t h  J u d i c i a l  C i r c u i t  i s s u e d  a s u b p o e n a  d u c e s  t e c u m  

d i rec ted  t o  " C u s t o d i a n  o f  R e c o r d s "  o f  W e l l i n g t o n  P r e c i o u s  

Metals, I n c .  The  S u b p o e n a  was s e r v e d  u p o n  R e s p o n d e n t  D a n i e l  

Weiss. I n  h i s  M o t i o n  t o  Q u a s h  t h e  S u b p o e n a ,  R e s p o n d e n t  Weiss 

a v e r r e d  t h a t  h e  i s  t h e  s o l e  s h a r e h o l d e r  and. w o u l d  b e  t h e  

c u s t o d i a n  o f  r e c o r d s  f o r  t h o s e  d o c u m e n t s  r e q u e s t e d  i n  t h e  

s u b p o e n a .  R e s p o n d e n t  a l s o  a v e r r e d  t h a t  t h e  a c t  o f  p r o d u c i n g  

t h e  d o c u m e n t s  w o u l d  t e n d  t o  i n c r i m i n a t e  h i m ,  b e c a u s e  h e  w o u l d ,  

b y  h i s  a c t  o f  p r o d u c i n g  t h e  d o c u m e n t s ,  a d m i t  t h e  e x i s t e n c e  o f  

t h e  d o c u m e n t s  a n d  h i s  p o s s e s s i o n  o f  t h e m ,  a n d  w o u l d  

a u t h e n t i c a t e  t h e  d o c u m e n t s .  

The  t r i a l  c o u r t ,  based o n  t h e s e  a v e r m e n t s ,  h e l d  t h a t  

R e s p o n d e n t  Weiss, a s  c o r p o r a t e  r e c o r d s  c u s t o d i a n ,  c o u l d  v a l i d l y  

r a i s e  a f i f t h  amendment  p r i v i l e g e  w h e r e  t h e  a c t  o f  p r o d u c t i o n  

m i g h t  t e n d  t o  i n c r i m i n a t e  h im.  The  t r i a l  c o u r t  s t a t e d  t h a t  t h e  

S t a t e  A t t o r n e y ' s  O f f i c e  c o u l d  c o m p e l  R e s p o n d e n t  Weiss t o  

p r o d u c e  t h e  d o c u m e n t s  by c o n f e r r i n g  i m m u n i t y  s o l e l y  a s  t o  t h e  

a c t  o f  p r o d u c t i o n .  The  S t a t e  d e c l i n e d  t o  d o  s o ,  a r g u i n g  t h a t  

t h e r e  was n o  i m m u n i t y  i n  t h i s  case. The  t r i a l  c o u r t  q u a s h e d  

t h e  s u b p o e n a  i s s u e d  i n  t h i s  c a u s e .  B e c a u s e  t h i s  q u e s t i o n  

a p p e a r e d  t o  b e  o n e  o f  f i r s t  i m p r e s s i o n  i n  F l o r i d a ,  t h e  t r i a l  

c o u r t  s u g g e s t e d  t h a t  t h i s  i s s u e  be dec ided  by a n  a p p e l l a t e  

c o u r t  . 



The D i s t r i c t  C o u r t  o f  . Appeal  o f  F l o r i d a ,  T h i r d  

D i s t r i c t  g r a n t e d  c e r t i o r a r i  and a f f i r m e d  t h e  t r i a l  c o u r t ' s  

o r d e r  i n s o f a r  a s  i t  h e l d  t h a t  a  c u s t o d i a n  of  c o r p o r a t e  r e c o r d s  

may a s s e r t  a  p e r s o n a l  f i f t h  amendment p r i v i l e g e ,  b u t  remanded 

t o  t h e  t r i a l  c o u r t  f o r  an e v i d e n t i a r y  h e a r i n g  t o  d e t e r m i n e  

whether  t h e  compl i ance  w i t h  t h e  subpoena d u c e s  tecum w i l l  be 

i n c r i m i n a t i n g .  S t a t e  v .  W e l l i n q t o n  P r e c i o u s  M e t a l ,  I n c . ,  487 

So. 2d 326, 327 ( F l a .  3d DCA 1 9 8 6 ) .  Judge  Pea r son  c o n c u r r e d  

s p e c i a l l y  t o  p o i n t  o u t  t h a t  t h e  t h r e e  j u d g e s  on t h e  p a n e l ,  and 

t h e  two f e d e r a l  c i r c u i t s  t h a t  have a d d r e s s e d  t h e  i s s u e ,  a l l  

a g r e e  t h a t  t h e  c u s t o d i a n  i s  p e r m i t t e d  t o  r e s i s t  p roduc ing  

c o r p o r a t e  r e c o r d s  upon a  showing t h a t  t h e  a c t  o f  d o i n g  s o  would 

be  communica t ive  and i n c r i m i n a t i n g .  Id. a t  328. On May 1 9 ,  

1986,  t h e  D i s t r i c t  C o u r t  d e n i e d  t h e  S t a t e ' s  P e t i t i o n  f o r  

Rehea r ing .  The P e t i t . i o n e r V s  P e t i t i o n  f o r  D i s c r e t i o n a r y  Review 

f o l l o w e d .  

ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL DOES NOT 
DIRECTLY CONFLICT WITH ANY DECISION FROM OTHER 
DISTRICTS. 

P e t i t i o n e r  a s s e r t s  t h a t  t h e  d e c i s i o n  below d i r e c t l y  

c o n f l i c t s  w i t h  D e l i s i  v.  Smi th ,  423 So. 2d 934 ( F l a .  2d DCA 

1982)  ; S t a t e  v .  Dawson, 290 So. 2d 79 ( F l a .  1st DCA 1974)  ; and 

Marks v. Green ,  122  So. 2d 491 ( F l a .  1st DCA 1 9 6 0 ) .  

A. The C o u r t  below e x p r e s s l y  found t h e  
i s s u e  t o  be  one  of  f i r s t  i m p r e s s i o n .  



The c o u r t  below a d d r e s s e d  t h e  f o l l o w i n g  i s s u e :  

Whether t h e  owner of a  one-man c o r p o r a t i o n  
c a n  be compel led  t o  p roduce  r e c o r d s  of  a  
c o r p o r a t i o n  w i t h o u t  a  g r a n t  o f  u s e  immunity 
where t h e  a c t  o f  p r o d u c i n q  may be b o t h  
t e s t i m o n i a l  and i n c r i m i n a t i n g .  

S t a t e  v. W e l l i n q t o n  P r e c i o u s  M e t a l s ,  I n c . ,  487 So. 2d 326, 327 

( F l a .  3d DCA 1986)  ( emphas i s  i n  o r i g i n a l ) .  I n  1984,  t h e  

Supreme C o u r t  o f  t h e  Uni ted  S t a t e s  i n  Un i t ed  S t a t e s  v. Doe, 465 

U.S. 605 ( 1 9 8 4 ) ,  h e l d  t h a t  a  s o l e  p r o p r i e t o r  may a s s e r t  a  f i f t h  

amendment p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  and may r e f u s e  

t o  p roduce  b u s i n e s s  r e c o r d s  i f  t h e  a c t  o f  p roduc inq  t h o s e  

documents  would be t e s t i m o n i a l  and i n c r i m i n a t i n g .  

P r i o r  t o  t h e  d e c i s i o n  by t h e  T h i r d  D i s t r i c t ,  no s t a t e  

a p p e l l a t e  c o u r t  i n  F l o r i d a  had a d d r e s s e d  t h e  i s s u e  of  whether  a  

c o r p o r a t e  r e c o r d s  c u s t o d i a n  c o u l d  invoke  t h e  " a c t  of  

p r o d u c t i o n "  d o c t r i n e .  - See  W e l l i n g t o n ,  487 So. 2d a t  327 

( " [ T l h e  p a r t i e s  a g r e e  [ t h a t  t h e  i s s u e ]  h a s  never  been a d d r e s s e d  

d i r e c t l y  by t h e  c o u r t s  of  t h i s  s t a t e . " ) .  

P e t i t i o n e r  c i t e s  t o  c a s e s  which were d e c i d e d  b e f o r e  

t h e  Doe C o u r t  a p p l i e d ,  f o r  t h e  f i r s t  t i m e ,  t h e  " a c t  o f  

p r o d u c t  i o n "  d o c t r i n e  . These c o u r t s  o b v i o u s l y  d i d  n o t  a d d r e s s  

t h e  " a c t  o f  p r o d u c t i o n "  d o c t r i n e ;  i n s t e a d ,  t h e y  d e c i d e d  t h e  

i s s u e  o f  whether  c o n t e n t s  o f  c o r p o r a t e  documents  were  

p r i v i l e g e d .  For  example,  i n  De l i s i ,  423 So. 2d a t  940, t h e  

c o u r t  s t a t e d  t h a t :  " t h e  c u s t o d i a n  of  t h e s e  r e c o r d s  c a n n o t  

o b j e c t  t o  t h e i r  p r o d u c t i o n  on g rounds  of  s e l f - i n c r i m i n a t i o n  

e v e n  when . . . t h e  r e c o r d s  c u s t o d i a n  . . . migh t  be  i m p l i c a t e d  



in the criminal activity by virtue of the content of the 

records." This holding -- that the contents of corporate 

documents are not privileged -- is consistent with the decision 
of the court below. The Third District, in the present case, 

agreed that "a custodian of records has no privilege to refuse 

production of corporate documents even though the contents tend 

to incriminate him." Wellinqton, 487 So. 2d at 326; see also 

United States v. Doe, 465 U.S. 605 (1984) (applying the "act of 

production" doctrine, while holding that the contents of the 

business documents were not privileged). 

The District Court below explained that the rule of 

law which holds that the contents are not privileged was 

distinct from the narrow issue it decided. Once a District 

Court of Appeal determines that certain case law is not 

controlling, Supreme Court jurisdiction will not be found in 

the absence of "real and embarrassing conflict." Financial 

Federal Savings and Loan v. Burleiqh House, Inc., 336 So. 2d 

1145 (Fla. 1976); Baxter v. Royal Indemnity Co., 317 So. 2d 

725, 726 (Fla. 1975). 

B. No express and direct conflict exists amonq 
the districts. 

Even if the district court decisions, cited by 

Petitioner addressed the same issue as the case sub judice, 

the decisions are not in conflict. The court below held that 

an owner of a one-man corporation may not be compelled, 



p u r s u a n t  t o  a  subpoena d u c e s  tecum, t o  p roduce  c o r p o r a t e  

r e c o r d s  i f  t h e  a c t  o f  p r o d u c i n g  t h e  r e c o r d s  would be 

t e s t i m o n i a l  and i n c r i m i n a t i n g .  The c o u r t  i n  Marks v.  Green,  

122  So. 2d 491  ( F l a .  1st DCA 1960)  h e l d  t h a t  a  s o l e  owner o f  a  

c o r p o r a t i o n ,  which had p a i d  t a x  on i n t a n g i b l e  p r o p e r t y ,  was 

r e q u i r e d  t o  pay a n  i n t a n g i b l e  p r o p e r t y  t a x  on h i s  s t o c k  i n  t h e  

c o r p o r a t i o n .  T h i s  d e c i s i o n  is  n o t  i n  c o n f l i c t  w i t h  t h e  

d e c i s i o n  be low,  nor  d o e s  it even  a d d r e s s  t h e  same s u b j e c t  o r  

i s s u e .  

I n  D e l i s i  v .  Smi th ,  423 So. 2d 934 ( F l a .  2d DCA 1 9 8 2 ) ,  

t h e  c o u r t  quashed  an  o r d e r  which r e q u i r e d  a  p a r t y  t o  p roduce  

r e c o r d s  p e r t a i n i n g  t o  v a r i o u s  e n t i t i e s ,  b u t  remanded t h e  c a s e  

t o  t h e  t r i a l  c o u r t  t o  d e t e r m i n e  whether  t h e  e n t i t i e s  were 

o r g a n i z e d ,  f o r m a l  o r g a n i z a t i o n s .  T h i s  h o l d i n g  d o e s  n o t  

c o n f l i c t  w i t h  t h e  d e c i s i o n  below i n  t h e  c a s e  s u b  j u d i c e .  I f  a  

c o n f l i c t  between t h e  d i s t r i c t s  c a n  be i n f e r r e d ,  t h e  c o n f l i c t  

c e r t a i n l y  would n o t  be d i r e c t .  

P e t i t i o n e r  a l l e g e s  t h a t  d i c t a  i n  S t a t e  v. Dawson, 290 

So. 2d 79 ( F l a .  1st  DCA 1984)  t h a t  a  p r i v i l e g e  a g a i n s t  

s e l f - i n c r i m i n a t i o n  c a n n o t  be  u t i l i z e d  by o r  on b e h a l f  o f  a  

c o r p o r a t i o n ,  i s  i n c o n s i s t e n t  w i t h  t h e  d e c i s i o n  below. The  

d i s t r i c t  c o u r t  i n  t h e  p r e s e n t  c a s e  a l s o  s t a t e d  t h a t  " a  

c o r p o r a t i o n  d o e s  n o t  en  joy  t h e  p r i v i l e g e  a g a i n s t  

s e l f - i n c r i m i n a t i o n . "  487 So. 2d 327. T h e r e f o r e ,  t h e  c o u r t s  

a g r e e d  on t h a t  issue. The i s s u e  o f  c o r p o r a t e  p r i v i l e g e  was n o t  

d e c i d e d  by t h e  T h i r d  D i s t r i c t  i n  t h e  i n s t a n t  c a s e .  T h e r e f o r e ,  



no c o n f l i c t  e x i s t s  among t h e  d i s t r i c t s ,  and t h i s  ground may n o t  

be  u t i l i z e d  t o  i n v o l v e  t h e  j u r i s d i c t i o n  o f  t h i s  C o u r t .  

C .  No e x p r e s s  and d i r e c t  c o n f l i c t  between 
d e c i s i o n s  w i l l  be found mere ly  because  
one  d e c i s i o n  i s  i n c o n s i s t e n t  w i t h  t h e  
d i c t a  i n  a n o t h e r .  

I n  C i o n g o l i  v.  S t a t e ,  337 So. 2d 780,  781  ( F l a .  1 9 7 6 ) ,  

t h e  c o u r t  h e l d  t h a t  t h e  a l l e g e d  c o n f l i c t i n g  l a n g u a g e  among t h e  

d e c i s i o n s  was "mere o b i t e r  d i c t a ,  and t h a t  t h e  w r i t  o f  

c e r t i o r a r i  s h o u l d  be d i s c h a r g e d . "  

The l anguage  i n  Dawson, s u p r a ,  which P e t i t i o n e r  a r g u e s  

c o n f l i c t s  w i t h  t h e  h o l d i n g  below,  is d i c t a .  The c o u r t  i n  

Dawson h e l d  t h a t  an a t t o r n e y  p r a c t i c i n g  a s  a  p r o f e s s i o n a l  

s e r v i c e  c o r p o r a t i o n  c o u l d  a s s e r t  t h e  f i f t h  amendment p r i v i l e g e  

a g a i n s t  s e l f - i n c r i m i n a t i o n  when documents  o f  t h e  p r o f e s s i o n a l  

s e r v i c e  c o r p o r a t i o n  were subpoenaed .  P e t i t i o n e r  p o i n t s  t o  

l anguage  t h a t  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  c a n n o t  

be u t i l i z e d  by a  c o r p o r a t i o n .  T h i s  l anguage  is  c l e a r l y  d i c t a ,  

and  f u r t h e r ,  d o e s  n o t  even  c o n f l i c t  w i t h  t h e  d e c i s i o n  below. 

11. THE DECISION OF THE DISTRICT COURT OF APPEAL DOES NOT 
AFFECT A CLASS OF CONSTITUTIONAL OR STATE OFFICERS. 

P e t i t i o n e r  a r g u e s  t h a t  t h e  c o u r t  s h o u l d  g r a n t  

j u r i s d i c t i o n  mere ly  because  a  s t a t e  a t t o r n e y  is i n v o l v e d .  

I n  S p r a d l e y  v.  S t a t e ,  298 So. 2d 697 ( F l a .  1 9 7 4 ) ,  t h e  

c o u r t  h e l d  t h a t  a  s t a t e  a t t o r n e y ' s  f a i l u r e  t o  comply w i t h  

d i s c o v e r y  r e q u i r e m e n t s  d i d  n o t  v e s t  t h e  Supreme C o u r t  w i t h  



jurisdiction on the ground that the case affected a class of 

constitutional or state officers. The court rejected a rule 

that would have granted jurisdiction over a case whenever the 

decision below concerned the propriety of a prosecuting 

attorney's actions. The court announced the standard for 

determining jurisdiction over a case affecting a class of state 

or constitutional officers: 

A decision which "affects a class of 
constitutional or state officers" must be 
one which does more than simply modify or 
construe or add to the case law which 
comprises much of the substantive and 
procedural law of the sta.te. Such cases 
naturally affect all classes of 
constitutional or state officers, in that 
the members of these classes are bound by 
the law the same as any other citizen. To 
vest this court with certiorari 
jurisdiction, a court must directly and, in 
some way, exclusively affect the duties, 
powers, validity, formation, termination or 
regulation of a particular class of 
constitutional or state officers. This may 
be a decision in a case in which the class, 
or some of its members, is directly involved 
as a party. It may also be in a case in 
which no member of the class is a party if 
the decision generally affects the entire 
class in some way unrelated to the specific 
facts of that case. 

Spradley, 293 So. 2d at 701. 

In the instant case, a state attorney is not a party 

to the case; nor does the decision generally affect the class 

of state attorneys in some way unrelated to the specific facts 

of the case. Therefore, this Court does not have discretion to 

grant jurisdiction on the ground that the decision affects a 

class of constitutional or state officers. 



111. THE DECISION OF THE DISTRICT COURT OF APPEAL DOES NOT 
EXPRESSLY CONSTRUE A PROVISION OF THE FLORIDA OR 
FEDERAL CONSTITUTIONS. 

The D i s t r i c t  C o u r t  o f  Appeal  c l e a r l y  a p p l i e d  

c o n s t i t u t i o n a l  p r o v i s i o n s  t o  t h e  f a c t s  o f  t h e  p r e s e n t  c a s e .  

The c o u r t  i n  R o i a s  v.  S t a t e ,  288 So. 2d 234,  236 ( F l a .  1973)  

e x p l a i n e d :  "Apply ing  is  n-ot synonymous w i t h  c o n s t r u i n g ;  t h e  

fo rmer  i s  NOT a  b a s i s  f o r  o u r  j u r i s d i c t i o n . "  (Emphas is  i n  

o r i g i n a l ) .  I n  Oq le  v. P e p i n ,  273 So. 2d 391  ( F l a .  1 9 7 3 ) ,  t h e  

c o u r t ,  i n  d e t e r m i n i n g  whether  t o  g r a n t  j u r i s d i c t i o n  t o  r e v i e w  a  

d i s t r i c t  c o u r t  d e c i s i o n ,  s t a t e d  t h a t  an  o p i n i o n  d o e s  n o t  

c o n s t r u e  a  c o n s t i t u t i o n a l  p r o v i s i o n  u n l e s s  it u n d e r t a k e s  t o  

" e l i m i n a t e  e x i s t i n g  d o u b t s  a r i s i n g  from t h e  l a n g u a g e  o r  terms 

of t h e  c o n s t i t u t i o n a l  p r o v i s i o n . "  O g l e ,  273 So.  2d a t  392 ,  

q u o t i n g  Armstrong v. C i t y  of  Tampa, 106  So. 2d 407, 409 ( F l a .  

1 9 5 8 ) .  

The s e t t l e d  r u l e  i s  t h a t  a  c u s t o d i a n  of  c o r p o r a t e  

r e c o r d s  may r e f u s e  t o  p roduce  t h o s e  r e c o r d s  i f  t h e  a c t  o f  

p r o d u c i n g  t h e  documents  w i l l  be t e s t i m o n i a l  and i n c r i m i n a t i n g .  

See  I n  re  Grand J u r y  M a t t e r  (Brown) ,  768 F.2d 525 (3d C i r .  - 
1985)  ( e n  banc )  ; I n  re K a t z ,  623 F.2d 122  (2d C i r .  1980)  ; I n  r e  

Grand J u r y  83-8 ( M I A )  Subpoena Duces Tecum, 6 1 1  F. Supp. 16  

(S.D. F l a .  1 9 8 5 ) .  P e t i t i o n e r  c l a i m s  t h a t  I n  r e  Two Grand J u r y  

Subpoenae,  769 F.2d 52 (2d C i r .  1985)  s u p p o r t s  t h e  p r o p o s i t i o n  

t h a t  t h e  " a c t  of  p r o d u c t i o n "  d o c t r i n e  d o e s  n o t  a p p l y  t o  l i m i t  

t h e  subpoenas  d i r e c t e d  t o  a  c o r p o r a t i o n .  P e t i t i o n e r  m i s r e a d s  

t h e  d e c i s i o n .  I n  Two Grand J u r y  Subpoenae ,  t h e  c o u r t  a f f i r m e d  

t h e  d i s t r i c t  c o u r t ' s  d i r e c t i o n  t h a t  t h e  c o r p o r a t i o n  a p p o i n t  an  
-8- 



a g e n t  who i s  n o t  a  t a r g e t  t o  p r o d u c e  t h e  c o r p o r a t e  r e c o r d s ,  

because  t h e  c u s t o d i a n  of c o r p o r a t e  r e c o r d s  was n o t  r e q u i r e d  t o  

p roduce  t h e  r e c o r d s  h i m s e l f .  

I V .  ASSUMING ARGUENDO THAT THE SUPREME COURT HAS THE 
DISCRETION TO REVIEW THE DECISION, THE COURT SHOULD 
NOT GRANT JURISDICTION. 

The c a s e  s u b  j u d i c e  is n o t  t h e  t y p e  of  c a s e  i n  which - 
t h e  Supreme C o u r t  s h o u l d  g r a n t  r eve iw .  P e t i t i o n e r  and 

Respondent  d i s p u t e  whether  t h e  c a s e  s h o u l d  be governed  by 

Second C i r c u i t  d e c i s i o n  i n  I n  r e  Two Grand J u r y  Subpoenae,  769 

F.2d 52 (2d  C i r .  1985)  o r  t h e  T h i r d  C i r c u i t  d e c i s i o n  i n  I n  Re 

Grand J u r y  M a t t e r  (Brown),  768 F.2d 525 (3d C i r .  1985)  (en 
b a n c ) .  These two c i r c u i t s  d i s a g r e e  o n l y  on two i s s u e s .  F i r s t ,  

t h e  c o u r t  i n  Two Grand J u r y  Subpoenae a rgued  t h a t  a  c u s t o d i a n  

i s  n o t  g e n e r a l l y  i n c r i m i n a t e d  by h i s  a c t  o f  p r o d u c t i o n .  769 

F.2d a t  57 .  The Brown c o u r t  neve r  adop ted  t h i s  view. I n  t h e  

c a s e  s u b  j u d i c e ,  t h e  D i s t r i c t  C o u r t  h a s  remanded t h e  c a u s e  t o  

t h e  t r i a l  c o u r t  f o r  an  e v i d e n t i a r y  h e a r i n g  t o  d e t e r m i n e  whether  

compl i ance  w i t h  t h e  subpoena d u c e s  tecum w i l l  b e  i n c r i m i n a t i n g .  

The o n l y  o t h e r  i s s u e  i n  d i s p u t e  is t h e  method c o u r t s  

may employ t o  e n s u r e  t h a t  c o r p o r a t e  documents  a r e  n o t  

s h i e l d e d .  I n  Two Grand J u r y  Subpoenae ,  t h e  c o u r t  f e l t  t h a t  

when a  r e c o r d s  c u s t o d i a n  a s s e r t s  h i s  f i f t h  amendment p r i v i l e g e  

a g a i n s t  s e l f - i n c r i m i n a t i o n  t o  a v o i d  p r o d u c i n g  c o r p o r a t e  

documents ,  a  c o r p o r a t i o n  s h o u l d  a p p o i n t  one  of i t s  employees a s  

an  a g e n t  t o  p roduce  t h e  documents .  769 F.2d a t  57.  The Brown 

c o u r t ,  on t h e  o t h e r  hand,  h e l d  t h a t  t h e  o n l y  means by which t h e  



government may compel a testimonial, incriminating act of 

production by a custodian is to grant him use immunity as to 

the act of production. 768 F.2d at 528. 

The determination of whether an act of production is 

incriminating is appropriate for trial court determination; and 

the determination of what procedure to follow in compelling 

production is properly within the province of the trial court 

or the District Courts of Appeal, not the Supreme Court of 

Florida. 

CONCLUSION 

Based upon the foregoing, the Respondents, Wellington 

Precious Metals, Inc. and Daniel Weiss, request this Honorable 

Court to deny Petitioners' Petition for Discretionary Review. 
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SUMMARY OF THE ARGUMENT 

Petitioner's assertion that there is direct conflict 

among the district courts on this issue, is without merit. The 

decision below addresses the applicability of the "act of 

production" doctrine to a custodian of corporate records, an 

issue addressed by no other district. Furthermore, the 

language of other opinions, alleged by Petitioner to create a 

conflict with the decision below, is merely dicta. 

Petitioner also mistakenly asserts that the decision 

below expressly affects a class of constitutional or state 

officers. The court may not review a decision on this ground 

unless the officer is a party to the case or the decision 

affects the class of officers in a way unrelated to the 

specific facts of the case. Spradley v. State, 293 So.2d 697 

(Fla. 1974). 

Petitioner asserts, as a final ground for review, that 

the decision below expressly construes a provision of the 

Florida or federal constitutions. Such an assertion is 

unsupportable; the court below applied, but did not construe, a 

provision of the United States Constitution. 

Assuming arquendo that the court has the discretion to 

review the decision below, the court should not grant 

jurisdiction, because the issue is properly within the province 

of the District Court of Appeal. 


