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STATEMENT OF THE CASE AND FACTS 

On J u n e  6 ,  1 9 8 4 ,  p e t i t i o n e r  was c h a r g e d  w i t h  b u r g l a r y  o f  a 

s t r u c t u r e  w h i l e  a rmed  w i t h  a k n i f e ,  a f i r s t  d e g r e e  f e l o n y  

( R - 1 6 3 ) .  P e t i t i o n e r  e n t e r e d  a g u i l t y  p l e a  o n  J u n e  27,  1984 ,  and 

was s e n t e n c e d  t o  f o u r  y e a r s  p r o b a t i o n  ( R - 1 6 4 ) .  A g u i d e l i n e s  

s c o r e s h e e t  was ( i n c o r r e c t l y )  p r e p a r e d  a t  t h a t  t ime a n d  t h e  

recommended r a n g e  c a l l e d  f o r  p r o b a t i o n  (R-165) .  

On November  2 ,  1984 ,  a n  a f f i d a v i t  o f  v i o l a t i o n  o f  p r o b a t i o n  

was f i l e d  c h a r g i n g  t h a t  p e t i t i o n e r  h a d  v i o l a t e d  t h e  l aw by  

t r a f f i c k i n g  i n  s t o l e n  p r o p e r t y  o n  O c t o b e r  29 a n d  3 0 ,  1 9 8 4  

(R-166) .  A f t e r  a f i n a l  v i o l a t i o n  o f  p r o b a t i o n  h e a r i n g ,  t h e  t r i a l  

c o u r t  f o u n d  p e t i t i o n e r  i n  v i o l a t i o n  and  r e v o k e d  h i s  p r o b a t i o n  

(R-143,168) .  

A new s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  was p r e p a r e d  (R-170) .  

P e t i t i o n e r  s c o r e d  113  p o i n t s  u n d e r  C a t e g o r y  5 ;  6 0  p o i n t s  f o r  a 

f i r s t  d e q r e e  f e l o n y  a s  t h e  p r i m a r y  o f f e n s e  a t  c o n v i c t i o n ,  48 

p o i n t s  unde r  p r i o r  r e c o r d  f o r  o n e  second  d e g r e e  f e l o n y  and  f o u r  

t h i r d  d e g r e e  f e l o n i e s  and  f i v e  p o i n t s  f o r  t h e  number o f  p r i o r  

c o n v i c t i o n s  f o r  C a t e g o r y  5  o f f e n s e s  (R-170)  . T h i s  score  p l a c e d  

p e t i t i o n e r  i n  t h e  f i f t h  g r i d ,  f o r  a recommended s e n t e n c e  o f  f i v e  

y e a r s ,  w h i c h  was e l e v a t e d  t o  t h e  n e x t  q r i d  b y  r e a s o n  o f  t h e  

v i o l a t i o n  o f  p r o b a t i o n ;  t h a t  g r i d  recommended s i x  y e a r s  impr ison-  

ment ,  w i t h  a f ive -and-a -ha l f  t o  s e v e n  y e a r  r a n g e  o f  d i s c r e t i o n .  

On J a n u a r y  2 8 ,  1 9 8 5 ,  t h e  c o u r t  s e n t e n c e d  p e t i t i o n e r  t o  1 5  

y e a r s  i n c a r c e r a t i o n  and d i c t a t e d  i n t o  t h e  r e c o r d  t h e  c o u r t ' s  many 



reasons for aggravatins outside the guidelines (R-156-160, 

Appendix - 11-16). Petitioner timely appealed. On November 6, 

1985, the district court entered a written decision relinquishing 

jurisdiction for 30 days "with directions to put the grounds in 

writing or follow the other dictates of Boynton v. State, 473 

So.2d 703 (Fla. 4th DCA 1985)," or attach a signed transcript to 

the scoresheet. Rallard v. State, 477 So.2d 671 (Fla. 1985) 

(Appendix - 1). The district court further said: 

In complying with the foregoing, we respect- 
fully request the trial judge to reconsider the 
grounds relied upon in the light of any new 
case law that has been announced since the date 
of sentencinq, some 15 months ago. 

Ballard v. State, supra, (Appendix - 1). 
Petitioner moved for rehearing on November 8, 1985, object- 

inq to the decision and maintaining he was entitled to a resen- 

tencing with a concomitant right to be present with counsel. 

Petitioner also complained that giving the trial court an 

opportunity to delete and change reasons for departure ran 

counter to Albritton v. State, 476 So.2d 158 (Fla. 1985). 

(Appendix - 2-4). On December 4, 1985, petitioner's rehearing 

motion was denied "without prejudice to present these arguments 

to the trial court." (A-5) .l 

On December 3, 1985, the trial court entered a written order 

departing from the sentencing guidelines for these two reasons: 

1 
Thereafter, petitioner attempted to invoke the court's 
discretionary review jurisdiction to this decision of 
November 6, 1995, but his request was denied. Ballard v. 
State, Supreme Court Case No. 68, 122. 



(1.) Continuing pattern of increasing serious 
offenses. The Court herein incorporates the 
attached copy of pages 2 and 3 of &the January 
28, 1985 sentencing hearing. 

(2.) The defendant's poor performance on 
probation and his inability to rehabilitation. 
The Court herein incorporates pages 4, 5 and 6 
of the January 28, 1985 sentencing hearing. 

On January 31, 1986, the district court requested supplemen- 

tal briefs on the written reasons for departure (A-7), which the 

parties prepared and filed. 

On Yay 21, 1986, the district court entered its decision 

that the written reasons made upon relinquishment of jurisdiction 

complied with the dictates of Roynton v. State, supra, and that 

the reasons were not invalid under Hendrix: 

In addition, the reasons set forth as grounds 
for departure from the sentencing guidelines, 
Ballard's escalating pattern of more serious 
offenses and his unamenability to rehabilita- 
tion, are clear and convincing reasons for 
departure. We find that the above reasons do 
not represent the type of "doublen considera- 
tion of prior offenses prohibited by Hendrix v. 
State, 475 So.2d 1218 (Fla. 1985), since it is 
not the prior offenses themselves that are 
considered but rather the pattern of escalating 
criminality discernable from them and the 
evidence that appellant is unamenable to 
rehabilitation throuqh the probation process. 

Rallard v. State, F.L.W. 

(Appendix - 8-9). 
Judge Hurley dissented: 

(Fla. DCA May 21, 

In my view, neither of the reasons stated by 
the trial court constitutes a clear and 
convincing reason to depart from the sentencing 
guidelines. On the contrary, I submit that 
both reasons violate the general rule which 
holds that a trial court may not depart from 



t h e  g u i d e l i n e s  b a s e d  upon  a  f a c t o r  which  h a s  
a l r e a d y  been  weighed i n  a r r i v i n g  a t  a  p re sump-  
t i v e  s e n t e n c e .  S e e  Hendr ix  v. S t a t e ,  475 So.2d 
1218 ( F l a .  1 9 8 5 ) .  

T h e  t r i a l  c o u r t ' s  f i r s t  r e a s o n  was t h e  " c o n t i -  
nu inq  p a t t e r n  o f  i n c r e a s i n g  s e r i o u s  o f f e n s e s . "  
The s c o r e s h e e t ,  however ,  r e v e a l s  t h a t  t h e  t r i a l  
c o u r t  f a c t o r e d  i n  b o t h  t h e  number  a n d  t h e  
s e r i o u s n e s s  o f  p r i o r  c o n v i c t i o n s  when i t  
computed t h e  p r e s u m p t i v e  s e n t e n c e .  Thus ,  unde r  
t h e  H e n d r i x  r u l e ,  t h e  t r i a l  c o u r t  s h o u l d  b e  
p r e c l u d e d  f r o m  p l a c i n g  a  new t a g  o n  a n  o l d  
f a c t o r  and c o u n t i n g  it a  second  t i m e .  

T h e  same  h o l d s  t r u e  f o r  t h e  t r i a l  c o u r t ' s  
s econd  r e a s o n :  "The d e f e n d a n t  ' s p o o r  p e r f  or- 
mance  o n  p r o b a t i o n  a n d  h i s  i n a b i l i t y  t o  
[ a c h i e v e ]  r e h a b i l i t a t i o n . "  I f ,  b y  " p o o r  
p e r f o r m a n c e , "  t h e  t r i a l  c o u r t  i s  r e f e r r i n g  t o  
t h e  f a c t  t h a t  t h e  d e f e n d a n t  v i o l a t e d  h i s  
p r o b a t i o n ,  t h e  t r i a l  c o u r t  f a c t o r e d  t h a t  i n  
when it i n c r e a s e d  t h e  p r e s u m p t i v e  s e n t e n c e  b y  
o n e  c e l l  p u r s u a n t  t o  R u l e  3 . 7 0 1 ( d ) ( 1 5 ) ,  
F1a.R.Crim.P. On t h e  o t h e r  h a n d ,  i f  " p o o r  
p e r f o r m a n c e "  i s  a  v e i l e d  r e f e r e n c e  t o  t h e  
c r i m i n a l  a c t  w h i c h  t r i g g e r e d  t h e  p r o b a t i o n  
v i o l a t i o n ,  t h a t  a c t  c a n n o t  b e  f a c t o r e d  i n  
b e c a u s e  t h e  d e f e n d a n t  h a s  n o t  b e e n  t r i e d  a n d  
c o n v i c t e d .  A c c o r d i n g l y ,  I r e s p e c t f u l l y  
d i s s e n t .  

M r .  B a l l a r d  t i m e l y  p e t i t i o n e d  t h i s  C o u r t  t o  i n v o k e  i t s  

d i s c r e t i o n a r y  r e v i e w  j u r i s d i c t i o n  a n d  t h i s  C o u r t  a c c e p t e d  

j u r i s d i c t i o n  and  d i s p e n s e d  w i t h  o r a l  a r g u m e n t .  T h i s  b r i e f  

follows. 



SUMMARY OF ARGUMENT 

P o i n t  I :  A d e p a r t u r e  r e a s o n  o f  " c o n t i n u i n g  p a t t e r n  o f  

i n c r e a s i n g  s e r i o u s  o f f e n s e s "  is  a n  i n v a l i d  d e p a r t u r e  r e a s o n  unde r  

t h i s  C o u r t ' s  d e c i s i o n  i n  H e n d r i x  v .  S t a t e  when t h a t  r e a s o n  is 

b a s e d  s o l e l y  o n  t h e  r e c o r d  o f  t h e  d e f e n d a n t ' s  prior c o n v i c t i o n s .  

R e s t a t i n g  c r i m i n a l  " h i s t o r y n  t o  b e  a  " p a t t e r n "  d o e s  n o t  a v o i d  t h e  

Y e n d r i x  r u l e .  T h e  number  a n d  s e r i o u s n e s s  o f  t h e  d e f e n d a n t ' s  

p r i o r  c o n v i c t i o n s  a r e  a l r e a d y  f a c t o r e d  i n t o  t h e  g u i d e l i n e s  score, 

t h e r e f o r e  when a  d e f e n d a n t  t o  b e  s e n t e n c e d  f o r  a  f e l o n y  o f  t h e  

f i r s t  d e g r e e  h a s  p r i o r  c o n v i c t i o n s  f o r  lesser d e g r e e s  o f  f e l o n y ,  

t h e  " i n c r e a s e *  i n  d e g r e e  is a l r e a d y  c o u n t e d  and f a c t o r e d  a g a i n s t  

h im.  T h e  r e a s o n i n g  o f  t h i s  C o u r t  i n  i t s  r e c e n t  d e c i s i o n  o f  

W h i t e h e a d  v .  S t a t e ,  11 F.L.W. 553  ( F l a .  O c t o b e r  3 0 ,  1 9 8 6 ) ,  

f u r t h e r  p r o h i b i t s  a l l o w i n g  t h i s  d e p a r t u r e  r e a s o n  a s  a n  e x c e p t i o n  

t o  Hendr ix .  

P o i n t  11: When a  d e f e n d a n t  is s e n t e n c e d  upon a  v i o l a t i o n  o f  

p r o b a t  i o n ,  a  d e p a r t u r e  r e a s o n  t h a t  t h e  d e f e n d a n t  is "unamenable  

t o  r e h a b i l i t a t i o n  t h r o u g h  t h e  p r o b a t i o n  p roces s , ' '  when p r o b a t i o n  

i s  n o t  a n  o p t i o n  unde r  t h e  recommended g u i d e l i n e s ,  is a n  i n v a l i d  

r e a s o n  t o  d e p a r t .  The d e f e n d a n t ' s  p e r f o r m a n c e  o n  p r o b a t  i o n  h a s  

a l r e a d y  b e e n  f a c t o r e d  i n t o  t h e  g u i d e l i n e s  score d u e  t o  t h e  

a u t o m a t i c  e l e v a t i o n  o f  o n e  g r i d  f o r  s e n t e n c e  upon  v i o l a t i o n  o f  

p r o b a t  i o n .  T h e  u n d e r l y i n g  c r i m i n a l  o f f e n s e  which was t h e  b a s i s  

f o r  t h e  v i o l a t i o n  o f  p r o b a t i o n  c a n n o t  b e  u t i l i z e d  f o r  a  r e a s o n  

f o r  d e p a r t u r e  b e c a u s e  t h e  d e f e n d a n t  h a s  n o t  b e e n  c o n v i c t e d  o f  



that criminal offense. Furthermore, considering that the 

defendant is not amenable to probation is an invalid departure 

reason when based on the defendant's prior record. 

Point 111: This Court requires that the reasons for 

departing from the sentencing guidelines be set forth in a 

contemporaneous writing. Relinquishing jurisdiction for written 

reasons for departure some 11 months after the sentencing 

hearing, violates the Court's requirement that the reasons for 

departure must be reduced to writing contemporaneously. Failure 

to reduce reasons for departure to writing entitles the defendant 

to a new sentencing hearing. 



ARGUMENT 

POINT I 

THE DEPARTURE REASON "CONTINUING PATTERN OF 
INCREASING SERIOUS OFFENSES" I S  I N V A L I D  AND 
IMPROPER. 

T h e  d i s t r i c t  c o u r t  e r r e d  i n  u p h o l d i n g  t h e  t r i a l  c o u r t ' s  

f i r s t  w r i t t e n  r e a s o n  f o r  d e p a r t u r e ,  c o n t i n u i n g  p a t t e r n  o f  

i n c r e a s i n g  s e r i o u s  o f f e n s e s ,  as i n v a l i d  u n d e r  H e n d r i x  v. S t a t e ,  

4 7 5  So .2d  1 2 1 8  ( F l a .  1 9 8 5 ) ;  H e n d r i x  h o l d s  t h a t  r e a s o n s  a l r e a d y  

f a c t o r e d  i n t o  t h e  d e f e n d a n t ' s  s c o r e s h e e t  c a n  n o t  b e  u sed  a s  a 

b a s i s  f o r  a g q r a v a t i n g  t h e  recommended s e n t e n c e .  T h e  number  a n d  

s e r i o u s n e s s  o f  t h e  p e t i t i o n e r ' s  p r i o r  c o n v i c t i o n s  h a v e  a l r e a d y  

b e e n  c o u n t e d  o n  t h e  s c o r e s h e e t .  T h e  t r i a l  c o u r t ' s  w r i t t e n  

s t a t e m e n t  o f  a " c o n t i n u i n g  p a t t e r n  o f  i n c r e a s i n g  s e r i o u s  o f f e n -  

ses" is  b a s e d  o n  t h e  d e f e n d a n t ' s  p r i o r  c o n v i c t i o n s  a n d  i s  j u s t  

a n o t h e r  way o f  s a y i n g  t h a t  p e t i t i o n e r  had f i v e  p r i o r  c o n v i c t i o n s  

f o r  f e l o n i e s  o f  a lesser d e g r e e  when h e  w a s  c o n v i c t e d  f o r  t h i s  

o f f e n s e  o f  armed b u r g l a r y .  A t r i a l  j u d g e  s h o u l d  n o t  b e  p e r m i t t e d  

t o  r e s t a t e  t h e  d e f e n d a n t ' s  p r i o r  f e l o n y  c o n v i c t i o n s  a l r e a d y  

s c o r e d  u n d e r  t h e  g u i d e l i n e s  i n  o r d e r  t o  u s e  them a s  a  r e a s o n  t o  

d e p a r t .  S e e  Holt v. S t a t e ,  477 So.2d 59 ( F l a .  5 t h  DCA 1 9 8 5 ) ,  t h e  

c o u r t  c a n n o t  a q q r a v a t e  d e f e n d a n t  o n  a f i r s t  f e l o n y  c o n v i c t i o n  

b e c a u s e  o f  a h i s t o r y  o f  many misdemeanors  a l r e a d y  f a c t o r e d .  

I n  S m i t h  v .  S t a t e ,  479  So .2d  8 0 4  ( F l a .  1st DCA 1 9 8 5 ) ,  t h e  

C o u r t  h e l d  t h a t  a f i n d i n g  o f  " a  v i o l e n t  p a t t e r n  of c o n d u c t n  

c a n n o t  be u s e d  a s  a  b a s i s  f o r  d e p a r t u r e  w h e r e  t h a t  f i n d i n g  i s  

" a p p a r e n t l y  b a s e d  f a c t u a l l y  o n  p a s t  c o n v i c t i o n s  a l o n e ,  w i t h o u t  



f u r t h e r  e x p l a n a t i o n s . "  479 So.2d a t  808.  The Smi th  d e c i s i o n  i s  

b a s e d  o n  t h i s  C o u r t ' s  h o l d i n g  i n  H e n d r i x  v .  S t a t e ,  s u p r a .  I n  

B a t t l e s  v .  S t a t e ,  482 So.2il 540 ( F l a .  3d DCA 1 9 8 6 ) ,  t h e  d i s t r i c t  

c o u r t  i n v a l  i d a t e d  " i n c r e a s i n g  s e v e r i t y  o f  crimes" a s  a  d e p a r t u r e  

r e a s o n  b e c a u s e  it  was b a s e d  o n  t h e  d e f e n d a n t ' s  p r i o r  r e c o r d  a n d  

t h u s  a n  i n s u f f i c i e n t  r e a s o n  f o r  d e p a r t u r e  u n d e r  H e n d r i x  v. S t a t e ,  

475 So.2d 1218  ( F l a .  1 9 8 5 ) .  

Some d i s t r i c t  c o u r t s  seem t o  t a k e  t h e  v iew t h a t  a d e p a r t u r e  

r e a s o n  o f  a " h i s t o r y  o f  o n g o i n g  v i o l e n c e "  i s  i n v a l i d  b u t  a 

f i n d i n s  o f  a n  " e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  c o n d u c t "  i s  a  

s u f f i c i e n t  r e a s o n  f o r  d e p a r t u r e .  S m i t h  v. S t a t e ,  487 So.2d 663  

( F l a .  5 t h  DCA 1 9 8 5 ) ,  e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  c o n d u c t  

v a l i d ,  a n d  L e e  v. S t a t e ,  486 So.2d 709 ( F l a .  5 t h  DCA 1 9 8 6 ) ,  t h a t  

a n  o n g o i n g  h i s t o r y  o f  v i o l e n c e  i s  i n v a l i d .  The F i f t h  D i s t r i c t  

found  t h e  r e a s o n  o f  a n  " e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  b e h a v i o r "  

t o  b e  a  v a l i d  r e a s o n  f o r  d e p a r t u r e  i n  F loyd  v. S t a t e ,  11 F.L.W. 

2143 ( F l a .  5 t h  DCA O c t o b e r  9 ,  1 9 8 6 ) ,  u n d e r  t h e  r e a s o n i n g  t h a t  t h e  

d e f e n d a n t ' s  c r i m i n a l  r e c o r d  i n d i c a t e d  t h a t  h i s  c r i m i n a l  b e h a v i o r  

was e s c a l a t i n q  as  t o  f r e q u e n c y  and s e r i o u s n e s s .  T h i s  a p p e a r s  t o  

b e  a  d e p a r t u r e  r e a s o n  b a s e d  o n  t i m i n g  c o n s i d e r a t i o n s  which is n o t  

a f a c t o r  h e r e .  

P e t i t i o n e r  s u b m i t s  t h a t  u s e  o f  t h e  word " p a t t e r n "  i n s t e a d  o f  

" h i s t o r y "  t o  d e s c r i b e  t h e  d e f e n d a n t ' s  p r i o r  r e c o r d  d o e s  n o t  a v o i d  

t h e  r u l e  o f  H e n d r i x .  S e e  Simmons v. S t a t e ,  490 So.2d 1285  ( F l a .  

1st DCA 1 9 8 6 ) .  C a l l i n g  t h e  d e f e n d a n t  a  " c h r o n i c  o f f e n d e r "  

h e c a u s e  t h e  d e f e n d a n t  had 26 c r i m i n a l  c o n v i c t i o n s  was f o u n d  n o t  



t o  he  a  v a l i d  r e a s o n  fo r  d e p a r t u r e  i n  McCray v.  S t a t e ,  488  So.2d 

9 1 2  ( F l a .  2 d  DCA 1 9 8 6 ) .  L i k e w i s e  a  " p r i o r  c r i m i n a l  r e c o r d  of 

a s s a u l t i v e  b e h a v i o r n  i s  i n v a l i d .  B r u n s o n  v .  S t a t e ,  11 F.L.W. 

1 7 6 3  ( F l a .  3 d  DCA A u g u s t  1 2 ,  1 9 8 6 ) .  A " p a t t e r n n  of  c r i m i n a l  

c o n d u c t  a s  e v i d e n c e d  b y  p r io r  c o n v i c t i o n s  is i n v a l i d .  P a r s o n s  v .  

S t a t e ,  11 P.L.W. 1 6 3 3  ( F l a .  2d DCA J u l y  2 5 ,  1 9 8 6 ) .  I n a d e q u a c y  of 

a  r e c o m m e n d e d  s e n t e n c e  i n d i c a t e d  b y  c r i m i n a l  h i s t o r y  i s  a n  

i n v a l i d  d e p a r t u r e  r e a s o n .  S c o t t  v. S t a t e ,  11 F.L.W. 1 6 8 4  ( F l a .  

1st DCA A u g u s t  5 ,  1 9 8 6 ) .  

R e s t a t i n g  o r  r e - c h a r a c t e r i z i n g  a  d e f e n d a n t ' s  p r i o r  c r i m i n a l  

r e c o r d  a s  a  " p a t t e r n "  d o e s  n o t  p r o v i d e  a  c l e a r  a n d  c o n v i n c i n g  

r e a s o n  fo r  d e p a r t u r e  t h a t  p a s s e s  m u s t e r  u n d e r  t h e  r u l e  of H e n d r i x  

v .  S t a t e .  R e c e n t l y ,  t h i s  C o u r t  h e l d  t h a t  t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  c a n n o t  b e  u s e d  a s  a  b a s i s  f o r  d e p a r t u r e  from t h e  g u i d e -  

l i n e s ,  W h i t e h e a d  v. S t a t e ,  11 F.L.W. 5 5 3  ( F l a .  O c t o b e r  30 ,  1 9 8 6 ) .  

I n  d e t e r m i n i n g  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u r e  is a n  i n a d e -  

q u a t e  r e a s o n  t o  d e p a r t  from t h e  recommended g u i d e 1  i n e  s e n t e n c e ,  

t h i s  C o u r t  u t i l i z e d  t h e  precise r e a s o n i n g  w h i c h  s h o u l d  b e  a p p l i e d  

t o  p r o h i b i t  t h e  pract ice  of a g g r a v a t i n g  a d e f e n d a n t  b a s e d  o n  h i s  

" p a t t e r n n  o r  " i n c r e a s i n g  h i s t o r y n  of p r i o r  c r i m i n a l  c o n d u c t ,  a s  

was d o n e  i n  t h i s  case. S i n c e  a d e f e n d a n t ' s  p r io r  c r i m i n a l  r e c o r d  

i s  c a r e f u l l y  a n d  s p e c i f i c a l l y  c o n s i d e r e d  and  s c o r e d  w i t h i n  t h e  

g u i d e l i n e s ,  a d e f e n d a n t ' s  p r i o r  r e c o r d  i s  a u t o m a t i c a l l y  w e i g h e d  

a n d  r e s u l t s  i n  a n  e n h a n c e d  s e n t e n c e  u n d e r  t h e  g u i d e l i n e s .  

S e n t e n c e s  u n d e r  t h e  g u i d e l i n e s  a u t o m a t i c a l l y  e s c a l a t e  i n  a c c o r -  

d a n c e  w i t h  t h e  number and s e r i o u s n e s s  of p r io r  c o n v i c t i o n s .  T h e  

s u i d e l i n e s  t a k e  i n t o  e f f e c t  s c o r i n g  f o r  f a c t o r s  r e l a t i n g  t o  



future danger to society. Whitehead, supra at 553-554. Also, 

the Court held that the objectives and considerations of the 

habitual of fender statute are fully accommodated by the senten- 

cing guidelines. Just as Whitehead forbids departure based on 

criteria of the habitual offender statute because such would 

conflict with the holding in Hendrix v. State, supra, so too the 

departure reason approved by the district court in this case, 

would conflict with Hendrix. 

Reference to the trial court's finding of an "escalating 

pattern of more serious of fenses" in petitioner's case demon- 

strates how easily this finding can be substituted for the 

prohibited departure reason under Hendrix of the defendant's 

prior convict ions. Unlike the circumstances of Floyd v. State, 

where the defendant ' s offenses progressed from misdemeanors and 

petty theft to more serious burglaries and aggravated assaults, 

here petitioner's record shows no such uniform progression. The 

trial court incorporated its oral statement at page 2 and 3 

(R-155-157) of the January 28, 1985, sentencing hearing in 

support of this reason for departure. These pages of the 

sentencing hearing contain a recitation of petitioner's prior 

record of criminal convictions. The trial court recites peti- 

tioner's convictions as proqressing from less serious to more 

serious crime but chronoloqically, that progression is not 

reflected by the dates of conviction. Petitioner's first convic- 

tion in 1969 was for burglary, in 1973 he was convicted under the 

Dyer Act for interstate transportation of a stolen vehicle and in 

1978 he was convicted of a less serious offense, forgery. In 



1981 petitioner was convicted of a presumably minor theft in El 

Paso for he only received one year imprisonment. p side from the 

fact that a trial court may attempt to use this "escalating 

patternn reason for departure when it is not factually supported 

by the record, see Echevarria v. State, 11 F.L.W. 1767 (Fla. 3d 

DCA August 12, 1986), Fabelo v. State, 488 So.2d 915 (Fla. 2d DCA 

1986), under the facts of this case it appears that the district 

court approved the reason based only on a showing that the 

defendant had never before been convicted of a first degree 

felony. Therefore, this conviction is an "escalation" in degree 

of seriousness from the prior convictions. This Court's reason- 

ing in Whitehead v. State, supra, would prohibit a trial court 

from concluding that a departure reason of "increasing pattern of 

serious criminal offenses" based solely on the record of the 

defendant's prior convictions supports aggravation where the 

recommended range calls for a lesser sentence after scoring 

those prior convictions and their seriousness into account. 

Accordingly, the first written reason given by the trial judge is 

invalid under Hendrix and Whitehead. 



POINT I1 

THE DEPARTURE REASON "DEFENDANT'S POOR FERFOR- 
MANCE ON PROBATION AND HIS INABILITY TO 
REHABILITATION" IS INVALID AND HAS NO LOGICAL 
CORRELATION TO THE SENTENCE RECOMMENDED. 

The trial court's second written reason for departure is, 

"The defendant's poor performance on probation and his inability 

to rehabilitation." (A-6). The district court upheld this 

reason for departure upon "the evidence that appellant is 

unamenable to rehabilitation through the probation process." 

(A-8-9). Although another meaning to this second reason for 

departure is possible, petitioner will first address the basis 

on which the district court found this reason to be valid. A 

trial court should not utilize as a reason for departure a 

f indinq that the defendant is not a good candidate for probation 

when probation is not an option under the recommended guideline 

range. See Williams v. State, 390 So.2d 1026 (Fla. 1st DCA 

1986), Atwaters v. State, 11 F.L.W. 2187 (Fla. 1st DCA October 

15, 1986), Stooksbury v. State, 11 F.L.W. 2127 (Fla. 3d DCA 

October 7, 1986 ) . Obviously, where the guidelines recommended 

range calls for a jail or prison sentence, a determination that 

the defendant is not capable of being rehabilitated by probation 

has no logical correlation to the sentencing decision. In Burch 

v. State, 462 So.2d 548 (Fla. 1st DCA 1985), the ~ i r s t  ~istrict 

observed that reference to the inadequacy of probation to 

rehabilitate a defendant is invalid as unrelated to a sentencing 



d e c i s i o n  w h e r e  a d e v i a t i o n  d e c i s i o n  d o e s  n o t  i n v o l v e  a  n o n - s t a t e  

p r i s o n  s a n c t i o n .  S e e  a l s o  Young v .  S t a t e ,  455 So.2d 551  ( F l a .  

1st DCA 1 9 8 4 ) .  

T h i s  s e c o n d  w r i t t e n  r e a s o n  o f  t h e  t r i a l  c o u r t  c a n n o t  b e  a 

" c l e a r  and c o n v i n c i n g  r e a s o n "  f o r  d e p a r t u r e  b e c a u s e  t h e  c o n f u s i o n  

i t  c a u s e s  a s  t o  i t s  m e a n i n g  d e m o n s t r a t e s  t h a t  i t  l a c k s  t h e  

c l a r i t y  needed  t o  s a t i s f y  t h e  s t a n d a r d  w h i c h  m u s t  b e  e m p l o y e d .  

S t a t e  v.  M i s c h l e r ,  488  So.2d 528 ( F l a .  1 9 8 6 ) .  T h i s  r e a s o n  m i g h t  

a l s o  mean t h a t  t h e  d e f e n d a n t  i s  b e i n g  a g g r a v a t e d  b e c a u s e  t h e  

s e n t e n c e  is imposed upon a  v i o l a t i o n  o f  p r o b a t i o n .  A v i o l a t i o n  

o f  p r o b a t i o n  i s  a s u f f i c i e n t  b a s i s  f o r  a n  upward d e p a r t u r e  o n l y  

t o  t h e  n e x t  h i q h e r  c e l l .  F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  

3 . 7 0 1 ( d )  ( 1 4 ) .  F o r  a  d e p a r t u r e  o f  more t h a n  o n e  c e l l  t o  b e  

p e r m i s s i b l e ,  i t  must  b e  s u p p o r t e d  by o t h e r  r e a s o n s  t h a n  t h e  f a c t  

t h a t  t h e  s e n t e n c e  is  i m p o s e d  upon  a v i o l a t i o n  o f  p r o b a t i o n  

i t s e l f .  R o l d e s  v .  S t a t e ,  4 7 5  So .2d  1 3 5 6  ( F l a .  5 t h  DCA 1 9 8 5 ) ,  

Adams v. S t a t e ,  490  S o . 2 d  53 ( F l a .  1 9 8 6 ) .  S i n c e  t h e  s e n t e n c i n g  

q u i d e l  i n e s  s c o r e s h e e t  u s e d  b y  t h e  t r i a l  j udge  a l r e a d y  f a c t o r e d  

t h e  o n e  c e l l  e l e v a t i o n  i n t o  p e t i t i o n e r ' s  recommended  s e n t e n c e ,  

v i o l a t i n g  p r o b a t i o n  c a n n o t  a l s o  s u p p o r t  f u r t h e r  d e p a r t u r e  t o  t h e  

1 5  y e a r s  m e t e r e d  o u t  by t h e  t r i a l  c o u r t .  B o l d e s  v. S t a t e ,  s u p r a .  

A s e n t e n c i n g  c o u r t ' s  c o n c l u s i o n  t h a t  t h e  d e f e n d a n t  shows 

p o o r  p r o s p e c t s  f o r  r e h a b i l i t a t i o n  is l i k e w i s e  i n v a l i d  when t h a t  

c o n c l u s i o n  i s  b a s e d  o n  t h e  d e f e n d a n t ' s  p r i o r  r e c o r d .  F r ank  v. 

S t a t e ,  490 So.2d 190  ( F l a .  2d DCA 1 9 8 6 ) .  

T h i s  s e c o n d  w r i t t e n  r e a s o n  f o r  d e p a r t u r e  c o n c e r n i n g  t h e  

d e f e n d a n t ' s  " p o o r  pe r fo rmance"  o n  p r o b a t i o n  c o u l d  a l s o  r e f e r  t o  



t h e  c r i m i n a l  a c t  o f  t r a f f i c k i n g  i n  s t o l e n  p r o p e r t y ,  e v i d e n c e  o f  

which t h e  t r i a l  c o u r t  had j u s t  h e a r d  and f o u n d  t o  b e  s u f f i c i e n t  

t o  s a t i s f y  t h e  c o n s c i e n c e  o f  t h e  c o u r t  t h a t  p e t i t i o n e r  had  

v i o l a t e d  h i s  p r o b a t i o n  i n  a m a t e r i a l  r e s p e c t .  S i n c e  p e t i t i o n e r  

h a d  n o t  b e e n  t r i e d  a n d  c o n v i c t e d  o f  t r a f f i c k i n g  i n  s t o l e n  

p r o p e r t y ,  t h e n  h i s  "poor  pe r fo rmance"  o n  p r o b a t i o n  a s  e v i d e n c e d  

b y  h i s  c o m m i s s i o n  o f  a  s u b s e q u e n t  c r i m i n a l  o f f e n s e ,  c o u l d  n o t  be  

c o n s i d e r e d  a  r e a s o n  f o r  d e p a r t u r e  unde r  t h e  p l a i n  w o r d i n g  o f  t h e  

r u l e .  F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( l l ) .  Because  

p e t i t i o n e r  pe r fo rmed  p o o r l y  o n  p r o b a t i o n  is n o t  a  v a l i d  r e a s o n  t o  

i m p o s e  a  s e n t e n c e  o f  1 5  y e a r s  i n s t e a d  o f  t h e  s i x  y e a r s  a s  

recommended by t h e  s e n t e n c i n g  g u i d e l i n e s .  



POINT I11 

THE DISTRICT COURT EMPLOYED AN IMPROPER 
PROCEDURE AND DENIED PETITIONER HIS RIGHT TO BE 
PRESENT WITH COUNSEL AT RESENTENCING WHEN IT 
ALLOWED THE TRIAL COURT TO ENTER WRITTEN 
REASONS FOR DEPARTURE FROM THE SENTENCING 
GrJIDELINES UPON THE DISTRICT COURT TEMPORARILY 
RELINQUISHING JURISDICTION FOR THIRTY DAYS. 

In State v. Oden, 478 So.2d 51 (Fla. 1985), this Court 

specifically held that the entry of a written order delineating 

reasons for departure must be contemporaneous with the sentencing 

of the defendant. Here petitioner was sentenced in January of 

1985 and the written reasons were not entered until December of 

1985. Neither petitioner nor his counsel were present nor was 

any resentencing hearing held at the time the trial court 

complied with the district court's order to enter written 

findings supporting deviation from the guidelines. ~ailure to 

reduce the reasons for departure to writing requires reversal for 

a new sentencing hearing. State v. Jackson, 478 So.2d 1054 (Fla. 

1985), State v. Boynton, 478 So.2d 351 (Fla. 1985), approving 

Boynton v. State, 473 So.2d 703 (Fla. 4th DCA 1985), State v. 

Rhoden, 448 So.2d 1013 (Fla. 1984). 

In Elkins v. State, 11 F.L.W. 1338 (Fla. 5th DCA June 12, 

1986), the district court held that the trial judge's providing 

its wcontemporaneous written statement of reasonsw for departure 

five weeks after the sentencing hearing did not comply with the 

Oden requirement. The First District Court said in Jones v. 

State, 11 F.L.W. 1545 (Fla. 1st DCA July 15, 1986), that granting 

the state's motion to relinquish jurisdiction does not serve 



j u d i c i a l  economy,  t h a t  t h e  better  c o u r s e  is t o  a l l o w  t h e  a p p e a l  

t o  p r o c e e d  and t o  r e v i e w  t h e  o r a l l y  s t a t e d  r e a s o n s  f o r  d e p a r t u r e  

b e f o r e  remanding t o  t h e  t r i a l  c o u r t  upon a  r e v e r s a l  f o r  r e s e n t e n -  

c i n g .  

P e r h a p s  r e l i n q u i s h i n g  j u r i s d i c t i o n  is a  p r o c e d u r e  t h a t  migh t  

be employed t o  e x p e d i t i o u s l y  d e a l  w i t h  a  t r i a l  c o u r t ' s  f a i l u r e  t o  

p r o v i d e  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  a s  l o n g  a s  t h e  d i s t r i c t  

c o u r t ' s  o r d e r  makes  i t  c l e a r  t h a t  t h e  t r i a l  c o u r t  c a n  s t i l l  

i m p o s e  a  s e n t e n c e  w i t h i n  t h e  g u i d e l i n e s  o r ,  i f  i t  i n t e n d s  t o  

d e p a r t  t h a t  t h e  d e f e n d a n t  and h i s  c o u n s e l  s h o u l d  be p r e s e n t  when 

t h e  c o u r t  p r o n o u n c e s  s e n t e n c e .  S e e  L e w i s  v .  S t a t e ,  11 F.L.W. 

2242 ( F l a .  4 t h  DCA October 22,  1 9 8 6 ) .  

F u r t h e r ,  i n  p e t i t i o n e r ' s  c a s e ,  t h e  d i s t r i c t  c o u r t  a l l o w e d  

t h e  t r i a l  c o u r t  t o  r e c o n s i d e r  t h e  g r o u n d s  r e l i e d  upon t o  j u s t i f y  

t h e  s e n t e n c i n g  d e p a r t u r e  i n  l i g h t  o f  s u b s e q u e n t  c a s e  l a w  w i t h o u t  

a l l o w i n g  t h e  t r i a l  c o u r t  t o  r e c o n s i d e r  t h e  s e n t e n c e  imposed on  

p e t i t i o n e r  i n  t h e  f i r s t  p l a c e .  ( - 1 )  The d i s t r i c t  c o u r t  h a d  a  

d u t y  t o  r e v i e w  t h e  s e n t e n c e  i m p o s e d  and  t h e  r e a s o n s  g i v e n  t o  

d e t e r m i n e  whe the r  i m p e r m i s s i b l e  r e a s o n s  a f f e c t e d  t h e  d e p a r t u r e  

s e n t e n c e  i m p o s e d .  A l b r i t t o n  v .  S t a t e ,  s u p r a .  T h i s  may w e l l  be 

a n  a r d u o u s  t a s k  f o r  t h e  a p p e l l a t e  c o u r t ,  B o o k e r  v. S t a t e ,  482 

So .2d  414  ( F l a .  2d D C A  1 9 8 5 ) ,  b u t  t h e  d i s t r i c t  c o u r t  s h o u l d  n o t  

s i m p l y  remand t o  t h e  t r i a l  c o u r t  t o  p r o v i d e  a  w r i t t e n  o r d e r  a n d  

d e l e t e  i m p e r m i s s i b l e  r e a s o n s  when t h e r e  i s  n o  i n d i c a t i o n  t h a t  

t h e  s t a t e  h a s  met t h e  bu rden  o f  A l b r i t t o n  on a p p e a l .  The s e n t e n c e  

s h o u l d  b e  r e v e r s e d  u n l e s s  t h e  s t a t e  s h o w s  b e y o n d  a  r e a s o n a b l e  



d o u b t  t h a t  t h e  a b s e n c e  o f  t h e  i m p e r m i s s i b l e  r e a s o n s  would n o t  

h a v e  a f f e c t e d  t h e  d e p a r t u r e  s e n t e n c e .  G r i f f i n  v .  S t a t e ,  4 7 9  

So.2d 7 3 9  ( F l a .  1 9 8 5 ) .  

R e l i n q u i s h i n g  j u r i s d i c t i o n  f o r  t h e  w r i t t e n  r e a s o n s  t o  b e  

d e l e t e d ,  r e v i s e d  a n d  c h a n g e d  i s  n o t  a n  e x p e d i t i o u s  p r o c e d u r e  

when, a s  i n  t h e  p r e s e n t  c a s e ,  it r e q u i r e s  t h a t  t h e  d i s t r i c t  c o u r t  

c a l l  f o r  a d d i t i o n a l  s u p p l e m e n t a l  b r i e f s .  P r o v i d i n g  a  w r i t t e n  

o r d e r  and chanq ing  t h e  r e a s o n s  r e l i e d  on f o r  a g g r a v a t i o n  may w e l l  

moot o u t  t h e  i n i t i a l  and a n s w e r  b r i e f s  f i l e d  b y  t h e  p a r t i e s  i n  

t h e  d i s t r i c t  c o u r t .  A s i m p l e  r e v e r s a l  f o r  r e s e n t e n c i n g  where t h e  

p a r t i e s  may b e  p r e s e n t  and  r e p r e s e n t e d  b y  c o u n s e l ,  h a v e  i n p u t  

i n t o  t h e  t r i a l  c o u r t ' s  c o n s i d e r a t i o n  o f  r e a s o n s  f o r  d e p a r t u r e  and 

w h e t h e r  t h e y  a r e  v a l i d  or  i n v a l i d  u n d e r  c u r r e n t  c a s e  l a w ,  wou ld  

e x p e d i t e  n o t  o n l y  t h e  d e f e n d a n t ' s  r e c e i p t  o f  a  p r o p e r  s e n t e n c e  i n  

a c c o r d a n c e  w i t h  t h e  g u i d e l i n e s ,  b u t  t h e  p r o p e r  c o u r s e  t o  b e  

f o l l o w e d  on  a p p e a l .  

T h i s  C o u r t  s h o u l d  d i s a p p r o v e  o f  t h e  p r o c e d u r e  u t i l i z e d  by 

t h e  d i s t r i c t  c o u r t  i n  t h i s  c a s e ,  t o  remand f o r  a  b e l a t e d  e n t r y  o f  

w r i t t e n  r e a s o n s  t o  s u p p o r t  d e p a r t u r e  a s  v i o l a t i v e  o f  t h e  r e q u i r e -  

ments  o f  a  contemporaneous  w r i t i n g  unde r  S t a t e  v. Oden, s u p r a .  



CONCLUSION 

Based on the foregoing, petitioner respectfully requests 

this Court to vacate the decision of the district court and to 

remand for resentencing within the guidelines. 
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