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ARGUMENT 

POINT I11 

THE DISTRICT COURT EMPLOYED AN IMPROPER 
PROCEDURE AND DENIED PETITIONER HIS RIGHT TO BE 
PRESENT WITH COUNSEL AT RESENTENCING WHEN I T  
ALLOWED THE TRIAL COURT TO ENTER WRITTEN 
REASONS FOR DEPARTURE FROM THE SENTENCING 
GUIDELINES UPON THE DISTRICT COURT TEMPORARILY 
RELIWQUISHING JURISDICTION FOR THIRTY DAYS. 

R e s p o n d e n t  t o t a l l y  misses t h e  p o i n t .  T h e  f a c t  t h a t  a 

d i s t r i c t  c o u r t  may r e l i n q u i s h  j u r i s d i c t i o n  u n d e r  F l o r i d a  R u l e  o f  

A p p e l l a t e  P r o c e d u r e  9 . 6 0 0 ( b ) ,  d o e s  n o t  m e a n  t h a t  i t  c a n  a l l ow  

w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  t o  b e  e n t e r e d  many  m o n t h s  a f t e r  

s e n t e n c e  h a s  b e e n  i m p o s e d .  T h e  a u t h o r i t y  o f  F l o r i d a  R u l e  o f  

A p p e l l a t e  P r o c e d u r e  9 . 6 0 0 ( b )  d o e s  n o t  come c lose  t o  a n s w e r i n g  

p e t i t i o n e r ' s  o b j e c t i o n s  t o  t h e  p r o c e d u r e  b a s e d  o n  t h e  a u t h o r i t y  

o f  S t a t e  v .  O d e n ,  4 7 8  S o . 2 d  5 1  ( F l a .  1 9 8 5 ) .  R e s p o n d e n t ' s  

s u g g e s t i o n  t h a t  p e t i t i o n e r  c o u l d  h a v e  b e e n  h e a r d  o n  r e l i n q u i s h -  

m e n t  u p o n  h i s  r e q u e s t  o v e r l o o k s  t h a t  p e t i t i o n e r ' s  m o t i o n  f o r  

r e h e a r i n g  t o  t h e  o r d e r  r e l i n q u i s h i n g  j u r i s d i c t i o n  o n  t h e s e  

g r o u n d s  was d e n i e d  o n  D e c e m b e r  4 ,  1 9 8 5 .  ( A p p e n d i x  - 5 ) .  

A l t h o u g h  t h i s  d e n i a l  was w i t h o u t  p r e j u d i c e  t o  p r e s e n t  t h e s e  

a r g u m e n t s  t o  t h e  t r i a l  c o u r t ,  t h e  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  

h a d  a l r e a d v  b e e n  a m e n d e d  a n d  e n t e r e d  o n  D e c e m b e r  3 ,  1 9 8 5 .  

( A p p e n d i x  - 5 ) .  

C h a p t e r  8 6 - 2 7 3 ,  c i t e d  b y  r e s p o n d e n t ,  is n o t  a t  a l l  appl ic-  

a b l e  t o  t h e  d i s t r i c t  c o u r t ' s  a f f i r m a n c e  o f  a s e n t e n c i n g  g u i d e l i n e  

d e p a r t u r e  i n  t h i s  case .  F i r s t  o f  a l l ,  t h e  t r i a l  c o u r t  d i d  n o t  

f i n d  a s  a w r i t t e n  r e a s o n  f o r  d e p a r t u r e  t h a t  t h e  d e f e n d a n t  h a d  



p r e v i o u s l y  v i o l a t e d  p r o b a t i o n  b u t  r e s p o n d e n t  c l a i m s  t h i s  r e a s o n  

would s u p p o r t  d e p a r t u r e  ( R e s p o n d e n t ' s  B r i e f  a t  9 ) .  A r e a s o n  n o t  

e x p r e s s l y  r e l i e d  upon  b y  t h e  t r i a l  c o u r t  may n o t  be  u t i l i z e d  by 

t h e  d i s t r i c t  c o u r t  o r  t h i s  C o u r t  a s  a  r e a s o n  t o  u p h o l d  t h e  

d e p a r t u r e  s e n t e n c e .  C a s t e e l  v .  S t a t e ,  11 F.L.W. 6 3 1  ( F l a .  

December 11, 1 9 8 6 ) .  

None o f  t h e  r e a s o n s  f o r  d e p a r t u r e  u t i l i z e d  h e r e  a r e  v a l i d .  

The t r i a l  c o u r t ' s  f a i l u r e  t o  f o l l o w  t h e  r e q u i r e m e n t s  o f  F l o r i d a  

R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 1 4 )  d o e s  n o t  c o n v e r t  t h i s  

i s s u e  i n t o  o n e  c o n c e r n i n g  t h e  " e x t e n t  o f  d e p a r t u r e . "  ~ l o r i d a  

R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d ) ( 1 4 )  p r o v i d e s  t h a t :  

T h e  s e n t e n c e  i m p o s e d  a f t e r  r e v o c a t i o n  o f  
p r o b a t i o n  o r  community c o n t r o l  may be  i n c l u d e d  
w i t h i n  t h e  o r i g i n a l  c e l l  o r  may b e  i n c r e a s e d  t o  
t h e  n e x t  h i g h e r  c e l l  w i t h o u t  r e q u i r i n g  a  r e a s o n  
f o r  d e p a r t u r e .  

A f a i l u r e  t o  f o l l o w  t h e  d i c t a t e s  o f  t h a t  r u l e  and f a c t o r i n g  t h e  

d e f e n d a n t ' s  l e q a l  s t a t u s  a t  t h e  t i m e  o f  t h e  o f f e n s e  i n t o  t h e  

g u i d e l i n e s  s c o r e s h e e t  a n d  a l s o  u s i n g  t h a t  s t a t u s  a s  a  b a s i s  t o  

d e p a r t  i s  i m p r o p e r .  S e e  Brown v. S t a t e ,  488 So.2d 641  ( F l a .  2d 

DCA 1 9 8 6 ) ,  W a t k i n s  v. S t a t e ,  11 F.L.W. 2511 ( F l a .  3d DCA December 

1 2 ,  1 9 8 6 ) .  

C h a p t e r  86-273  d o e s  n o t  i n v a l i d a t e  t h i s  C o u r t ' s  d e c i s i o n  i n  

A l b r i t t o n  v. S t a t e ,  475 So.2d 158  ( F l a .  1 9 8 5 ) ,  a s  is s e e n  by t h i s  

C o u r t ' s  most r e c e n t  e x p a n s i o n  o f  t h a t  d e c i s i o n  i n  C a s t e e l  v .  

S t a t e ,  s u p r a .  A l b r i t t o n  h o l d s  t h a t  i f  some r e a s o n s  a r e  found  t o  

b e  v a l i d  a n d  o t h e r  r e a s o n s  a r e  i n v a l i d  t h e n  t h e  d i s t r i c t  c o u r t  

h a s  t o  d e t e r m i n e  i f  t h e  same s e n t e n c e  would b e  imposed a b s e n t  t h e  



i n v a l i d  r e a s o n s  ( u n d e r  t h e  s t a n d a r d s  s e t  f o r t h  b y  t h i s  C o u r t ) .  

Assuming a l l  t h e  r e a s o n s  a r e  g o o d  o r  t h e  s t a t e  s h o w s  b e y o n d  a 

r e a s o n a b l e  d o u b t  t h a t  t h e  same s e n t e n c e  would  h a v e  b e e n  imposed  

t h e n  b e f o r e  C h a p t e r  86-273,  a d e f e n d a n t  c o u l d  g e t  r e v i e w  o f  t h e  

e x t e n t  o f  d e p a r t u r e ,  w h i c h  w i l l  n o  l o n g e r  b e  so when a n d  i f  t h i s  

C o u r t  a d o p t s  C h a p t e r  8 6 - 2 7 3  a s  a R u l e  o f  C r i m i n a l  P r o c e d u r e .  

N o n e t h e l e s s ,  i n  p e t i t i o n e r ' s  c a s e  t h e  s t a t e  h a s  n o t  e v e n  attemp- 

t e d  t o  show beyond  a r e a s o n a b l e  d o u b t  t h a t  t h e  t r i a l  c o u r t  w o u l d  

h a v e  r e n d e r e d  t h e  same d e p a r t u r e  s e n t e n c e  i n  t h e  a b s e n c e  o f  

e i t h e r  o r  b o t h  o f  t h e  t w o  s t a t e d  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e .  

A c c o r d i n s l y ,  r e v e r s a l  i s  r e q u i r e d  f o r  r e s e n t e n c i n g  w i t h i n  t h e  

g u i d e l i n e s  recommended r a n g e .  



CONCLUSION 

Based on the foregoinq, petitioner respectfully requests 

this Court to quash the decision of the district court and to 

remand for resentencinq within the guidelines recommended range. 

Respectfully submitted, 

RICHARD L. JORANDBY 
Pub1 ic Defender 

hk.w,,x ,$-A 
MARGAMT GOOD 
Assistant Public Defender 
15th Judicial Circuit 
9th Floor Governmental Center 
301 North Olive Avenue 
West Palm Beach, Florida 33401 
(305) 820-2150 

Counsel for Petitioner 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy hereof has been furnished 

by courier, to NOEL PELELLA, ~ssistant Attorney General, Counsel 

for Respondent, Elisha Newton Dimick Building, Room 204, 111 

Georqia Avenue, West Palm Beach, FL 33401, this / q K  day of 

December, 1986. 

Assistant Public Defender 


