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PER CURIAM. 

S tano ,  a  F l o r i d a  p r i s o n e r  f o r  whom a  d e a t h  w a r r a n t  has  

been s i gned ,  a p p e a l s  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  h i s  motion f o r  

pos t - conv i c t i on  r e l i e f .  W e  have j u r i s d i c t i o n .  F1a.R.Crim.P. 

3.850. W e  a f f i r m  t h e  t r i a l  c o u r t ' s  d e n i a l  of  r e l i e f  and v a c a t e  

t h e  s t a y  of  e x e c u t i o n  t h a t  w e  p r e v i o u s l y  g r a n t e d .  

S t ano  h a s  a  l eng thy  h i s t o r y  i n  t h i s  s t a t e ' s  c o u r t s .  The 

d e a t h  wa r r an t  which prompted t h e s e  p roceed ings  i s  based on h i s  

c o n v i c t i o n  a t  t r i a l  o f  one coun t  o f  f i r s t - d e g r e e  murder and 

s en t ence  o f  d e a t h ,  which t h i s  Cou r t  a f f i rmed .  S t ano  v.  S t a t e ,  

473 So.2d 1282 ( F l a .  1985 j ,  cert .  den i ed ,  106 S.Ct.  869 (1986) .  

S tano  i s  a l s o  under two more s e n t e n c e s  o f  d e a t h  f o r  two murders 

t o  which he  p leaded  g u i l t y  and which t h i s  Cour t  a l s o  a f f i rmed .  

S tano  v.  S t a t e ,  46.0 So.2d 890 ( F l a .  1 9 8 4 ) ,  cer t .  den i ed ,  105 

S.Ct.  2347 (1985) .  Moreover, S tano  ha s  p leaded  g u i l t y  t o  s i x  

o t h e r  coun t s  o f  f i r s t - d e g r e e  murder f o r  which he r e c e i v e d  consec- 

u t i v e  terms of  l i f e  imprisonment w i t h  no p o s s i b i l i t y  o f  p a r o l e  

f o r  twen ty- f ive  y e a r s .  These l a s t  s i x  g u i l t y  p l e a s  a r e  c e n t r a l  



t o  S t a n o ' s  3.850 motion. 1 

Stano r a i s e d  s i x  p o i n t s  i n  t h a t  motion: 1) confess ions  

which l e d  t o  t h e  s i x  p r i o r  g u i l t y  p l e a s ,  in t roduced  a s  aggravat-  

i n g  evidence a t  t h e  t r i a l  which u l t i m a t e l y  r e s u l t e d  i n  S t a n o ' s  

dea th  war ran t ,  w e r e  coerced;  2) t h e  s t a t e  improperly wi thhe ld  

exculpa tory  evidence ( i .e . ,  t h a t  t h e  confess ions  l ead ing  t o  t h e  

p r i o r  g u i l t y  p l e a s  were coerced)  from S t a n o ' s  t r i a l  counse l ;  

3) i n e f f e c t i v e n e s s  of  t r i a l  counsel  f o r  f a i l u r e  t o  cross-examine 

a  s t a t e ' s  w i tnes s  adequa te ly ;  4 )  i n e f f e c t i v e n e s s  of t r i a l  counsel  

f o r  f a i l u r e  t o  o b j e c t  t o  t h e  s t a t e ' s  cross-examination of  Stano 

dur ing  t h e  s en t enc ing  proceeding; 5)  two p s y c h i a t r i s t s  should n o t  

have been al lowed t o  t e s t i f y  f o r  t h e  s t a t e  a t  s en t enc ing  a s  t o  

t h e  s t a t u t o r y  m i t i g a t i n g  c i rcumstances;  and 6 )  t h e  incompetency 

of  t h e  d e f e n s e ' s  e x p e r t  who made a  psychologica l  s tudy  of Stano.  

S t a n o ' s  c u r r e n t  counsel  f i l e d  t h i s  3.850 motion l e s s  t han  twen- 

t y - fou r  hours  p r i o r  t o  Stano ' s scheduled execut ion .  The t r i a l  

c o u r t  immediately heard t h e  p a r t i e s  a s  t o  whether t h e  motion 

s t a t e d  f a c t s  s u f f i c i e n t  t o  war ran t  ho ld ing  an e v i d e n t i a r y  hea r ing  

on t h e  a l l e g a t i o n s .  

A t  t h a t  hea r ing ,  S t a n o ' s  counsel  argued t h a t  he needed 

more t i m e  t o  do more i n v e s t i g a t i n g  and t o  s ecu re  t h e  presence of 

w i tnes ses .  The s t a t e ' s  r e p r e s e n t a t i v e  s a i d  t h a t  he could n o t  

oppose t h e  motion f o r  cont inuance,  "no t  because of t h e  m e r i t s  of 

what t hey  [ S t a n o ' s  counsel-] had t o  a rgue ,  b u t  because of t h e i r  

f a i l u r e  t o  commence t h e i r  work t ime ly  and permit  t h i s  [ t r i a l ]  

c o u r t  t o  do i t s  work t imely ."  The t r i a l  c o u r t  commented t h a t  

most of t h e  m a t t e r s  i n  t h e  3.850 motion were covered by evidence 

Stano c la ims  t h a t  t h e  s i x  g u i l t y  p l e a s  were u n r e l i a b l e  
because h i s  then-a t to rney  (Jacobson) co l luded  wi th  a  p o l i c e  
d e t e c t i v e  (Crow) and S t a n o ' s  p sycho log i s t  (McMillan) who 
coerced h i s  con fes s ions  f o r  t h e i r  own pe r sona l  and p r o f e s s i o n a l  
ga in .  These con fes s ions  were t h e  primary p r e d i c a t e  f o r  t h e  
g u i l t y  p l e a s .  

The t r i a l  c o u r t ,  a n t i c i p a t i n g  a  3.850 hea r ing  and r e a l i z i n g  
t h a t  t i m e  i s  o f  t h e  essence  a f t e r  a  dea th  war ran t  i s  s igned ,  
made numerous te lephone  c a l l s  t o  S t a n o ' s  c u r r e n t  counsel  u rg ing  
an e a r l i e r  f i l i n g  and had p rev ious ly  reserved  t ime f o r  such a  
hear ing .  Cur ren t  counsel  f a i l e d  t o  comply wi th  t h e  t r i a l  
c o u r t ' s  r e q u e s t s  f o r  t ime ly  handl ing of t h i s  ca se .  



t h a t  had been p re sen ted  t o  t h e  t r i a l  c o u r t  p rev ious ly  and t h a t  

t h e  new m a t e r i a l  c o n s i s t e d  p r i m a r i l y  of a l l e g a t i o n s  of unfounded 

i m p r o p r i e t i e s ,  some l e t t e r s  w r i t t e n  by Stano confess ing  t o  

miscel laneous o t h e r  murders, a  defense  p s y c h i a t r i c  e v a l u a t i o n  

p rev ious ly  n o t  r e l e a s e d  t o  t h e  c o u r t  i n d i c a t i n g  t h a t  Stano 

confessed t o  t h a t  d o c t o r  murdering t h e  v i c t i m  f o r  which he was 

t r i e d ,  and cop ie s  of a r t i c l e s  w r i t t e n  a f t e r  S t a n o ' s  p r i o r  

confess ions .  The c o u r t  t hen  s t a t e d  t h a t  t h e s e  m a t t e r s  had been 

p rev ious ly  r u l e d  on, could have been p re sen ted  on appea l ,  "o r  

con ta ined  a l l e g a t i o n s  which would c o n s t i t u t e  i nadmis s ib l e  

evidence o r  a t t empt  t o  invade t h e  province of t h e  jury  o r  t h e  

f i n d e r s  of f a c t  about  comment o r  op in ion  on t h e  evidence 

p re sen ted ,  o r  r e l a t e  t o  m a t t e r s  t h a t  a r e  n o t  m a t e r i a l  t o  t h e  

c o n s i d e r a t i o n  of t h i s  Court ."  

The t r i a l  c o u r t  concluded t h a t  i n e f f e c t i v e n e s s  of counsel  

was t h e  only  cognizab le  c la im p re sen ted  i n  t h e  3.850 motion. The 

c o u r t  went on t o  no te  t h e  presence  of  t h r e e  w i tnes ses  who could 

d i r e c t l y  address  t h i s  i s s u e ,  i . e . ,  Stano and h i s  t r i a l  a t t o r n e y s  

(Russo and F r i ed l and )  , and asked i f  e i t h e r  Stano o r  t h e  s t a t e  

wished t o  p r e s e n t  those  w i tnes ses  a s  t o  t h e  c la ims  of i n e f f e c -  

t i v e n e s s .  S t a n o ' s  c u r r e n t  counse l  asked t o  p r o f f e r  t h e  l i v e  

test imony of  w i tnes ses  o t h e r  t han  Stano and h i s  former a t t o r n e y s  

t o  e s t a b l i s h  t r i a l  counsel  ' s substandard performance. He a l s o  

asked f o r  t ime t o  s ecu re  t hose  w i t n e s s e s '  presence and s t a t e d :  

"Judge, we c a n ' t  p r e s e n t  t h e  c la im,  u n l e s s  you o r d e r  us  t o ,  of 

i n e f f e c t i v e  a s s i s t a n c e  of  counsel  a t  t h i s  t ime ."  The s t a t e  i n d i -  

c a t e d  t h a t  it was ready t o  proceed wi th  t hose  persons  p r e s e n t  i n  

t h e  courtroom, s t a t i n g :  " I f  t h e  defense  counsel  eva lua t ed  and 

made a  t a c t i c a l  cho ice ,  t h e  case  law i s  c l e a r  on t h e  s t a t e  and 

f e d e r a l  l e v e l ,  t h a t  t h a t  w i l l  n o t  be t h e  p r e d i c a t e  f o r  i n e f f e c -  

' I n  a n t i c i p a t i o n  of t h e  3.850 hear ing  t h e  t r i a l  c o u r t  had 
summoned S t a n o ' s  two t r i a l  a t t o r n e y s  and had a r ranged  f o r  Stano 
t o  be  p r e s e n t .  

The f i r s t  prong of t h e  t e s t  f o r  i n e f f e c t i v e n e s s  from S t r i c k -  
l and  v.  Washington, 466 U.S. 668 (1984) .  The second p a r t  of 
t h a t  t e s t  i s  p re jud ice .  



tive assistance of counsel." Stano's counsel then argued again 

for more time. The court responded: "I understand what defense 

counsel means by proffer, those are things that are in the motion 

and have been presented by motion and should have been presented 

by motion." The court then denied the proffer of live witnesses 

other than those present and continued: "I'm now sitting here 

with defense counsel indicating that they will proceed, although 

reluctantly, but concede to me that if they do, they can't 

prevail." Under those circumstances the court considered it 

foolish to proceed and denied the 3.850 motion. He granted a 

stay until 10:OO a.m. July 2, in order for the parties to come to 

this Court, and refused to hear anything more from Stano's coun- 

sel. 

On appeal Stano claims that the files and records do not 

show conclusively that he was not entitled to relief and that the 

trial court, therefore, erred by not conducting an evidentiary 

hearing on the claimed ineffectiveness. Furthermore, Stano 

claims the trial court also erred by attempting to limit the 

evidentiary hearing to effectiveness of counsel. We disagree. 

The court properly ruled that most of the instant issues were 

ruled on previously or could have been presented on appeal. He 

also held that some of the allegations were simply not cogniza- 

ble. 

We agree that ineffectiveness was the only matter which 

might have required a hearing. The state indicated its willing- 

ness to proceed with such an evidentiary hearing because of the 

presence of the main witnesses as to ineffectiveness, the defend- 

ant and his former counsel. Stano's current counsel, however, 

maintained that the "allegations of effective assistance of coun- 

sel have not and could never be resolved upon the basis of the 

attorneys' testimony." Contrary to this contention, former coun- 

sel frequently testify as to their past performance at trial. 

See, e.g., Strickland v. Washington, 466 U.S. 668, 678 (1984); - 
Tafero v. State, 459 So.2d 1034, 1036 (Fla. 1984). 



T r i a l  c o u r t s  shou ld  g r a n t  e v i d e n t i a r y  h e a r i n g s  on 3.850 

mot ions  when war ran ted .  P o r t e r  v .  S t a t e ,  478 So.2d 33 ( F l a .  

1985 ) .  By h i s  words t o  and a c t i o n s  b e f o r e  t h e  t r i a l  c o u r t ,  it 

appears  t h a t  t h a t  c o u r t  c o r r e c t l y  concluded t h a t  counse l  f e l t  h e  

cou ld  n o t  p r e v a i l  i n  an  e v i d e n t i a r y  h e a r i n g  r e g a r d i n g  i n e f f e c -  

t i v e n e s s .  Holding such a  h e a r i n g ,  t h e r e f o r e ,  obv ious ly  was n o t  

war ran ted .  W e  f i n d  no error  i n  t h e  t r i a l  c o u r t ' s  u l t i m a t e  d e t e r -  

m ina t i on  t h a t  an e v i d e n t i a r y  h e a r i n g  shou ld  n o t  be  h e l d .  

W e  a f f i r m  t h e  t r i a l  c o u r t ' s  o r d e r  and v a c a t e  o u r  p rev ious -  

l y  e n t e r e d  s t a y  o f  execu t i on .  

I t  i s  so o rde r ed .  

McDONALD, C . J . ,  and ADKINS, BOYD and OVERTON, JJ. ,  Concur 
EHRLICH, SHAW and BARKETT, JJ. ,  D i s s e n t  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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