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PRELIMINARY STATEMENT 

This  r e p l y  b r i e f  i s  r e s p e c t f u l l y  submi t ted  by p e t i t i o n e r s ,  t h e  Proper- 

t y  Appraiser  and Tax C o l l e c t o r  of  Dade County and t h e  Execut ive  D i r e c t o r  of 

t h e  F l o r i d a  Department of Revenue (DOR) , pursuan t  t o  F l a .  R. App. 9.2 1 0 ( a ) ,  

t o  add re s s  arguments r a i s e d  by respondent-taxpayer Manuel Diaz i n  h i s  b r i e f  

Ibn t h e  m e r i t s .  References  t o  t h e  t a x p a y e r ' s  b r i e f  on t h e  m e r i t s  s h a l l  be ( 

c i t e d  a s  B r .  . The t r i a l  c o u r t  and d i s t r i c t  c o u r t  op in ions ,  pub l i shed  

r e s p e c t i v e l y  a t  15 Fla.Supp.2d 23 and 487 So.2d 1112, t o g e t h e r  w i t h  a copy 

of t h e  e x p r e s s l y  and d i r e c t l y  c o n f l i c t i n g  op in ion  and d e c i s i o n  i n  Marshal l  

v .  Pe rk in s ,  494 So.2d 506 (F la .  2d DCA 1986),  p e t i t i o n  - f o r  review pending,  

69,502, c o n s t i t u t e  t h e  Appendix t o  t h i s  r e p l y  b r i e f  and s h a l l  be 

c i t e d  a s  A. . A l l  emphasis i s  supp l i ed  by unders igned counse l ,  

u n l e s s  o the rw i se  i n d i c a t e d .  

SUMMARY OF ARGUMENT 

The respondent- taxpayer  Diaz r a i s e s  s e v e r a l  arguments i n  h i s  b r i e f  on 

t h e  m e r i t s .  Each i s  wholly wi thout  m e r i t .  M r .  Diaz ha s  misunderstood 

p e t i t i o n e r s '  arguments,  f a i l e d  t o  d i s t i n g u i s h  c o n t r o l l i n g  preceden t ,  and 

ignored  t h e  importance of t h i s  Cou r t ' s  r e c o g n i t i o n  of  t h e  unequivocal  

j u r i s d i c t i o n a l  c h a r a c t e r  of t h e  s t a t u t e  governing f i l i n g  and ma in t a in ing  of 

t a x  assessment  a c t i o n s  and t h e  l i m i t e d  r o l e  of t h e  j u d i c i a r y  i n  e s t a b l i s h -  

i ng  t h e  p u b l i c  p o l i c y  of t h i s  S t a t e  once t h e  l e g i s l a t u r e  has  d i r e c t l y  

addressed a s p e c i f i c  i s s u e .  

I n  t h i s  appea l ,  t h e  respondent- taxpayer  contends t h a t  t h e  l e g i s l a t u r e  

in tended  §194.171(5) and ( 6 ) ,  governing j u r i s d i c t i o n  of t a x  assessment  

!I s u i t s ,  t o  mean t h a t  once de l i nquen t  t a x e s  a r e  p a i d ,  t h e  c o u r t  may no t  
- I 

d i smi s s  t h e  cause.  Th is  r e s u l t  i s  c o n t r a r y  t o  t h e  p l a i n  language of t h e  

s t a t u t e ,  and d i r e c t l y  con t ravenes  t h e  1983 l e g i s l a t i v e  amendments. 

Notwithstanding t h e  unequivocal  language of t h e  s t a t u t e  mandating 

d i s m i s s a l  once subsequent y e a r s '  t a x e s  become de l i nquen t ,  Diaz p e r s i s t s  i n  
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a rgu ing  t h a t  s t a t u t o r y  c o n s t r u c t i o n  nega t e s  t h e  language of t h e  s t a t u t e  

where t h e  t axpayer  pays t a x e s  a f t e r  del inquency.  Diaz f a i l s  t o  r e b u t  t h e  

p r i n c i p l e  t h a t  no s t a t u t o r y  c o n s t r u c t i o n  i s  nece s sa ry  where t h e  words of 

t h e  s t a t u t e  a r e  p l a i n  and unambiguous. I n s t e a d ,  Diaz suppo r t s  t h e  Third  

D i s t r i c t ' s  d e c i s i o n  t o  r e w r i t e  0194.171 t o  e s t a b l i s h  j u r i s d i c t i o n  where t h e  

l e g i s l a t u r e  has  decreed t h e r e  should be none. 

The taxpayer  c i t e s  p receden t  superseded by c o n t r a r y  l e g i s l a t i o n  i n  

suppor t  of h i s  c l a im  t h a t  t h e  a c c e s s  t o  c o u r t s  p r o v i s i o n  of t h e  F l o r i d a  

C o n s t i t u t i o n  pe rmi t s  "un fe t t e r ed  access"  t o  t axpaye r s .  I n  s o  doing,  Diaz 

wholly f a i l s  t o  add re s s  G.B.B. Investments  v.  Hin te rkopf ,  343 So.2d 899 

(F l a .  3d DCA 1977),  which s p e c i f i c a l l y  h e l d  t h e  j u r i s d i c t i o n a l  good f a i t h  

payment requ i rements  of 5194,171 a r ea sonab l e  r e s t r i c t i o n  on t axpaye r s '  

a c c e s s  t o  t h e  c o u r t s .  

The taxpayer  a rgues  t h a t  t h e  Thi rd  D i s t r i c t  c o r r e c t l y  rewro te  0194.171 

t o  p rov ide  a c u r a t i v e  p rov i s i on  f o r  de l i nquen t  t axpaye r s  t o  avo id  t h e  c l e a r  

mandate of t h e  s t a t u t e ' s  good f a i t h  payment requ i rements .  Diaz d i smi s se s  

v i r t u a l l y  wi thout  comment t h e  t h r e e  c a s e s  from t h e  Second and Fourth  D i s -  

t r i c t s  which e x p r e s s l y  and d i r e c t l y  c o n f l i c t  w i t h  t h e  Thi rd  D i s t r i c t  

d e c i s i o n  h e r e i n .  F i n a l l y ,  Diaz f a i l s  t o  add re s s  t h e  f a c t  t h a t  i n  r e w r i t i n g  

t h e  s t a t u t e ,  t h e  Third  D i s t r i c t  invaded t h e  e x c l u s i v e  p rov ince  of t h e  

l e g i s l a t u r e ,  the reby  v i o l a t i n g  t h e  s e p a r a t i o n  of  powers d o c t r i n e .  

It i s  a b a s i c  r u l e  of s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  c o u r t s  must 

assume t h a t  t h e  l e g i s l a t u r e  in tended  a s t a t u t o r y  amendment t o  have had some 

o b j e c t i v e  and t o  s e r v e  a u s e f u l  purpose,  and t h e  c o u r t s  should g i v e  e f f e c t  

t o  t h e  amendment. The d e c i s i o n  of t h e  d i s t r i c t  c o u r t  h e r e i n  i s  based 

e n t i r e l y  on t h a t  c o u r t ' s  view of what t h e  s t a t u t e  should say ,  r a t h e r  t han  

what t h e  s t a t u t e  does  say.  The d i s t r i c t  c o u r t  c i t e s  n o t  a  s i n g l e  p receden t  

i n  suppor t  of i t s  op in ion ,  and complete ly  i g n o r e s  t h e  p l a i n  language of t h e  

1983 l e g i s l a t i v e  amendments t o  0 194.17 1. This  Court should r e v e r s e  t h e  
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d e c i s i o n  of  t h e  Thi rd  D i s t r i c t  and adopt  t h e  e x p r e s s l y  and d i r e c t l y  con- 

f l i c t i n g  d e c i s i o n s  of t h e  Second D i s t r i c t  and Fourth  D i s t r i c t  on t h e  same 

ques t i on  of  law. 

ARGUMENT 

THE DISTRICT COURT ERRED AS A MATTER OF LAW I N  RULING 
THAT THE TAXPAYER'S CAUSE OF ACTION WAS NOT EXTIN- 
GUISHED WHEN THE TAXPAYER FAILED TO PAY BEFORE DELIN- 
QUENCY UNCONTESTED TAXES FOR THE YEAR AFTER THE ASSESS- 
MENT. 

A. The taxpayer  a t t e m p t s  t o  i n j e c t  i r r e l e v a n t  f a c t s  
and i n a p p l i c a b l e  s t a t u t e s  i n t o  t h i s  appea l .  

I n  h i s  b r i e f ,  t h e  t axpayer  v a i n l y  a t t emp t s  t o  f i r m  up h i s  f l a c c i d  

p o s i t i o n  by i n t e r j e c t i n g  i r r e l e v a n t  f a c t s  and i n a p p l i c a b l e  s t a t u t e s .  The 

t r u l y  r e l e v a n t  f a c t s  a r e  t h r e e  i n  number: 

1. The taxpayer  f i l e d  s u i t  t o  c o n t e s t  a 1982 t a x  - 
assessment  and c l a s s i f i c a t i o n  (A.2 1 2  A.5, 
487 So.2d a t  1112); 

2. The 1983 t a x e s  on t h e  s u b j e c t  p rope r ty  became 
de l i nquen t  by o p e r a t i o n  o f  law, 5 197.012, F l o r i d a  
S t a t u t e s  (1983) [5197.333, F l o r i d a  S t a t u t e s  
(1985)] on A p r i l  1, 1984; (A.2 112; A.5, 487 So.2d 
a t  1112);  

3. No payment whatsoever  o f  1983 - t a x e s  w i t h  r e s p e c t  
t o  t h e  s u b j e c t  p r o p e r t y  w a s  made b e f o r e  
del inquency.11 - 

Con t ro l l i ng  p r o v i s i o n s  of law a r e  two i n  number. Sec t i on  194.171, 

F l o r i d a  S t a t u t e s  (1983),  p rov ides  i n  p e r t i n e n t  p a r t :  

194.171 C i r c u i t  Court  t o  have o r i g i n a l  j u r i s d i c t i o n  i n  
t a x  c a s e s .  -- 

(5) No a c t i o n  t o  c o n t e s t  a t a x  assessment  may be 
main ta ined ,  and any such a c t i o n  s h a l l  be  d i smissed ,  
u n l e s s  a l l  t a x e s  on t h e  p rope r ty  a s s e s sed  i n  y e a r s  

A1 The t ax ing  a u t h o r i t i e s  c h e e r f u l l y  concede t h a t  a l l  t a r e s  and i n t e r e s t  
due on t h e  s u b j e c t  p r o p e r t y  f o r  1983 were pa id  on May 30, 1984, n e a r l y  two 
months a f  t e r  del inquency.  (A. 2  114) . This  und i spu t ed ly  l a t e  payment could 
n o t  r e v i v i f y  D iaz ' s  cause o f  a c t i o n ,  which was ex t i ngu i shed  when t h e  1983 
t a x e s  became de l i nquen t .  

3  
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after the action is brought, which the taxpayer in good 
faith admits to be owing, are paid before they become 
delinquent. 

(6) The requirements of subsections (2), (3), and (5) 
are jurisdictional. No court shall have jurisdiction 
in such cases until after the requirements of both 
subsections (2) and (3) have been met. A court shall 
lose jurisdiction of a case when the taxpayer has 
failed to comply with the requirements of subsection 
(5). - 

The district court correctly discerned that the only issue on appeal 

is whether the taxpayer's cause of action contesting a 1982 assessment was 

5xtinguished by the taxpayer's failure to pay any 1983 - taxes on the subject 

Iroperty before delinquency.21 The taxpayer has attempted to fix this 

:ourtVs attention on the payment of 1982 (rather than 1983) taxes. (Br. 

-3; 11-12). This is a red herring across the trail. Consequently, the 

:axpayerrs (tardy?/ and insufficient) payment of 1982 - taxes is not the 

subject of this appeal, and does not require this Court's attention. 

B. No statutory construction is necessary where, as 
here, the jurisdictional statute unambiguously 
requires dismissal. 

After attempting to obfuscate the issue of which year's delinquent tax 

Iayment is the subject of this appeal, the taxpayer proceeds to argue that 

I The district court said: 

On May 18, 1984, defendants[/taxing authorities] 
moved to dismiss the action which challenged the 1982 
assessment, asserting as grounds therefor that 
plaintiff was delinquent in paying his 1983 property 
taxes which, by statute, divested the trial court of 
subject matter jurisdiction to hear the challenge to 
the 1982 assessment. 

§197.0134(1), Florida Statutes (1983) [§197.323(1), Florida 
Statutes (1985)], which specifically authorizes extension of the tax rolls 
luring property appraisal adjustment board proceedings, so that taxes on 
?etitioned parcels may be collected timely notwithstanding the pendency of 
taxpayers' petitions. 
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the courts have a responsibility to avoid holding a statute unconstitution- 

11 if the statute can be construed within constitutional limits. The 

taxing authorities do not quarrel with this elementary principle of law. 

The taxpayer's argument misses the mark, however, for two reasons. First, 

no statutory construction is necessary where the statute is unambiguous. 

Second, even assuming arguendo the necessity of statutory construction, the 

~nly construction which comports with the constitution without judicially 

rewriting the statute is the construction requiring dismissal of the tax- 

?ayer's action with prejudice once the taxes become delinquent. That 

:onstruction has been adopted by the trial court hereinbelow and the Second 

listrict in Marshall v. Perkins, 494 So.2d 506 (Fla. 2d DCA 19861, petition 

Eor review pending, case no. 69,502, and the Fourth District in Clark v. - 
Zook, - 481 So.2d 929 (Fla. 4th DCA 1985), and Markham v. Corlett, 453 So.2d 

307 (Fla. 4th DCA 1984). 

Subsections (5) and (6) of 5 194.17 1, Florida Statutes (1983) , unambig- 

lously and unequivocally provide in pertinent part: 

The requirements of subsections (2), (3), and (5) are 
jurisdictional. *** A court shall lose jurisdiction of 
a case when the taxpayer has failed to comply with the 
requirements of subsection (5) [that] [n]o action to 
contest a tax assessment may be maintained, and any 
such action shall be dismissed, unless all taxes on the 
property assessed in years after the action is brought, 
which the taxpayer in good faith admits to be owing, 
are paid before they become delinquent. 

Apparently, the taxpayer argues that the constitutional validity of 

the foregoing unambiguous legislation can be sustained only by judicially 

rewriting the foregoing statute to imply the presence of the following 

language : 

"Notwithstanding the plain language of subsections (5) 
and (6), a court shall regain jurisdiction of a case if 
the taxpayer pays all taxes on the property assessed in 
years after the action is brought, which the taxpayer 
in good faith admits to be owing, after they become 
delinquent but before a hearing on the motion to 
dismiss for lack of jurisdiction." 
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The issue in this appeal, however, is not, as the taxpayer seems to 

believe, whether the constitution would permit the legislature to enact the 

fanciful and fictitious statutory language quoted above. The threshold 

issue is whether the unambiguous provision, in the form enacted by the 

legislature, which unquestionably requires dismissal of an action where, as 

here, no subsequent year ' s tax payment has been made be£ ore delinquency, 

requires any statutory construction. The answer to this question must be a 

resounding "No ! I' 

The 1983 Florida legislature added subsection (6) to $194.171, un- 

equivocally declaring the legislative intent that the 60-day statute of 

nonclaim period for filing suit and the good faith payment requirements for 

filing and maintaining suit be regarded by the courts as jurisdictional. 

Chapter 83-204, $7, Laws of Florida.5' Assuming arguendo the necessity of 

statutory construction, the holding of the district court (totally ignoring 

the 1983 statutory amendments made by the legislature to the critical 

provisions of $194.171) violates an established rule of statutory con- 

struction that "it should never be presumed that the legislature intended 

to enact meaningless and useless legislation and it must be assumed that 

the provisions enacted by the legislature are intended to have some useful 

purpose." - See Smith v. Piezo Technology & Professional Administrators, 

427 So.2d 182, 184 (Fla. 1983), and Dickinson v. Davis, 224 So.2d 262, 264 

(Fla. 1969). 

In the treatise on statutory construction in 49 Fla.Jur.2d, Statutes, 

$134 (1984), at p. 176, the following general rule of statutory con- 

struction is set forth: 

41 These provisions took effect July 1, 1983 and apply to assessment 
rolls and taxes levied thereon for 1983 and each year thereafter. Chapter 
83-204, $43, Laws of Florida. 
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With regard  t o  a  s t a t u t o r y  amendment, t h e  r u l e  of 
cons t ruc t ion  i s  t o  assume t h a t  t h e  l e g i s l a t u r e  intended 
t h e  amendment t o  s e rve  a  u s e f u l  purpose. I n  making 
m a t e r i a l  changes i n  t h e  language of a  s t a t u t e ,  t h e  
l e g i s l a t u r e  i s  presumed t o  have intended some o b j e c t i v e  
o r  a l t e r a t i o n  of t h e  law u n l e s s  t h e  con t r a ry  i s  c l e a r  
from a l l  t h e  enactments on t h e  s u b j e c t .  The c o u r t s  
should g ive  app rop r i a t e  e f f e c t  t o  t h e  amendment. 

The inhe ren t  power of t h e  l e g i s l a t u r e  t o  enac t  gene ra l  law p e r t a i n i n g  

t o  t h e  j u r i s d i c t i o n  of c i r c u i t  c o u r t s  i n  ca se s  involv ing  t h e  l e g a l i t y  of 

t a x  assessments  has  been exp re s s ly  recognized by t h e  a p p e l l a t e  c o u r t s  of 

t h i s  s t a t e .  - See Williams v.  Law, 368 So.2d 1285, 1287 (Fla .  1979), and 

S t a t e  ex  r e l .  Dept. of General Se rv i ce s  v.  W i l l i s ,  344 So.2d 580, 589 (Fla .  

1 s t  DCA 1977). I n  Williams v .  Law, a t  pp. 1286-87 of t h a t  dec i s ion ,  t h i s  

Court observed a s  fol lows:  

For many y e a r s  t h e  c i r c u i t  c o u r t s  have had 
o r i g i n a l  and exc lus ive  j u r i s d i c t i o n  of a l l  c a se s  
involv ing  t h e  l e g a l i t y  of any t a x  assessment.  A r t .  V . ,  
$6 (3) , Fla .  Const. (1968) ; Fla .  Const. of 1885, a r t .  V ,  
$11. When a r t i c l e  V was r ev i sed  i n  1972, t h i s  
j u r i s d i c t i o n  was r e t a i n e d  s u b j e c t  t o  change by gene ra l  
law. A r t .  V ,  §20 (c ) (3 ) ,  F l a .  Const. - 

Nowhere has  t h e  l e g i s l a t u r e  s o  much a s  h in t ed  t h a t  i t  intended t o  

a l l ow  taxpayers  t o  cure  t h e  j u r i s d i c t i o n a l  d e f e c t  of de l inquent  good f a i t h  

payment. Unquestionably, t h e  l e g i s l a t u r e  could have provided such a  

5  1 c u r a t i v e  p rov i s ion  i f  i t  had s o  desired.-  

The taxpayer  has  u t t e r l y  f a i l e d  t o  add re s s  t h e  t h r e sho ld  p r i n c i p l e  of 

law t h a t  unambiguous enactments r e q u i r e  no cons t ruc t ion .  Where, a s  he re ,  

no doubts  a r i s e  from t h e  language o r  terms of t h e  p rov i s ion  i n  ques t ion ,  no 

.................... 

?I Cf. $607.357 ( 6 ) ,  F lo r ida  S t a t u t e s  (1983) ("Any co rpo ra t i on  f a i l i n g  t o  
f i l e  t h e  annual  r e p o r t  requi red  by t h i s  s e c t i o n  s h a l l  no t  be  permi t ted  t o  
main ta in  o r  defend any a c t i o n  i n  any c o u r t  of t h i s  s t a t e  u n t i l  such r e p o r t  
is f i l e d  and a l l  t axes  due under t h i s  chapter  a r e  pa id  . . . .") with  
5 194.17 l ( 5 )  and (6) , Flo r ida  S t a t u t e s  (1983). P l a i n l y ,  t h e  l e g i s l a t u r e  
knows how t o  enac t  a  p rov i s ion  al lowing a  l i t i g a n t  t o  cu re  a de l inquent  t a x  
payment. It simply d i d  no t  do so  when it  enacted 5194.171(5) and (6) 
governing j u r i s d i c t i o n  i n  t a x  assessment cases .  - See chap te r  83-204, Laws 
of  F lo r ida .  
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1 occasion exists for statutory construction. Under such circumstances, the 

6 I Icourts' sole responsibility is to apply the statute as it is written.- 

It can scarcely be argued -- and Diaz does not even attempt to 
argue -- that the applicable provisions are ambiguous. Indeed, outside of 

lpenal statutes, the legislature rarely enacts provisions in more ringing 

categorical terms than those of 5194.171(5) and (6), which are 

"jurisdictional," and which provide that "any" action "shall be dismissed" 

unless "all" - uncontested taxes are paid "before they become delinquent." 

C. Dismissal of the taxpayer's claim for failure to 
pay uncontested taxes prior to delinquency does 
not violate Florida's constitutional guarantee of 
access to the courts. 

Rather than advance the untenable argument that 5194.171(5) and (6) is 

ambiguous as written, the taxpayer reiterates the same constitutional 

arguments which confounded the Third District. Without intelligible analy- 

sis, at p. 13 of its brief, the taxpayer simply quotes article I, 521 of 

7 I the Florida Constitution.- 

Apparently, Diaz holds the belief that this constitutional access to 

the courts provision is supposed to serve as some shibboleth or talisman to 

enable the taxpayer to continue to litigate a claim by paying taxes after 

delinquency which the legislature has mandated must be paid before delin- 

quency. The Third District was led along the primrose path and persuaded 

to characterize article I, 521 as a constitutional guarantee of "unfettered 

61 See, e.g,, Citizens of the State of Florida v. Public Service - 
Commission, 425 So.2d 534, 541-42 (Fla. 1982) ("[Wlhere the language of the 
statute is so plain and unambiguous as to fix the legislative intent and 
leave no room for construction, the courts should not depart from the plain 
language used by the legislature.") ; -- see also Armstrong v. City of Tampa, 
106 So.2d 407, 409 (Fla. 1958) (distinguishing between construction and 
mere application of statutory language). 

Access to courts. -- The courts shall be open to every person for 
redress of any injury, and justice shall be administered without sale, 
denial or delay. 
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access to the courts." A.6, 487 So.2d at 1113. This is the first time any 

Florida appellate court has held article I, 121 to provide "unfettered 

ii access." It is axiomatic that it is the responsibility of the legislature 

I to determine precisely which fetters on access to the courts public policy 
For example, in County of Dade v. Saffan, 173 So.2d 138, 140-41 

(Fla. 3d DCA 1965) , the district court held that " [Alppeal time, having 

I been held jurisdictional, is a matter for legislative act, not court rule." 

Investments, which was set forth in petitioners' brief on the merits, at 

pp. 18-19. Understandably, even Diaz' s fertile imagination is stymied by 

!I Section 59.08 l(2) provides: 

 he court access provision of the Florida Constitution is no more violated 
by the jurisdictional pre-delinquency good faith payment requirements of 

5194.171, which prescribes jurisdictional review of tax assessments, than 

it is by 159.081(2) which was reviewed in Saffan. The Third District 

decision must be reversed in order to counteract the anomalous, 

unprecedented and erroneous ruling that article I, 121 guarantees 

I I unfettered access" to the courts. 

Ironically, the jurisdictional character of the good faith payment 

requirements of 1194.171 has specifically been ruled a constitutionally 

valid legislative "fetter" on taxpayers' access to the courts. - See G.B.B. 

Investments, Inc. v. Hinterkopf, 343 So.2d 899, 901 (Fla. 3d DCA 1977). 

The taxpayer's brief fails even to attempt to rebut the holding of G.B.B. 

59.081 Time for invoking appellate jurisdiction of any 
court. -- 

(2) Failure to invoke the jurisdiction of any 
such court within the time prescribed by such rules 
shall divest such court of jurisdiction to review such 
cause. 
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the express holding of G.B.B. Investments that requiring a taxpayer to make 

timely good faith payments prerequisite to contesting an allegedly exces- 

sive tax assessment does not constitute an unreasonable restriction on 

access to the courts in violation of article I, 521. 

D. The relief from illegal taxes provision of the 
Florida Constitution imposes no limitation on the 
legislature, but simply supplements the jurisdic- 
tional statute. 

After failing to address the G.B.B. Investments decision specifically 

upholding 5194.171 as establishing reasonable limitations on access to the 

courts in tax assessment actions, Diaz misreads the relief from illegal 

taxes provision of the Florida Constitution, arguing that it is a limita- 

tion on the legislature. (Br. 13-14). Article VII, $13 of the Florida 

Constitution, however, provides: 

Relief from illegal taxes. -- Until payment of all 
taxes which have been legally assessed upon the proper- 
ty of the same owner, no court shall grant relief from 
the payment of any tax that may be illegal or illegally 
assessed. 

Diaz reads the foregoing provision as a limitation on the legislature 

and essentially argues that under the statutory construction axiom 

' 1  Inclusio [sic] Unius Est Exclusio ~lterius'bl (Br.4), the legislature is 

prohibited from enacting any legislation regarding payment of taxes. The 

taxpayer's rationale for this erroneous position is that the framers of the 

Constitution "did not intend any other limitation." (Br.14). 

The taxpayer's reading of the constitution's relief from illegal taxes 

provision is clearly wrong. That constitutional provision places no 

?I If the axiom "expressio unius est exclusio alterius" applies in any 
way in this appeal, it applies to exclude revival of a legally dead action 
under the facts at bar. This is true because the statute decrees that once 
a subsequent year's tax payment becomes delinquent, the cause shall be dis- 
missed for lack of jurisdiction, but makes no provision for revival of the 
cause. 
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limitation on the legislature. It places a limitation only on the courts. 

ll The limitation imposed on Florida courts by this self-executing constitu- 
I/ tional provision supplement the jurisdictional limitations imposed by 
I I 5194.171. The constitutional and statutory requirements are not identical, 

'but are both entitled to enforcement and should be read as cumulative and 11 11 supplemental . 

I Unlike the statute, which requires partial payment of taxes before 

11 filing an action and before delinquency, the constitutional provision 
limits the granting of judicial relief without defining specific time 

limitations. The constitutional provision is broader than the statute, 

however, in that it demands payment of all legally assessed taxes as a - 

I1 precondition to granting relief, which manifestly includes taxes for both 
I1 prior and subsequent years, whereas the statute is silent as to payment of 
II taxes for prior years. The constitutional provision also refers broadly to 

II all taxes legally assessed "upon the property of the same owner," which 
I/ facially does not appear to be restricted to the parcel in controversy. 
Florida State & Local Taxes, Vol. 11, 58.02[03][a] (emphasis in original). 

The Third District apparently adopted the taxpayer's erroneous reading 

llof article VII, 513 as a limitation on the legislature, because it cited 

I that constitutional provision as a "constitutional guarantee[] of unfet- 

11 tered access to the courts." A.6, 487 So. 2d at 1113. The taxpayer cites 

I1 as principal support for its misinterpretation the decision of this Court 
in Collins Investment Co. v. Dade County, 164 So.2d 806 (Fla. 1964). 

(Br.5-6). The taxpayer conveniently overlooks the fact that this Court 

I1 explicitly held the Collins decision superseded by enactment of chapter 
il 69-140, Laws of Florida, which required "as a jurisdictional prerequisite, 11 the payment into court of the amount of the tax to be legal and due." 
Adler-Built Industries, Inc. v. Metropolitan Dade County, 231 So.2d 197, 

199 (Fla. 1970). 
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E. The taxpayer  has  f a i l e d  t o  show why t h e  j u r i s d i c -  
t i o n a l  s t a t u t e  should no t  be app l i ed  a s  unambigu- 
ous ly  w r i t t e n ,  t o  r e q u i r e  "dismissal" of "any 
ac t ion"  where t h e  taxpayer  f a i l s  t o  pay uncon- 
t e s t e d  t a x e s  "before delinquency." 

Ignoring the  f a c t  t h a t  Markham v. C o r l e t t ,  453 So.2d 907 (Fla .  4 t h  DCA 

1984) , d i r e c t l y  ho lds  5 194.171 (5) a  j u r i s d i c t i o n a l  requirement f o r  main- 

t a i n i n g  s u i t ,  Diaz d ismisses  Clark v.  Cook, 481 So.2d 929 (Fla .  4 t h  DCA 

1986), and Marshal l  v.  Perk ins ,  494 So. 2d 506 (Fla .  2d DCA 1986) , p e t .  f o r  

review pending, case  no. 69,502, i n  a  s i n g l e  paragraph a s  lack ing  "reason- 

a b l e  cons ide ra t ion  o r  a n a l y s i s  of t h e  F lo r ida  C o n s t i t u t i o n a l  l i m i t a t i o n s  

considered by t h e  p re sen t  court ."  (Br.16). S i g n i f i c a n t l y ,  Clark v.  Cook 

he ld  t h a t  once t h e  time passed f o r  a  j u r i s d i c t i o n a l  t a x  payment, " the 

a c t i o n  was l e g a l l y  dead f o r  l a c k  of j u r i s d i c t i o n ;  t h e  l a t e  tender  could not  

b rea the  l i f e  back i n t o  t h e  ac t ion . .  . ." 481 So.2d a t  931. Diaz makes no 

at tempt  t o  r ebu t  o r  d i s t i n g u i s h  the  cases  which enuncia te  t h e  underlying 

p r i n c i p l e  t h a t  once t h e  time f o r  t ak ing  a  j u r i s d i c t i o n a l  a c t  has  expi red ,  

t h e  cause of a c t i o n  i s  ext inguished.  See, e.g. ,  Levine v.  Dade County - 
School Board, 442 So. 210, 213 (Fla .  1983); Dukanauskas v.  Metropol i tan 

Dade County, 378 So.2d 74, 76 (Fla .  3d DCA 1979). 

By r e j e c t i n g  Marshal l  v. Perk ins  without  a n a l y s i s ,  Diaz deprived 

himself of t h e  oppor tuni ty  t o  d i scuss  t h e  Second D i s t r i c t ' s  reasoning: 

The r e s u l t  i n  Diaz cannot l o g i c a l l y  be grounded 
upon the  premise t h a t  any o the r  cons t ruc t ion  would be 
counterproduct ive of t h e  s t a t u t e ' s  purpose t o  genera te  
expendable revenue. The s t a t u t e  achieves t h a t  end 
without  j u d i c i a l  re fash ioning  . Its p l a i n  language 
leaves  no one i n  doubt t h a t  i f  a  cha l lenge  t o  t he  
assessment i s  at tempted,  t h a t  cha l lenge  w i l l  no t  re-  
l i e v e  t h e  cha l lenger  of t h e  o b l i g a t i o n  t o  pay 
success ive  yea r s '  t axes .  Indeed, t h e  t h r e a t  of an 
abso lu t e  impediment t o  cont inuing a  j u d i c i a l  a t t a c k  
upon an  assessment i s  a v a s t l y  g r e a t e r  source of 
inducement t o  meet t h e  t a x  paying o b l i g a t i o n  than  would 
be p re sen t  i n  sanc t ioning  the  delayed de l inquent  
payment by those  d i spu t ing  an  assessment.  I n  s h o r t ,  we 
a r e  convinced t h a t  our  view of t h e  s t a t u t e  and i t s  
e f f e c t  is  wholly wi th in  t h e  o b j e c t i v e  ordained by t h e  
Leg i s l a tu re ,  i .e . , t h e  t imely a v a i l a b i l i t y  of revenue 
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wi th  which t o  maintain governmental func t ions  and 
ob l iga t ions .  

A.9, Marshal l  v. Perk ins ,  494 So.2d a t  507. 

Moreover, a compelling reason t o  adopt t h e  Second D i s t r i c t  opinion i n  

Marshall  and quash t h e  Third D i s t r i c t  dec i s ion  he re in  i s  found i n  t h e  

s t a t u t o r y  de l inquent  i n t e r e s t  p rovis ions .  I n t e r e s t  on de l inquent  r e a l  

p roper ty  t axes  f o r  n o n l i t i g a t i n g  taxpayers  i s  18% per  year .  Sec t ion  

197.0124(1), F lo r ida  S t a t u t e s  (1983) [§197.172, F lo r ida  S t a t u t e s  (1985)l.  

L i t i g a t i n g  taxpayers ,  on t h e  o the r  hand, pay de l inquent  i n t e r e s t  on de f i -  

c i e n c i e s  i n  t axes  a t  t h e  lower r a t e  of 12% per  year .  Sec t ion  194.192(2). 

The only imposi t ion on l i t i g a t i n g  taxpayers  which i n  any way o f f s e t s  t h e  

favorable  t rea tment  they  r ece ive  when de l inquent  d e f i c i e n c i e s  a r e  

ca l cu la t ed  i s  t h e  t h r e a t  of abso lu t e  d i smis sa l  under §194.171(5) and (6) i f  

uncontested t a x e s  a r e  not  pa id  p r i o r  t o  delinquency. Thus, t he  po l i cy  

I1 reasons f o r  t h i s  consequence support i t s  apparent  r i g i d i t y .  

Under Diaz, t h e  Third D i s t r i c t  au tho r i zes  t h e  taxpayer t o  a v a i l  him- 

s e l f  of t h e  advantageous l i t i g a t i o n  i n t e r e s t  r a t e ,  bu t  does nothing t o  

r e q u i r e  pre-delinquency payment; t h e  taxpayer i s  s a f e  i n  t h e  knowledge t h a t  

he can wa i t  f o r  t he  tax ing  a u t h o r i t i e s  t o  move f o r  d i smis sa l  a f t e r  de l in -  

quency before  paying even uncontested po r t ions  of subsequent yea r s '  a s se s s -  

ments. The taxpayer  - sub jud ice  express ly  recognizes  t h i s ,  c h a s t i s i n g  t h e  

tax ing  a u t h o r i t i e s  f o r  wai t ing  u n t i l  May 18 t o  f i l e  t h e i r  motion t o  d ismiss  

f o r  l a c k  of j u r i s d i c t i o n  (R.9-10) based on t h e  A p r i l  1 delinquency da te .  

( B r . 6 .  Thus, t h e  l i t i g a t i n g  taxpayer  no t  only i s  no t  denied equal  pro- 

t e c t i o n  under the  Marshall  v .  Perk ins  a p p l i c a t i o n  of § 194.171 (5) and ( 6 ) ,  

bu t  cont inues t o  r ece ive  more favorable  t rea tment  than  n o n l i t i g a t i n g  

taxpayers ,  i n  t h e  form of (1) reduced r a t e  of del inquent  i n t e r e s t ,  and 

I1 (2) requirement of only good f a i t h  p a r t i a l  t a x  payment, r a t h e r  than  payment 
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(6) a s  w r i t t e n  by t h e  l e g i s l a t u r e  a s  an abso lu t e  j u r i s d i c t i o n a l  impediment 

to  cont inuing  j u d i c i a l  a t t a c k  upon an assessment.  

F i n a l l y ,  Diaz has  f a i l e d  t o  address  t h e  Third D i s t r i c t ' s  breach of t h e  

separa t ion  of powers c l ause ,  a r t i c l e  11, $3, F lo r ida  Cons t i t u t ion ,  i n  

j u d i c i a l l y  amending $194.171 t o  "import[] absent  language i n t o  t h e  s t a t -  

l t e . "  A.9, Marshal l  v. Perk ins ,  494 So.2d a t  507. It i s  the  f i rmly  

zs tab l i shed  c o n s t i t u t i o n a l  po l i cy  of t h i s  S t a t e  t h a t  while  t h e  c o u r t s  "may 

letermine pub l i c  po l i cy  i n  t h e  absence of a  l e g i s l a t i v e  pronouncement, such 

s po l i cy  dec i s ion  must y i e l d  t o  a  v a l i d ,  con t r a ry  l e g i s l a t i v e  

?renouncement." Van Bibber v.  Hartford Accident & Indemnity Ins .  Co., 

539 So.2d 880, 883 (F la .  1983). Consequently, t h e  d i s t r i c t  cou r t  dec i s ion  

l o t  t o  d ismiss  t h e  taxpayer ' s  c laim must y i e l d  t o  t h e  v a l i d ,  con t r a ry  

Leg i s l a t i ve  pronouncement mandating d i smis sa l .  

The app l i cab le  pub l i c  po l i cy  has  been c l e a r l y  announced by t h e  l e g i s -  

Lature. Taxpayers' l awsu i t s  w i l l  be "dismissed" i n  "any" ins t ance  where 

the taxpayer f a i l s  t o  make a  good f a i t h  payment of uncontested taxes  

'be£ o re  delinquency." Sec t ion  194.171 (5) . Even i f  t h e r e  were a f  f  i rmat ive  

widence  ( t h e r e  i s  none) t h a t  t h e  l e g i s l a t u r e  intended bu t  i nadve r t en t ly  

x r ~ i t t e d  a  c u r a t i v e  provis ion ,  t h e  Third D i s t r i c t  would have t o  be over ru led  

Eor supplying one. This i s  t r u e  because "cour t s  should no t  r ewr i t e  l e g i s -  

Lation t o  cu re  an omission by t h e  l e g i s l a t u r e  j u s t  because i t  seems t o  f i t  

~ e r a l l  l e g i s l a t i v e  pol icy."  C a p e l e t t i  Bros., Inc. v. Dept. of Transporta- 

t i on ,  - 499 So.2d 855, 857 (Fla .  1 s t  DCA 1986). How much more s o  i s  i t  t r u e  

tha t  t h e  cou r t  should no t  r e w r i t e  a  s t a t u t e  where t h e r e  i s  no t  even a  h i n t  

the l e g i s l a t u r e  intended t h e  anomalous r e s u l t  fashioned through j u d i c i a l  

l e g i s l a t i o n  he re in .  - Sub jud ice ,  t h e  d i s t r i c t  cou r t  has  he ld  t h a t  t h e  

taxpayer 's  c laim should not  be dismissed,  a l though t h e  j u r i s d i c t i o n a l  

s t a t u t e  express ly  mandates d ismissa l .  "It is a p o d i c t i c  [, however,] t h a t  

zour t s  a r e  no t  f r e e  t o  add words t o  a  s t a t u t e  t o  s t e e r  i t  t o  a  meaning t h a t  
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i t s  p l a i n  wording does n o t  supply." Aurora Group, Ltd.  v .  Department of 

tevenue, 487 So.2d 1132, 1134 (Fla .  3d DCA 1986). 

CONCLUSION 

Nei ther  precedent ,  l o g i c ,  nor  f a i r n e s s  suppor t s  t h e  taxpayer ' s  posi-  

:ion. Based on t h e  foregoing argument and a u t h o r i t i e s  and upon t h e  un- 

l i spu ted  delinquency of t h e  taxpayer  he re in ,  p e t i t i o n e r s  pray  t h i s  

Ionorable Court t o  quash t h e  d e c i s i o n  of t h e  Third D i s t r i c t ,  and t o  approve 

:he express ly  and d i r e c t l y  c o n f l i c t i n g  dec i s ions  of t h e  Second D i s t r i c t  i n  

k r s h a l l  v .  Perk ins  and of t h e  Fourth D i s t r i c t  i n  Clark v.  Cook and Markham 
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Respec t fu l ly  submit ted,  

t0BERT A. GINSBURG 
lade County Attorney 

Daniel  A. Weiss 
A s s i s t a n t  County Attorney 
Metro-Dade Center 
Su i t e  2810 
111 N.W. 1 s t  S t r e e t  
Miami, F lo r ida  33128-1993 
(305) 375-5 15 1  

ROBERT A. BUTTERWORTH 
Attorney General 

By : 
J. T e r r e l l  Williams 
A s s i s t a n t  Attorney General 
Dept. of Legal A f f a i r s  
The Cap i to l ,  Room LL04 
Tal lahassee ,  F lo r ida  32301 
(904) 487-2142 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of t h e  foregoing was 

mailed t h i s  /7& day of March, 1987, t o :  EMILIA DIAZ-FOX, ESQUIRE, 

\4 West F l a g l e r  S t r e e t ,  S u i t e  350, Courthouse Tower, Miami, F lo r ida  33130. 

A s s i s t a n t  County Attorney 

O F F I C E  O F  COUNTY ATTORNEY,  DADE C O U N T Y ,  FLORIDA 




