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STATEMENT OF THE CASE AND FACTS 

On September 24, 1984, the Petitioner, Marjorie Davis, 

murdered her husband. The details of the crime, as provided by 

Mrs. Davis, are as follows: 

The Davis household's finances suffered a substantial 

decline due to debts incurred by Marjorie without her husband's 

knowledge. (R-265). Like any similarly plagued couple, the 

Davises began arguing over money and their personal relationship 

suffered. (R-265). As Marjorie began to contemplate divorce, 

she also began wishing John would die. (R-266). John, in turn, 

began sulking and immersing himself in television. (R-266). 

Although she later claimed "sexual abusen during this period, 

Marjorie told her doctor of "heightened sexualityn, even to the 

point of procuring books on sex and initiating the sex she later 

complained about. (R-174) . 

Finally, Mrs. Davis decided her husband would have to die. 

Marjorie began consulting periodicals to familiarize herself with 

guns and ammunition. (R-265). Marjorie procured a hand gun and, 

incredibly, some "wad cutters" that were certain to kill. 

Marjorie had perfect recall of the circumstances surrounding 

the murder. She recalled waking up at precisely 1:32, A.M. on 

the morning of September 24, 1984. (R-266). Her nerve failing, 

she returned to bed until about 1:42, A.M., at which time she 





a Dr. Veronen. 

Dr. Veronen's deposition revealed that the doctor had only 

once testified regarding "insanityu, and that was for the defense 

in a spouse - murder case. (R-133). She had extensive 

experience with "battered spouse syndrome". 

Dr. Veronen conceded she had little training or experience 

in the area of 'legal insanity". (R-128-130). For example, she 

accepts the "irresistable impulse" concept (R-136) and believes 

that "forethought" for first degree murder requires "several 

minutes, at least" to be formed. (R-141). 

Dr. Veronen performed on a limited study of this case. She 

performed the out-dated MMPI exam but never examined the raw data 

from the test. (R-147). Her review of case materials was 

limited to those provided by the defense. (R-145). She did not 

review all available expert reports. This deficiency in 

preparation became starkly apparent when, after opining that 

Davis was insane, Dr. Veronen was told (by the state) that 

Marjorie Davis had planned the murder and "studied" for it days 

in advance. (R-182) . 

Dr. Veronen concluded that Mrs. Davis suffered from some 

"temporary insanity", brought on by an abusive husband. The 

basis for this determination was unclear. 



DK. Veronen seemed to presume the underlying presence of an 

"abusive husband" simply because the family had financial 

problems. (R-152). 

Curiously, while most battered, surviving spouses were 

nervous, guilt-ridden and remorseful, Davis was calm, logical and 

coherent. (R-155). Since Mrs. Davis did not act mentally 

disturbed, Dr. Veronen felt she must be mentally disturbed. (R- 

155). 

While Veronen reported that Davis was somewhat depressed, 

(R-167) Davis: 

(1) Was not suicidal, (R-167). 

(2) Had no thought control problerc, (R-167). 

(3) Was not hallucinating, (R-167). 

(4) Was not sociapathic, (R-168). 

(5) Did not have an "inadequate personalityn, (R- 
168). 

(6) Did not have schizophrenia, (R-168). 

(7) Was not paranoid, (R-168). 

(8) Was not suffering from any physiological 
mental disorder , (R-168) . 

Since Mrs. Davis did not demonstrate any actual mental 

problem, Dr. Veronen concluded that Davis had a "bi-polarn 

disorder which affected her at the time of the crime but was 

"gone nown, (R-169) or at least could not be detected, though it 

could return. (R-175). 



To support this diagnosis, which in turn led to a finding of 

insanity, Dr. Veronen cited other indicia of "insanity", such as: 

(1) The fact that Davis' grandmother was an 
alcoholic. (R-160). 

(2) Davis' father had several hobbies, and there 
fore must have been unstable. (R-161). 

After this deposition, the State offered Davis a plea 

bargain involving an open plea to second degree murder, with the 

State free to seek the maximum statutory sentence. Davis 

accepted the plea. 

In open court, the State filed it's written argument in 

support of a statutory sentence on April 30, 1985. (R-293, 

294). The defense never contended (in the First District) that 

it did not see this memorandum. 

The court considered the myriad of letters filed by Mrs. 

Davis as well as Dr. Veronen's opinion. The Court imposed a 

sentence of forty (40) years, listing four grounds for departure: 

(1) The cold blooded nature of the offense. 

( 2 )  The abuse of trust. 

(3) The presence of the victim's young son. 

(4) The defendant's sanity. 

The First District Court of Appeals agreed with Mrs. Davis 

that reason (4) was inappropriate, but citing to Albritton v. 

State, 476 So.2d 158 (Fla. 1985), concluded: 



mThe state has met its burden of 
showing beyond a reasonable doubt that 
the absence of the invalid reason would 
not have affected the departure 
sentence." 

The lower court's sentence was upheld and this action 

ensued. 



SUMMARY OF ARGUMENT 

To obtain resentencing, Marjorie Davis must do more than 

express disagreement with the trial court's finding. She must 

demonstrate an abuse of discretion. This she has failed to do. 

First, her vociferous defense of insanity cannot be 

seriously considered. If Davis was insane, she would (and 

should) have gone to trial. If she lacked faith in her defense, 

the trial court cannot be faulted for agreeing. 

Second, the trial court properly found three "aggravating 

factors" justifying departure from the guidelines. Since there 

is no per se rule of reversal, the rejection of the court's 

fourth ground is irrelevant to this action. 



ARGUMENT 

THE PETITIONER IS 
NOT ENTITLED TO 
RESENTENCING 

The Petitioner, Marjorie Davis, argues two major points in 

support of her request for resentencing. First, she seeks to 

persuade this Court that she was temporarily insane and, 

therefore, not really guilty of anything. Second, she challenges 

the trial court's stated reasons for departure from the 

guidelines. The State shall respond to these claims in order. 

A .  Insanity 

If Marjorie Davis was indeed insane she had no business 

entering a plea of guilty. Naturally, there is a strong 

presumption of sanity which must attach in any situation where a 

defendant waives a defense and enters a "knowing and intelligent" 

plea of guilty. The ramifications of taking a plea from one who 

was not guilty, of course, are serious. 

Mrs. Davis bases her claims of temporary insanity on the 

dubious opinion of Dr. Veronen. This "expertn based her opinion 

upon interviews with Mrs. Davis and her mother, Mrs. Kammer, and 

upon those portions of the record supplied by the defense. 

Naturally, there is a strong presumption that defendants seeking 

to establish some mental deficiency will conform their conduct 

while before experts. Strickland v. Francis, 738 F.2d 995 (5th 

Cir.) cert. denied, 444 U.S. 1084 (1979); United States v. 



Makris, 535 F.2d 904 (5th Cir. 1976). 

A wiley defendant is helped, of course, when she can procure 

an expert whose professionalism is limited by some perceptual 

bias. Dr. Veronen, unfortunately, seemed to bring such with her. 

Dr. Veronen did not seem motivated to look into all of the 

facts of this crime above and beyond the limited details fed by 

the defense. Indeed, she was totally unaware of the fact that 

"insane Marjoriew studied periodicals to select the best 

ammunition as well as other facts indicating a well-planned 

murder as opposed to a spontaneous, hallucinatory reaction. When 

confronted with these details, Dr. Veronen tried to rationalize 

them by stating that Mrs. Davis "lapsed in and out of sanity". 

Dr. Veronen's opinion became almost pathetic, however, by 

the time she opined that Marjorie could be deemed insane because 

her (Marjorie's) grandmother drank and her father had several 

hobbies. This stretching of sublime facts to ridiculous lengths 

can be understood, however, when we consider the results of the 

recent Rosenhan study, see On Being Sane In Insane Places, 

Science, Vol. 179 (1973). That study concluded that quite often 

psychiatrists and psychologists simply interpret facts to support 

either their own bias or the request of the person who hired 

them. 

Every independant and fully inf ormed expert found Davis sane 



a t  t h e  time o f  t h e  o f f e n s e  and  t h e  t i m e  o f  t r i a l  ( p l e a ) .  A 

g r a t u i t o u s  r e s t a t e m e n t  o f  s e l e c t e d  f a c t s  s h o u l d  n o t  a l t e r  t h a t  

r e s u l t .  The s i m p l e  t r u t h  i s  t h a t  D a v i s  c a r e f u l l y  p l a n n e d  and  

c a r r i e d  o u t  t h i s  murde r .  She  was f o r t u n a t e  t o  a v o i d  t h e  d e a t h  

p e n a l t y .  

T h i s  b r i n g s  u s  t o  h e r  s e n t e n c e .  

B. S e n t e n c e  

Mrs.  D a v i s '  s e n t e n c e  o f  f o r t y  ( 4 0 )  y e a r s  was w e l l  w i t h i n  t h e  

s t a t u t o r y  ( l e g a l )  s e n t e n c e  f o r  s e c o n d  d e g r e e  m u r d e r .  I t  was a l s o  

a r e a s o n a b l e  s e n t e n c e  g i v e n  t h e  c o l d  and b r u t a l  n a t u r e  o f  t h i s  

murde r  and t h e  e m o t i o n a l  s c a r s  l e f t  on  t h e  c h i l d  i n v o l v e d .  

The P e t i t o n e r  w a s  s e n t e n c e d  o n  Apr i l  3 0 ,  1985 .  The  

g u i d e l i n e s  we re  amended o n  A p r i l  11, 1985 ,  b u t  t h o s e  amendments  

d i d  n o t  t a k e  e f f e c t  u n t i l  J u l y  1, 1985 .  T h e r e f o r e ,  i n  r e v i e w i n g  

t h i s  c a s e ,  w e  mus t  r e l y  on  t h e  g u i d e l i n e s  a s  t h e y  were amended on  

May 8 ,  1984 .  

G iven  Mrs. D a v i s '  r e l i a n c e  upon s e l e c t e d  p o r t i o n s  of t h e  

g u i d e l i n e s ,  a s  w e l l  a s  t h e  n a t u r e  o f  t h i s  appeal ,  t h e  S t a t e  would 

n o t e  t h e  f o l l o w i n g  p o r t i o n s  o f  F1a.R.Crim.P.  3 . 7 0 1 ( b ) :  

" § §  (1) The p r i m a r y  p u r p o s e  o f  
s e n t e n c i n g  is  t o  p u n i s h  t h e  o f f e n d e r n .  

"§§ ( 2 )  The p e n a l t y  s h o u l d  be commensu- 
r a t e  w i t h  t h e  s e v e r i t y  o f  t h e  c o n v i c t e d  
o f f e n s e  and t h e  c i r c u m s t a n c e s  
s u r r o u n d i n g  t h e  o f f e n s e n .  



Since justice, though due to the accused, is also due to the 

accuser, State v. Jones, 204 So.2d 515 (Fla. 1967); Snyder v. 

Massachusetts, 291 U.S. 97 (1934), and since the ostensible 

purpose of the guidelines is punishment, it is submitted that the 

trial court was justified in departing from the guidelines. 

The trial court relied upon four grounds for departure, one 

of which was disallowed by the First District. The district 

court clearly found, however, that as to the three remaining 

grounds the state had clearly met its burden of showing beyond a 

reasonable doubt, that the stricken ground did not affect the 

sentencer's decision to depart. Albritton v. State, 476 So.2d 

158 (Fla. 1985). 

Davis alleges that the Albritton decision has been replaced 

by a "per sen reversal rule under State v. Mischler, 488 So.2d 

523, 525 (Fla. 1986). The State disagrees. 

As this Court stated Mischler, at 525: 

"Both parties dispute the proper role 
of appellate courts in sentencing 
guidelines cases. In Albritton v. 
State, 476 So.2d 158 (Fla. 1985), we 
noted that the guidelines were not 
intended to usurp judicial discretion 
and that sentencing is still an 
individualized process. Therefore, we 
hold that an appellate court's function 
in a sentencing guidelines case is 
merely to review-the reasons qiven to 
support departure and determine whether 
the trial court abused its discretion 
in finding those reasons "clear and 
convincingw. [emphasis added] 

- 11 - 



In the next section of the opinion, however, the court 

states that reasons prohibited by the guidelines can never 

justify departure, and: 

"If any of the reasons given by the 
trial court to justify departure fall 
into any of the three above mentioned 
categories, and appellate court is 
obligated to find that departure is 
improper." - id. 

Mrs. Davis contends that virtually every reason given for 

departure that is subsequently rejected will fall within one of 

the three categories listed in Mischler, ergo, every time some 

reason is declared invalid, reversal is required. 

In Scurry v. State, 472 So.2d 779 (Fla. 1st DCA 1985), the 

district court certified (to this court) the question of whether 

a reviewing court need examine all stated grounds for departure 

once one has been declared invalid. In response, this Court 

declined to answer, noting your prior decision in Albritton, see 

Scurry v. State, 489 So.2d 25 (Fla. 1986). This continued 

reference to Albritton rather than Mischler seems to answer our 

question. Indeed, the Albritton test has remained in use. Grant 

v. State, 11 F.L.W. 2084 (Fla. 4th DCA 1986); Kiqar v. State, 11 

F.L.W. 2098 (Fla. 5th DCA 1986) ; see The Florida Bar Re: Rules 

of Criminal Procedure, 482 So.2d 311 (Fla. 1985). 

Turning now to the reasons themselves, the question before 

us is whether the trial court abused it's discretion in departing 

from the "guidelines". 



A.  Abuse of Trust (familial) 

Mrs. Davis contends that this factor is limited to 

situations where an adult abuses his position of authority to 

commit a crime against a child. Mrs. Davis also contends that no 

fiduciary relationship exists between spouses. 

It is submitted that the trust which must exist in a marital 

relationship is worthy of guidelines recognition. This trust is 

already recognized, both by statute and case law, in the evidence 

code provisions which respect the confidentially of marital 

communications. It is perfectly logical to assume that those 

same, familial, trust-based, relations could extend to our case. 

Married couples argue often, over money. Does this mean 

that the law requires spouses to "sleep with one eye open"? Of 

course not. Mr. Davis was entitled to enjoy the trust and 

security of his own home and bed with the same peace of mind as 

mDaniel in the lion's denn. He did not, nor should he be 

expected to, anticipate a 2:00, A.M. sneak attack by the woman 

laying at his side. 

B. Murder Cold-Blooded 

Unlike Scurry, this is not a case where a jury rejected 

factual averments above and beyond "second degree murder". In 

the case at bar, the parties entered a plea bargain that 

included, as a stipulation of fact, the elements of Marjorie's 



preparation, planning, research and later efforts to avoid 

detection as well as her cold, callous conduct in waiting for 

John to die. 

There is a difference between a plea bargain and a jury 

verdict, especially when the plea bargain leaves open the 

possibility of sentence enhancement. Since no conviction was 

"obtained", (but rather, was "bargained") there exists no 

operative finding or rejection of any "fact" other than the one 

made by the sentencer. As such, there is no violation of Section 

§3.701(d)(ll), F1a.R.Crim.P. (proscription against factors 

relating to the offense for which convictions were not obtained). 

We are not, as Appellant suggests, simply dealing with a 

"routine" shooting (brief p. 35) wherein the husband was shot, 

"lingered awhile" (Davis' words) and died. We are talking about 

the brutal slaying of a human being for the most obsurd of 

reasons. We are not talking about "lingering awhilem. Rather, 

we are talking about a victim who staggered, bleeding, all over 

his home - trying so desperately to cling to life that he died 
trying to call for help. We are talking about a man who not only 

died horribly, but who did so knowing that his little boy was 

watching. 

Where was Marjorie during all this? Waiting outside. 

These factors go far beyond "rescoring an element of the 



crimen,  see S t a t e  v.  M i s c h l e r ,  s u p r a ;  S t e i n e r  v.  S t a t e ,  469 So.2d 

1 7 9  ( F l a .  3d DCA 1 9 8 5 ) .  T h e s e  f a c t o r s  l e n d  a c r u e l  u n i q u e n e s s  t o  

t h i s  o f f e n s e  which  l e t s  i t  s t a n d  a p a r t  f r o m  t h e  n u s u a l "  s e c o n d  

d e g r e e  m u r d e r .  

Were t h i s  s t i l l  a c a p i t a l  case ,  t h e  " c o l d ,  c a l c u l a t e d  and 

p r e m e d i t a t e d m  n a t u r e  o f  t h e  m u r d e r  would j u s t i f y  e n h a n c e m e n t  f r o m  

l i f e  t o  a  d e a t h  s e n t e n c e ,  see M i l l s  v .  S t a t e ,  462 S o . 2 d  1 0 7 5  

( F l a .  1 9 8 5 ) .  S i m i l a r l y ,  t h e  v i c t i m ' s  " h e l p l e s s  a n t i c i p a t i o n  o f  

d e a t h w  c o u l d  j u s t i f y  e n h a n c e m e n t ,  s e e  Lemon v.  S t a t e ,  456 So.2d 

885 ( F l a .  1 9 8 4 )  ; C l a r k  v  S t a t e ,  443  So .2d  973 ( F l a .  1 9 8 3 ) .  

Can i t  b e  s a i d  t h a t  t h e s e  f a c t o r s  would l e t  u s  k i l l  M a r j o r i e  

D a v i s  b u t  t h e y  would n o t  l e t  u s  s i m p l y  e n l a r g e  h e r  p r i s o n  

s e n t e n c e ?  

W h i l e  S e c t i o n  § 3 . 7 0 1 ( d )  ( l l ) ,  F1a.R.Crim.P.  i s  d e s i g n e d  t o  

p r e c l u d e  s e n t e n c i n g  f o r  a crime o t h e r  t h a n  t h e  o n e  f o r  which  

D a v i s  was c o n v i c t e d ,  n o t h i n g  i n  t h a t  r u l e  p r e c l u d e s  a j u d g e  f rom 

l o o k i n g  a t  t h e  c i r c u m s t a n c e s  o f  t h e  crime i t s e l f .  Murphy v.  

S t a t e ,  459 So.2d 337 ( F l a .  5 t h  DCA 1 9 8 4 ) ;  G a r c i a  and W i l s o n  v .  

S t a t e ,  454 So.2d 714 ( F l a .  1st DCA 1 9 8 4 ) .  

C. P o s s i b l e  Harm To Mr. and 
Mrs .  D a v i s '  S o n ,  C h r i s t o p h e r  

N r s .  D a v i s  c o n t e n d s  t h a t  s i n c e  t h e  w f u l l m  i m p a c t  o f  

w i t n e s s i n g  t h i s  m u r d e r  c a n n o t  y e t  b e  a s s e s s e d ,  any  t r a u m a  t o  

young  C h r i s  is  t o  b e  i g n o r e d .  





Delno v. Market Street Railway Co., 124 F.2d 965, 967 (9th 

Cir. 1942), defined "abuse" as follows: 

"Discretion, in this sense, is abused 
when the judicial action is arbitrary, 
fanciful, or unreasonable, which is 
another way of saying that discretion 
is abused only where no reasonable man 
would take the view adopted by the 
trial court. If reasonable men could 
differ as to the propriety of the 
action taken by the trial court, then 
it cannot be said that the trial court 
abused it's discretion". 

Given the gravity of this offense, the facts stipulated to 

pursuant to the plea and the facial frivolity of the "insanity" 

contention, the court's imposition of a reasonable statutory 

sentence of forty (40) years was proper, understandable, and 

anything but an abuse of discretion. 



CONCLUSION 

The decision of the District Court should be affirmed. 
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