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PRELIMINARY STATEMENT 

This case involves a trial court order dismissing the 

plaintiffs' cause of action by granting the motion to 

dismiss for lack of prosecution jointly filed by two of the 

defendants. The same order denied the other defendant's 

motion to dismiss for lack of prosecution as being one day 

prematurely filed. The plaintiffs appealed the dismissal 

and the First District Court of Appeal reversed, holding 

that the early filed motion constituted record activity 

sufficient to preclude a dismissal under Fla. R. Civ. P. 

1.420(e). 

The basis claimed for the Court's jurisdiction is a 

conflict of the First District's opinion with prior 

decisions of the Second and Third District Courts of Appeal. 

The petitioner/defendant, Florida Patient's 

Compensation Fund, will be referred to as the "Fund." The 

petitioner/defendants, Tallahassee Memorial Regional Medical 

Center and A. D. Brickler, M.D., will be referred to as 

"TMRMC" and "Br ickler ," respectively. The 

respondent/plaintiffs will be referred to as the "Gants." A 

certified copy of the First District Court of Appeal's 

decision is contained in Appendix A. and will be referred to 

as (App. A) . 

- iv- 



STATEMENT OF THE CASE AND OF THE FACTS 

I n  F e b r u a r y ,  1 9 8 4 ,  t h e  G a n t s  f i l e d  a m e d i c a l  

m a l p r a c t i c e  c o m p l a i n t  a g a i n s t  TMRMC, B r i c k l e r  a n d  The 

Fund i n  Leon  C o u n t y  C i r c u i t  C o u r t  (case no.  8 4 - 4 3 2 ) .  

I t  i s  u n d i s p u t e d  t h a t  t h e  l a s t  r e c o r d  a c t i v i t y  i n  t h e  case 

p r i o r  t o  t h e  m o t i o n s  t o  d i s m i s s  h e r e i n  i n v o l v e d  was a  n o t i c e  

o f  d e p o s i t i o n  f i l e d  o n  May 1 8 ,  1 9 8 4 .  On May 20 ,  1 9 8 5 ,  t h e  

Fund f i l e d  a m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  

p u r s u a n t  t o  R u l e  1 . 4 2 0 ( e ) ,  F l a .  R. C i v .  P. On May 2 1 ,  1 9 8 5 ,  

TMRMC a n d  B r i c k l e r  j o i n t l y  f i l e d  a s i m i l a r  m o t i o n ,  a n d  t h e  

G a n t s  f i l e d  a n  Amended C o m p l a i n t .  

On May 2 4 ,  1 9 8 5 ,  t h e  G a n t s  r e s p o n d e d  t o  t h e  m o t i o n s  

a l l e g i n g ,  i n t e r  a l i a ,  t h a t  g o o d  c a u s e  e x i s t e d  f o r  t h e i r  

f a i l u r e  t o  p r o s e c u t e  b e c a u s e  B r i c k l e r ' s  i n s u r a n c e  

c a r r i e r  h a d  b e e n  i n  r e c e i v e r s h i p  d u r i n g  most o f  t h e  o n e - y e a r  

p e r i o d  o f  i n a c t i v i t y  a n d  w a s  u n a b l e  t o  d e f e n d  o r  a c t  o n  a n y  

cases. The  G a n t s  a l s o  a l l e g e d  t h a t  t h e  F u n d ' s  m o t i o n  

was f i l e d  o n  t h e  l a s t  d a y  o f  t h e  o n e  y e a r  p e r i o d ,  a n d  was t h u s  

p r e m a t u r e .  T h e  G a n t s  f u r t h e r  a l l e g e d  t h a t  s i n c e  

t h e i r  Amended C o m p l a i n t  was f i l e d  o n  t h e  same d a y  as  t h e  

TMRMC/Br ick le r  m o t i o n ,  t h e r e  was s u f f i c i e n t  r e c o r d  a c t i v i t y  

t o  p r e c l u d e  d i s m i s s a l .  

A f t e r  a h e a r i n g  o n  t h e  m o t i o n s ,  t h e  t r i a l  c o u r t  

e n t e r e d  a n  o r d e r  d e n y i n g  t h e  F u n d ' s  May 20 ,  1 9 8 5 ,  m o t i o n  a s  

b e i n g  u n t i m e l y  f i l e d ,  a n d  g r a n t i n g  t h e  May 21 ,  1 9 8 5 ,  

TMRMC/Br ick le r  m o t i o n ,  t h e r e b y  d i s m i s s i n g  t h e  case. 

The  G a n t s  a p p e a l e d  t h e  o r d e r  o f  d i s m i s s a l ,  a n d  t h e  F i r s t  



D i s t r i c t  C o u r t  o f  Appeal r e v e r s e d .  T h e  C o u r t  h e l d  t h a t  t h e  

t r i a l  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  f i n d i n g  t h a t  

t h e  s t a t u s  o f  Dr. B r i c k l e r ' s  i n s u r a n c e  c a r r i e r  was n o t  g o o d  

c a u s e  f o r  t h e i r  f a i l u r e  t o  p r o s e c u t e .  

H o w e v e r ,  t h e  C o u r t  h e l d  t h a t  t h e  F u n d ' s  p r e m a t u r e l y  

f i l e d  m o t i o n  c o n s t i t u t e d  r e c o r d  a c t i v i t y  s u f f i c i e n t  

t o  t o l l  t h e  o n e  y e a r  p e r i o d  p r o v i d e d  i n  t h e  r u l e ,  t h u s  

r e n d e r i n g  t h e  g r a n t i n g  o f  t h e  l a t e r  f i l e d  TMRMC/Br ick le r  

m o t i o n  e r r o n e o u s  a s  a m a t t e r  o f  law. 

The  F i r s t  D i s t r i c t  d i d  n o t  a d d r e s s  w h e t h e r  t h e  

P l a i n t i f f s '  Amended C o m p l a i n t  f i l e d  t h e  same d a y  a s  t h e  

TMRMC/Br ick le r  m o t i o n  was s u f f i c i e n t  a c t i v i t y  t o  t o l l  t h e  

o n e  y e a r  p e r i o d .  

C i t i n g  t o  R u l e  9 . 0 3 0 ( a )  ( 2 )  ( A )  ( i v ) ,  F l a .  R. App.  P. ,  t h e  

F i r s t  D i s t r i c t  c e r t i f i e d  t h a t  i t s  d e c i s i o n  e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  o f  a n o t h e r  d i s t r i c t  c o u r t  

o f  a p p e a l  o n  t h e  same q u e s t i o n  o f  law. S e e  (App. A ) .  



STJMMARY OF ARGUMENT 

The  C o u r t  s h o u l d  a c c e p t  j u r i s d i c t i o n  o f  t h i s  case 

b e c a u s e  o f  t h e  s i g n i f i c a n t  p r o c e d u r a l  p r o b l e m s  t h a t  w i l l  

r e s u l t  i f  t h e  c o n f l i c t i n g  d i s t r i c t  c o u r t  d e c i s i o n s  a r e  l e f t  

t o  s t a n d .  

I n  1 9 7 6 ,  R u l e  1 . 4 2 0 ( e )  was a m e n d e d  t o  p r o v i d e  t h a t  o n l y  

a c t i v i t y  o f  r e c o r d  m a y  b e  u s e d  t o  d e f e a t  a m o t i o n  t o  d i s m i s s  

f o r  l a c k  o f  p r o s e c u t i o n .  N o t  o n l y  m u s t  t h e  a c t i v i t y  b e  o f  

r e c o r d ,  b u t  c a s e  l a w  i n t e r p r e t i n g  t h e  r u l e  h a s  a l s o  r e q u i r e d  

t h a t  t h e  a c t i o n s  b e  i n  f u r t h e r a n c e  o f  t h e  p r o s e c u t i o n  o f  t h e  

case,  a n d  d e s i g n e d  t o  h a s t e n  t h e  s u i t  t o  j u d g m e n t .  T h i s  

n e c e s s a r i l y  i m p l i e s  t h a t  s u c h  a c t i o n s  m u s t  b e  i n  p u r s u i t  o f  

a d e c i s i o n  o n  t h e  mer i t s  o f  t h e  case.  

B e c a u s e  a m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  

h i n d e r s  r a t h e r  t h a n  f u r t h e r s  t h e  p r o s e c u t i o n  o f  a case, i t  

c a n n o t  be c o n s t r u e d  a s  a c t i v i t y  o f  r e c o r d  f o r  p u r p o s e s  o f  

d e f e a t i n g  a R u l e  1 . 4 2 0 ( e )  d i s m i s s a l .  S u c h  a m o t i o n  d o e s  n o t  

l e a d  t o  a d e c i s i o n  o n  t h e  mer i t s  o f  t h e  case a n d ,  t h e r e f o r e ,  

a n  e a r l y  f i l e d  m o t i o n  i n  n o  way a d v a n c e s  t h e  case t o w a r d  

r e s o l u t i o n .  

R u l e  1 . 4 2 0 ( e )  c r ea t e s  a u n i q u e  s i t u a t i o n  i n  t h a t  i t  

p r e s c r i b e s  n o  t i m e  l i m i t s  w i t h i n  w h i c h  a m o t i o n  t o  d i s m i s s  

f o r  l a c k  o f  p r o s e c u t i o n  may b e  f i l e d .  H e n c e ,  t h e r e  i s  n o  

s u c h  t h i n g  a s  a " p r e m a t u r e l y "  f i l e d  m o t i o n .  The  t r i a l  

c o u r t  e r r e d  i n  d e n y i n g  t h e  F u n d ' s  m o t i o n  o n  t h e  b a s i s  t h a t  

i t  was f i l e d  e a r l y .  T h e  m o t i o n  was n o t  h e a r d  u n t i l  a f t e r  

o n e  y e a r  h a d  e l a p s e d  w i t h o u t  a n y  a c t i v i t y  o f  r e c o r d .  



ARGUMENT 

I. THE F I R S T  D I S T R I C T ' S  OPINION EXPRESSLY AND DIRECTLY 
CONFLICTS WITH PREVIOUS D E C I S I O N S  OF TWO OTHER D I S T R I C T  
COURTS OF APPEAL ON THE SAME QUESTION OF LAW. 

I n  i t s  o p i n i o n ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  

c e r t i f i e d  t h a t  i t s  d e c i s i o n  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  

w i t h  a d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  o n  

t h e  same q u e s t i o n  o f  law. However ,  t h e  F i r s t  D i s t r i c t  

n e g l e c t e d  t o  m e n t i o n  t h a t  i t s  d e c i s i o n  a l s o  e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t s  w i t h  a d e c i s i o n  f r o m  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  A p p e a l ,  w h i c h  c i t e s  w i t h  f u l l  a p p r o v a l  t h e  S e c o n d  

D i s t r i c t  d e c i s i o n  o n  t h e  s a m e  q u e s t i o n  o f  l a w .  

I n  t h e  e n  b a n c  d e c i s i o n  o f  -- F l e m i n g  v. B a r n e t t  Bank o f  

E a s t  P o l k  C o u n t y ,  490 So.2d 1 2 6  ( F l a .  2nd DCA 1 9 8 6 ) ,  

t h e  S e c o n d  D i s t r i c t  h e l d  t h a t  a  p r e m a t u r e l y  f i l e d  m o t i o n  t o  

d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  i s  n o t  r e c o r d  a c t i v i t y  

s u f f i c i e n t  t o  t o l l  t h e  o n e  y e a r  p e r i o d  p r o v i d e d  i n  R u l e  

1 . 4 2 0 ( e ) ,  F l a .  R. C i v .  P. 

I n  - F l e m i n g ,  t h e  d e f e n d a n t  f i l e d  a m o t i o n  t o  d i s m i s s  

f o r  lack o f  p r o s e c u t i o n  t h r e e  m o n t h s  b e f o r e  t h e  e x p i r a t i o n  

o f  t h e  o n e  y e a r  p e r i o d  p r o v i d e d  i n  t h e  r u l e .  A f t e r  t h e  

e x p i r a t i o n  o f  t h e  o n e  y e a r  p e r i o d ,  a h e a r i n g  was h e l d  o n  t h e  

d e f e n d a n t ' s  e a r l y  m o t i o n  a n d  t h e  t r i a l  c o u r t  d i s m i s s e d  

t h e  a c t i o n .  

On a p p e a l ,  t h e  S e c o n d  D i s t r i c t  r e v e r s e d  t h e  

d i s m i s s a l ,  h o l d i n g  t h a t  f o r  p u r p o s e s  o f  R u l e  1 . 4 2 0 ( e ) ,  t h e  

d e f e n d a n t ' s  p r e m a t u r e l y  f i l e d  m o t i o n  t o  d i s m i s s  was a 

n u l l i t y .  T h e r e f o r e ,  s i n c e  n o  o t h e r  p l e a d i n g  had  b e e n  f i l e d ,  



t h e  t r i a l  c o u r t  i m p r o p e r l y  d i s m i s s e d  t h e  c a u s e .  The  S e c o n d  

D i s t r i c t  s e e m i n g l y  r e q u i r e s  t h e  D e f e n d a n t  t o  f i l e  a  new 

m o t i o n  t o  d i s m i s s  a t  t h e  e x p r i a t i o n  o f  t h e  o n e  y e a r  p e r i o d .  

M o r e o v e r ,  t h e  S e c o n d  D i s t r i c t  s p e c i f i c a l l y  a d d r e s s e d  

t h e  q u e s t i o n  o f  w h e t h e r  t h e  p r e m a t u r e l y  f i l e d  m o t i o n  t o  

d i s m i s s  c o n s t i t u t e s  r e c o r d  a c t i v i t y  s u f f i c i e n t  t o  t o l l  t h e  

o n e  y e a r  p e r i o d .  T h e  F l e m i n g  C o u r t  s t a t e d :  

The  c o n c e r n  w h i c h  p r o m p t e d  o u r  e n  b a n c  h e a r i n g  is  t h e  
p r i n c i p a l  t h a t  r e c o r d  a c t i v i t y  s u f f i c i e n t  t o  p r e c l u d e  
d i s m i s s a l  m u s t  b e  a n  a f f i r m a t i v e  a c t  t h a t  is r e a s o n a b l y  
c a l c u l a t e d  t o  h a s t e n  t h e  s u i t  t o  j u d g m e n t .  H a r r i s  v. 
W i n n  D i x i e  S t o r e s ,  I n c . ,  3 7 8  S o . 2 d  9 0  ( F l a .  1st  DCA --- ----- 
1 9 7 9 ) .  A m o t i o n  t o  d i s m i s s  f o r  f a i l u r e  t o  p r o s e c u t e  
w h i c h  is p r e m a t u r e  d o e s  n o t  f a l l  w i t h i n  t h i s  c a t e g o r y ,  
i t  d o e s  n o t  a c h i e v e  t h e  t e r m i n a t i o n  o f  t h e  l i t i g a t i o n  
a n d ,  f o r  p u r p o s e s  o f  t h e  r u l e ,  t h e  p r e m a t u r e  m o t i o n  i s  
a n u l l i t y .  We, t h e r e f o r e ,  r e c e d e  f r o m  t h e  s t a t e m e n t  i n  
J o h n s o n  v. M o r t g a g e  I n v e s t o r s  o f  W a s h i n g t o n ,  s u p r a ,  [ 4 1 0  
So.2d 5 4 1  ( F l a .  2d DCA 1 9 8 2 ) ] ,  t h a t  a p r e m a t u r e l y  f i l e d  
m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  c o n s t i t u t e s  
r e c o r d  a c t i v i t y .  

I n  J o h n s o n ,  - i d . ,  a  case almost f a c t u a l l y  i d e n t i c a l  t o  

t h e  case  s u b  j u d i c e ,  o n e  o f  t h e  d e f e n d a n t s  f i l e d  a m o t i o n  t o  

d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  o n  t h e  l a s t  d a y  o f  t h e  o n e  

y e a r  p e r i o d  p r o v i d e d  i n  t h e  r u l e .  The  S e c o n d  D i s t r i c t  

r e v e r s e d  t h e  d i s m i s s a l ,  h o l d i n g  t h a t  t h e  o n e  d a y  p r e m a t u r e  

m o t i o n  c o n s t i t u t e d  r e c o r d  a c t i v i t y  s u f f i c i e n t  t o  p r e c l u d e  

d i s m i s s a l .  

H o w e v e r ,  t h e  S e c o n d  D i s t r i c t  " r e c e d e d "  f r o m  i t s  h o l d i n g  

i n  J o h n s o n ,  - i d .  a n d  t h e r e f o r e ,  F l e m i n g  i s  now c o n t r o l l i n g  

l a w  i n  t h e  S e c o n d  D i s t r i c t .  

I n  t h e  i n s t a n t  c a s e ,  t h e  F i r s t  D i s t r i c t  h e l d  t h a t  a 

m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  f i l e d  o n e  d a y  



b e f o r e  t h e  o n e  y e a r  p e r i o d  o f  i n a c t i v i t y  h a s  p a s s e d  

c o n s t i t u t e s  r e c o r d  a c t i v i t y  s u f f i c i e n t  t o  

p r e c l u d e  d i s m i s s a l .  S u f f i c e  i t  t o  s a y  t h a t  t h e  F i r s t  

D i s t r i c t  e x p r e s s l y  c e r t i f i e d  t h a t  i t s  d e c i s i o n  e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t s  w i t h  - F l e m i n g .  T h e s e  t w o  o p i n i o n s  a r e  

o b v i o u s  c o n f l i c t s  o n  t h e  s a m e  q u e s t i o n  o f  l a w  i n  t h i s  

i m p o r t a n t  a r e a  o f  p r o c e d u r e .  

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  T h i r d  D i s t r i c t  

r e a c h e d  a  s i m i l a r  c o n c l u s i o n  i n  t h e  r e c e n t l y  d e c i d e d  c a s e  o f  

I n m a n ,  I n c .  v. M i a m i  Dade  W a t e r  a n d  S e w e r  A u t h o r i t y ,  489  

So .2d  2 1 8  ( F l a .  3 r d  DCA 1 9 8 6 ) .  

I n  I n m a n ,  t h e  r e l e v a n t  d a t e s  a r e  a s  f o l l o w s :  

On A p r i l  26 ,  1 9 8 4 ,  a  s e t t l e m e n t  s t i p u l a t i o n  w a s  f i l e d  w i t h  

t h e  c o u r t ;  i n  November ,  1 9 8 4 ,  t h e  d e f e n d a n t  f i l e d  a  

p r e m a t u r e  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n ;  i n  

J a n u a r y ,  1 9 8 5 ,  t h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  d e n y i n g  t h e  

N o v e m b e r ,  1 9 8 4 ,  m o t i o n ;  o n  May 7, 1 9 8 5 ,  t h e  d e f e n d a n t  f i l e d  

a n o t h e r  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n ,  w h i c h  w a s  

g r a n t e d .  

On a p p e a l  f r o m  t h e  d i s m i s s a l ,  t h e  T h i r d  D i s t r i c t  

h e l d  t h a t  n e i t h e r  t h e  e a r l y  f i l e d  m o t i o n  t o  d i s m i s s  f o r  l a c k  

o f  p r o s e c u t i o n  n o r  t h e  o r d e r  d e n y i n g  t h a t  m o t i o n  c o n s t i t u t e s  

r e c o r d  a c t i v i t y  s u f f i c i e n t  t o  p r e c l u d e  t h e  e n t r y  o f  a n  o r d e r  

d i s m i s s i n g  t h e  c a u s e  f o r  l a c k  o f  p r o s e c u t i o n  p u r s u a n t  t o  a 

s e c o n d ,  t i m e l y  f i l e d  m o t i o n  t o  d i s m i s s .  M o r e o v e r ,  t h e  T h i r d  

D i s t r i c t  c i t e s  w i t h  f u l l  a p p r o v a l  t h e  S e c o n d  D i s t r i c t ' s  

c o n c l u s i o n  i n  F l e m i n g .  The  I n m a n  C o u r t  d i d  n o t  a d d r e s s  t h e  -- 



h o l d i n g  i n  F l e m i n g  t h a t  a  p r e m a t u r e  m o t i o n ,  b e i n g  a  n u l l i t y ,  

c o u l d  n o t  be  a c t e d  upon by t h e  c o u r t  a f t e r  o n e  y e a r  o f  

a c t i v i t y .  T h i s  was  b e c a u s e  i n  Inman ,  t h e  d e f e n d a n t  f i l e d  a -- 
s e c o n d  m o t i o n  t o  d i s m i s s  a f t e r  t h e  o n e  y e a r  p e r i o d  e x p i r e d ,  

w h i c h  w a s  g r a n t e d .  The Inman C o u r t  e l a b o r a t e d  o n  t h e  e f f e c t  --- 
o f  a  p r e m a t u r e  m o t i o n  by s t a t i n g :  

A m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  i s  
u n d e n i a b l y  r e c o r d  a c t i v i t y .  However ,  b e c a u s e  t h e  g o a l  
o f  t h e  m o t i o n  i s  t o  t e r m i n a t e  t h e  c a u s e ,  t h e  m o t i o n  i s  
t h e  a n t i t h e s i s  o f  a c t i v i t y  r e a s o n a b l y  c a l c u l a t e d ,  a s  i t  
m u s t  b e ,  " to  a d v a n c e  t h e  c a u s e  t o  r e s o l u t i o n . "  
( c i t a t i o n  o m i t t e d ) .  And, j u s t  a s  a  c o u r t  o r d e r  
d e s i g n e d  t o  s p u r  a c t i v i t y  is  h e l d  n o t  t o  c o n s t i t u t e  
a f f i r m a t i v e  r e c o r d  a c t i v i t y  a d v a n c i n g  t h e  c a u s e ,  
( c i t a t i o n s  o m i t t e d ) ,  a c o u r t  o r d e r ,  a s  h e r e ,  w h i c h  
r e j e c t s  t h e  d e f e n d a n t ' s  r e q u e s t  t o  t e r m i n a t e  t h e  
p r o s e c u t i o n ,  a l t h o u g h  c o n c e d e d l y  n o t  i m p e d i n g  t h e  
c a u s e ,  d o e s  a b s o l u t e l y  n o t h i n g  t o  a d v a n c e  i t .  
489  So .2d  a t  219 

A c c o r d i n g l y ,  t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  t h e  

i n s t a n t  c a s e  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h e  T h i r d  

D i s t r i c t ' s  d e c i s i o n  i n  Inman.  



11. THIS COURT SHOULD ACCEPT JURISDICTION IN 
THIS CASE TO RESOLVE THE CONFLICT BETWEEN 
THE DISTRICTS IN THIS IMPORTANT FIELD OF 
PROCEDURE. 

The purpose of this Court's conflict jurisdiction is to 

resolve inconsistent judicial opinions which cause 

uncertainty about a particular question of law. As this 

court noted in Sroczyk v. Fritz, 220 So.2d 908, 911 (Fla. ------ 
1969), the rationale for the court's conflict jurisdiction 

is to resolve such inconsistencies, and when these 

inconsistencies present themselves for review it is this 

court's duty to resolve them. 

The Sroczyk Court stated: 

If we leave Adams, Little and the District Court -- 
opinion in this case on the books, together with other 
decisions (footnote omitted) on the same subject, there 
will be irreconcilable statements of law in this 
important field of procedure which will inevitably 
cause uncertainty and confusion to the bar, the trial 
courts and the district courts of appeal. 

It is just such areas of uncertainty in the law 
developed by inconsistent judicial opinions that makes 
necessary the conflict jurisdiction of this court. 
When the conflict is of such degree and in an areaof 
such importance in the conduct of litigation as is here 
presented, this court should take jurisdiction and 
attempt to express the law in such clear language as to 
discourage further litigation. 220 So.2d at 911 

The constitutional test for this court accepting 

jurisdiction is whether the decision of the district court 

on its face collides with a prior decision of another 

district court on the same point of law so as to create an 

inconsistency or conflict among the precedents. Kincaid - v. 



World Insurance Co., 157 So.2d 517, 518 (Fla. 1963) (citing -- 
Ansin v. Thurston, 101 So.2d 808 (Fla. 1958), Nielsen v. --------- 

City of Sarasota, 117 So.2d 731 (Fla. 1960). -------- 
It is clear that there is substantial conflict between 

the district, which, if left on the books, will cause 

uncertainty and confusion among the bar, the trial courts 

and the district courts of appeal alike. 

Therefore, based on the foregoing arguments, the 

petitioner respectfully requests that this court accept 

jurisdiction in this case. 



111. THE EARLY FILING OF A MOTION TO DISMISS FOR 
LACK OF PROSECUTION DOES NOT CONSTITUTE 
ACTIVITY OF RECORD. 

A. F o r  A c t i v i t y  t o  be R e c o r d ,  I t  M u s t  Advance  
t h e  C a s e  Toward a C o n c l u s i o n  o n  i t s  M e r i t s .  

P r i o r  t o  1 9 7 6 ,  R u l e  1 . 4 2 0 ( e )  p r o v i d e d  t h a t  a case c o u l d  

be  d i s m i s s e d  f o r  l a c k  o f  p r o s e c u t i o n  o n l y  w h e r e  t h e r e  h a d  

b e e n  n o  a c t i v i t y  f o r  a y e a r  or  more .  A t  t h a t  t ime,  

" a c t i v i t y "  c o u l d  be  e i t h e r  r e c o r d  or n o n - r e c o r d  a c t i o n s  a s  

l o n g  a s  t h e y  were o s t e n s i b l y  d e s i g n e d  t o  move t h e  case 

t o w a r d  a r e s o l u t i o n .  R a p p o r t  v. W e i s b e r g ,  3 1 6  So.2d 7 3  

( F l a .  3 r d  DCA 1 9 7 5 ) .  However ,  t h e  S u p r e m e  C o u r t ,  e v e n  u n d e r  

t h e  o l d  R u l e  1 . 4 2 0 ( e ) ,  a p p e a r e d  t o  r e q u i r e  t h a t  t h e  a c t i o n s  

b e  d e s i g n e d  t o  a s s i s t  i n  mov ing  t h e  case f o r w a r d  t o w a r d  a 

d e c i s i o n  o n  t h e  m e r i t s ,  n o t  s i m p l y  a d i l a t o r y  a c t i o n .  T h i s  

C o u r t  h e l d ,  i n  M u s s e l m a n  - S t e e l  F a b r i c a t o r s ,  I n c .  v.  -- 
R a d z i w o n ,  -- 2 6 3  So .2d  2 2 1  ( F l a .  1 9 7 2 ) ,  t h a t  t h e  " a c t  o f  

s e n d i n g  p h o t o g r a p h i c  c o p i e s  o f  e x h i b i t s  b y  d e f e n s e  c o u n s e l  

t o  p l a i n t i f f ' s  c o u n s e l  h e r e  is s i m i l a r  a c t i o n  w h i c h  m o v e s  

t h e  case w i t h o u t  r e so r t  t o  t h e  c o u r t r o o m ,  a n d  

c o r r e s p o n d i n g l y  h a s t e n s  t h e  s u i t  t o w a r d  j u d g m e n t .  " 2 6 3  So.2d 

a t  2 2 3 .  

The - M u s s e l m a n  - S t e e l  d e c i s i o n  s p e a k s  i n  terms o f  m o v i n g  

t h e  case t o  t h e  c o u r t r o o m ,  w h i c h  n e c e s s a r i l y  i m p l i e s  t o w a r d  

a d e c i s i o n  o n  t h e  m e r i t s .  T h u s ,  u n d e r  t h e  o l d  R u l e  

1 . 4 2 0 ( e ) ,  e v e n  n o n - r e c o r d  a c t i v i t y  h a d  t o  move a c a u s e  

t o w a r d  a  d e c i s i o n  o n  t h e  m e r i t s  i n  o r d e r  t o p r e v e n t  

d i s m i s s a l  f o r  n e g l e c t .  



I n  1 9 7 6 ,  R u l e  1 . 4 2 0 ( e )  was a m e n d e d  t o  p r o v i d e  t h a t  a 

m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  c o u l d  b e  g r a n t e d  

o n l y  i f  t h e r e  h a d  b e e n  n o  a c t i v i t y  o f  r e c o r d  f o r  a p e r i o d  o f  

o n e  y e a r .  R e c o r d  a c t i v i t y  w h i c h  h a s  b e e n  h e l d  s u f f i c i e n t  t o  

p r e c l u d e  d i s m i s s a l  v a r i e s  f r o m  o n e  a p p e l l a t e  d e c i s i o n  t o  t h e  

n e x t ,  b u t  g e n e r a l l y  t h e  d e c i s i o n s  f o c u s  o n  w h e t h e r  t h e  

a c t i o n  t a k e n  is  d e s i g n e d  t o  move t h e  c a s e  f o r w a r d  

t o w a r d  a c o n c l u s i o n  o n  t h e  m e r i t s .  S e e  N e l s o n  - v. 

S t o n e w a l l  I n s u r a n c e  Co., 440  So.2d 6 6 4 ,  6 6 5  n. 2  ( F l a .  1st 

DCA 1 9 8 3 )  ( l i s t i n g  cases w h i c h  d e f i n e  r e c o r d  a c t i v i t y  

t h a t  h a s  b e e n  h e l d  s u f f i c i e n t  a n d  i n s u f f i c i e n t  t o  p r e c l u d e  

d i s m i s s a l  p u r s u a n t  t o  R u l e  1.420 ( e ) )  . 
The  t r i a l  c o u r t  b e l o w  d e t e r m i n e d  t h a t  t h e  m o t i o n  t o  

d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  was n o t  a c t i v i t y  o f  r e c o r d  

s u f f i c i e n t  t o  p r e c l u d e  d i s m i s s a l .  T h i s  d e c i s i o n  was i n  

k e e p i n g  w i t h  t h e  g e n e r a l  t h e m e  o f  cases c o n s t r u i n g  R u l e  

1 . 4 2 0 ( e )  t h a t  t h e  a c t i v i t y  m u s t  b e  o n e  w h i c h  i s  d e s i g n e d  t o  

h a s t e n  t h e  s u i t  t o  j u d g m e n t .  Har r i s  v .  Winn D i x i e  S t o r e s ,  

I n c . ,  3 7 8  S o . 2 d  9 0  ( F l a .  1st  DCA 1 9 7 9 ) .  S i n c e  a m o t i o n  t o  --- 
d i s m i s s  w o u l d  t e r m i n a t e  t h e  a c t i o n ,  i t  c a n  h a r d l y  b e  s a i d  t o  

h a s t e n  t h e  s u i t  t o  j u d g m e n t  o n  t h e  meri ts .  

I t  is  n o t e w o r t h y  t h a t  t h e  p r i m a r y  d e c i s i o n  t h a t  

R e s p o n d e n t s  r e l i e d  o n  i n  t h e  D i s t r i c t  C o u r t  i n  s u p p o r t  o f  

t h e i r  p o s i t i o n t h a t a  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  

p r o s e c u t i o n  is  a c t i v i t y  o f  r e c o r d  h a s  b e e n  o v e r t u r n e d .  I n  

F l e m i n g  v. B a r n e t t  B a n k  o f  E a s t  P o l k  C o u n t y ,  4 9 0  So.2d 1 2 6  

( F l a .  2nd  DCA 1 9 8 6 ) ,  t h e  S e c o n d  ~ i s t r i c t  r e c e d e d  f r o m  i t s  



p o s i t i o n  i n  a n  e a r l i e r  d e c i s i o n ,  J o h n s o n  v. M o r t g a g e  

I n v e s t o r s  o f  - W a s h i n g t o n ,  410 So.2d 5 4 1  ( F l a .  2nd DCA 1 9 8 2 ) f  

w h i c h  h e l d  a  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  f i l e d  

b e f o r e  t h e  e x p i r a t i o n  o f  t h e  o n e  y e a r  p e r i o d  o f  i n a c t i v i t y  

p r e c l u d e d  d i s m i s s a l .  I n  -- F l e m i n g ,  t h e  C o u r t  d e t e r m i n e d  i n  a n  

e n  b a n ~  p r o c e e d i n g t h a t a  m o t i o n  t o d i s m i s s  f o r  l a c k  o f  

p r o s e c u t i o n  i s  n o t  a n  a c t i v i t y  w h i c h  i s  d e s i g n e d  t o  h a s t e n  a  

s u i t  t o  j u d g m e n t  and  t h e r e f o r e  is  n o t  a c t i v i t y  o f  r e c o r d  

s u f f i c i e n t  t o  p r e c l u d e  d i s m i s s a l  p u r s u a n t  t o  R u l e  1 . 4 2 0 ( e ) .  

I m p l i c i t  i n  t h e  c o u r t ' s  o p i n i o n  was t h e  f i n d i n g  t h a t  i n  

o r d e r  f o r  a n  a c t i v i t y  t o  b e  o f  r e c o r d  s u f f i c i e n t  t o  p r e c l u d e  

d i s m i s s a l  p u r s u a n t  t o  R u l e  1.420 ( e ) ,  s u c h  a c t i v i t y  m u s t  be  

d e s i g n e d  t o  a d v a n c e  t h e  c a u s e  o n  i t s  meri ts .  B e c a u s e  a  

m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  c o n c l u d e s  r a t h e r  

t h a n  a d v a n c e s  t h e  c a u s e ,  t h e  C o u r t ' s  d e t e r m i n a t i o n  t h a t  i t  

i s  n o t  a c t i v i t y  o f  r e c o r d  i s  p r o p e r .  

The r e a s o n i n g  o f  t h e  Second  ~ i s t r i c t  i n  F l e m i n g  was  

a d o p t e d  a n d  c l a r i f i e d  by t h e  T h i r d  ~ i s t r i c t  i n  Inman ,  I n c .  

v. Miami Dade W a t e r  a n d  S e w e r  A u t h o r i t y ,  489 So.2d 218 ( F l a .  

3 r d  DCA 1 9 8 6 ) .  I n  I n m a n ,  t h e  C o u r t  d i d  n o t  g o  s o  f a r  a s  t o  --- 
c a l l  t h e  m o t i o n  t o  d i s m i s s  f i l e d  b e f o r e  t h e  e x p i r a t i o n  o f  

t h e  o n e  y e a r  p e r i o d  a  n u l l i t y ,  b u t  s i m p l y  f o u n d  t h a t  t h e  

m o t i o n  d i d  n o t  a d v a n c e  t h e  c a u s e  t o  j u d g m e n t  a n d  was  

t h e r e f o r e  n o t  s u f f i c i e n t  t o  p r e c l u d e  d i s m i s s a l .  The Inman --- 
d e c i s i o n  r e f l e c t s  t h e  same  u n d e r l y i n g  c o n s i d e r a t i o n  

r e g a r d i n g  a d v a n c i n g  a  c a u s e  o n  i t s  m e r i t s ,  i.e., a n  a c t i v i t y  

m u s t  move t h e  m a t t e r  t o w a r d  r e s o l u t i o n  o n  i t s  mer i t s ,  

o t h e r w i s e  i t  c a n n o t  p r e c l u d e  d i s m i s s a l .  



T h e  h o l d i n g s  i n  - F l e m i n g  a n d  I n m a n  a r e  c o n s i s t e n t  w i t h  --- 
many o t h e r  d e c i s i o n s  o n  t h e  t y p e s  a n d  c h a r a c t e r  o f  f i l i n g s  

t h a t  a r e  c o n s i d e r e d  r e c o r d  a c t i v i t y  f o r  p u r p o s e s  o f  a R u l e  

1 . 4 2 0 ( e )  m o t i o n .  C o u r t s  h a v e  n o t  b e e n  w i l l i n g  t o  a l low a 

c a s e  t o  l a n g u i s h  f o r  l o n g  p e r i o d s  o f  t i m e  a n d  t h e n  k e p t  

a l i v e  b y  some a c t i v i t y  w h o s e  s o l e  p u r p o s e  i s t o p r e v e n t a  

d i s m i s s a l  p u r s u a n t  t o  R u l e  1 . 4 2 0 ( e ) .  F o r  e x a m p l e ,  i n  

O v e r s e a s  D e v e l o p m e n t ,  I n c .  v. A m e r i F i r s t  F e d e r a l  S a v i n g s  a n d  

Loan  A s s o c i a t i o n ,  4 3 3  So.2d 5 8 7  ( F l a .  3 r d  DCA 1 9 8 3 ) ,  pe t .  

f o r  r e v .  d i s m i s s e d ,  4 3 8  So.2d 8 3 3  ( F l a .  1 9 8 3 ) ,  t h e  C o u r t  

h e l d t h a t  t h e  f i l i n g  o f  a m o t i o n  f o r  c o r p o r a t e  n a m e  c h a n g e ,  

a n d  a n  o r d e r  g r a n t i n g  same, was n o t  a c t i v i t y  o f  r e c o r d  

s u f f i c i e n t  t o  p r e c l u d e  d i s m i s s a l  p u r s u a n t  t o  R u l e  1 . 4 2 0 ( e ) .  

The  C o u r t  s t a t e d  t h a t  i n  o r d e r  t o  d e f e a t  a R u l e  1 . 4 2 0 ( e )  

m o t i o n ,  t h e r e  m u s t  b e  a c t i o n  t a k e n  w h i c h  was " r e a s o n a b l y  

c a l c u l a t e d  t o  a d v a n c e  t h e  c a s e  t o w a r d  r e s o l u t i o n . "  4 3 3  

So .2d  a t  5 8 9 .  

O b v i o u s l y ,  t h e  C o u r t s  h a v e  b e e n  c o n c e r n e d  t h a t  cases  a re  

n o t  b e i n g  m o v e d  q u i c k l y  e n o u g h ,  a n d  t o  p e r m i t  a case  t o  b e  

k e p t  a l i v e  w i t h o u t  a n y  s i g n i f i c a n t  m o v e m e n t  t o w a r d  

r e s o l u t i o n  i s  n o t  c o n s i s t e n t  w i t h  t h e  m e a n i n g  a n d  p u r p o s e  o f  

R u l e  1 . 4 2 0 ( e ) .  The  C o u r t s  h a v e  a l s o  t a k e n  i n t o  

c o n s i d e r a t i o n  t h e  l e v e l  o f  a c t i v i t y  o c c u r r i n g  i n  t h e  f i l e  

when  t r y i n g  t o  d e t e r m i n e  w h e t h e r  c e r t a i n  a c t i o n s  a r e  

c o n s i s t e n t  w i t h  a l a c k  o f  f i l e  a c t i v i t y .  

I n  K a r c h e r  v. F.W. S c h i n z  a n d  Associates ,  487  So.2d 3 8 9  

( F l a .  1st DCA 1 9 8 6 ) ,  t h e  C o u r t  h e l d  t h a t  a  s i n g l e  

i n t e r r o g a t o r y ,  t h e  o n l y  f i l e  a c t i v i t y  f o r  more t h a n  a y e a r ,  



was n o t  s u f f i c i e n t  t o  p r e c l u d e  d i s m i s s a l  p u r s u a n t  t o  R u l e  

1 . 4 2 0 ( e ) .  I n  e v a l u a t i n g  t h e  case, t h e  C o u r t  l o o k e d  a t  t h e  

m i n i m a l  p r o s e c u t i o n  w h i c h  h a d  o c c u r r e d  p r i o r  t o  t h e  m o t i o n  

t o  d i s m i s s ,  a n d  d e t e r m i n e d  t h a t  t h e  a c t i o n  b y  t h e  p l a i n t i f f  

was s i m p l y  a f e e b l e  a t t e m p t  t o  k e e p  t h e  c a se  a c t i v e .  ~ h ' e  

C o u r t  c l e a r l y  i n t e n d e d  t h a t  a n  a c t i o n  m u s t  b e  d e s i g n e d  t o  

a d v a n c e  t h e  case o n  i t s  mer i ts ,  w h i c h  a m o t i o n  t o  d i s m i s s  

f o r  l a c k  o f  p r o s e c u t i o n  d o e s  n o t  a c c o m p l i s h .  

One major f a l l a c y  i n  t h e  F i r s t  D i s t r i c t  C o u r t ' s  

r e a s o n i n g  i n  G a n t  r e l a t e s  t o  t h e  c h a r a c t e r  o f  t h e  s o - c a l l e d  

" c o n c l u s i o n "  t h a t  r e s u l t s  f r o m  a d i s m i s s a l  by  way o f  a m o t i o n  

t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n .  A d i s m i s s a l  p u r s u a n t  t o  

R u l e  1 . 4 2 0 ( e )  d o e s  n o t  c o n c l u d e  t h e  case a t  a l l .  S u c h  a 

d i s m i s s a l  is  w i t h o u t  p r e j u d i c e ,  t h e r e b y  p e r m i t t i n g  t h e  

p l a i n t i f f  t o  i m m e d i a t e l y  r e f i l e  h i s  c la im ( a s s u m i n g  t h e  

s t a t u t e  o f  l i m i t a t i o n s  h a s  n o t  r u n ) .  T h i s  b e g i n s  t h e  e n t i r e  

l e g a l  p r o c e s s  o v e r  a g a i n ,  f r o m  s e r v i c e  o f  t h e  summons  a n d  

c o m p l a i n t ,  t o  t h e  f i l i n g  o f  m o t i o n s  d i r e c t e d  t o  t h e  

c o m p l a i n t ,  d i s c o v e r y ,  a n d  so f o r t h .  

T h u s ,  t h e  h o l d i n g  b e l o w  t h a t  a n  e a r l y  f i l e d  m o t i o n  t o  

d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  is  a c t i v i t y  o f  r e c o r d  

b e c a u s e  i t  h a s t e n s  t h e  s u i t  t o  a " c o n c l u s i o n "  is  s o m e w h a t  

m i s l e a d i n g  when v i e w e d  i n  terms o f  t h e  o p t i o n s  a v a i l a b l e  t o  

a  c l a i m a n t .  I f  t h e  g r a n t i n g  o f  a R u l e  1 . 4 2 0 ( e )  m o t i o n  t o  

d i s m i s s  was a l w a y s  w i t h  p r e j u d i c e ,  t h e n  u n q u e s t i o n a b l y  s u c h  

a n  o u t c o m e  w o u l d  c o n c l u d e  t h e  case. H o w e v e r ,  n o  s u c h  

c o n c l u s i o n  a u t o m a t i c a l l y  r e s u l t s ,  a n d  i t  i s  n o t  a p p r o p r i a t e  



t o  f i n d  a n  e a r l y  f i l e d  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  

p r o s e c u t i o n  a c t i v i t y  o f  r e c o r d  o n  t h i s  b a s i s .  

When a c a se  h a s  b e e n  l e f t  t o  c o l l e c t  d u s t  i n  t h e  

c l e r k ' s  f i l e  c a b i n e t  f o r  a y e a r ,  C o u r t s  s h o u l d  b e  u n w i l l i n g  

t o  c r e a t e  l e g a l  f i c t i o n s  t h a t  p e r m i t  t h e  mat te r  t o  

l a n g u i s h  e v e n  l o n g e r .  T h i s  w o u l d  f r u s t r a t e  t h e  l a u d a b l e  

p u r p o s e  o f  R u l e  1 . 4 2 0 ( e )  w h i c h  i s  : 

(1) To r e q u i r e  p r o m p t  a n d  e f f i c i e n t  p r o s e c u t i o n  o f  t h e  

c a s e  u p  t o  t h e  p o i n t  o f  s u b m i s s i o n  f o r  d i s p o s i t i o n  o r  

d e t e r m i n a t i o n  by  t h e  j u d g e  o r  j u d g e s .  

( 2 )  To p r e v e n t  t h e  c l o g g i n g  o f  d o c k e t s  o f  t h e  t r i a l  

c o u r t s  w i t h  l i t i g a t i o n  t h a t  h a s  b e e n  e s s e n t i a l l y  a b a n d o n e d  

f o r  t h e  s t a t e d  p e r i o d .  Har r i s  v. Winn D i x i e  S t o r e s ,  I n c . ,  

3 7 8  So .2d  9 0  ( F l a .  1st DCA 1 9 7 9 ) .  

B .  A R u l e  1 . 4 2 0 ( e )  M o t i o n  t o  D i s m i s s  Does N o t  
Advance  a C a u s e .  

O n l y  t h o s e  a c t i v i t i e s  t h a t  a r e  d e s i g n e d  t o  move t h e  

c a s e  f o r w a r d  o n  i t s  m e r i t s  a r e  a p p r o p r i a t e l y  c o n s i d e r e d  

a c t i v i t y  o f  r e c o r d .  T h i s  h a s  a l w a y s  b e e n  i m p l i c i t  i n  t h e  

a p p e l l a t e  d e c i s i o n s  i n t e r p r e t i n g  R u l e  1 .420  (e)  , i n c l u d i n g  

t h e  d e c i s i o n s  o f  t h e  F i r s t  D i s t r i c t .  F o r  e x a m p l e ,  i n  N e l s o n  

v. S t o n e w a l l  I n s u r a n c e  Company,  - 4 4 0  So.2d 664  ( F l a .  1st DCA 

1 9 8 3 ) ,  t h e  F i r s t  D i s t r i c t  h e l d  t h a t  a s u a  s p o n t e  o r d e r  o f  

t h e  C o u r t  t o  s h o w  c a u s e  why  a n  a c t i o n  s h o u l d  n o t  b e  

d i s m i s s e d  f o r  l a c k  o f  p r o s e c u t i o n  d i d  n o t  c o n s t i t u t e  

a c t i v i t y  o f  r e c o r d  s u f f i c i e n t  t o  d e f e a t  a m o t i o n  t o  d i s m i s s .  

A s  was n o t e d  i n  t h e  C o u r t ' s  o p i n i o n :  



The  p u r p o s e  o f  t h e  r u l e  is  t o  e x p e d i t e  l i t i g a t i o n  a n d  
keep t h e  C o u r t  d o c k e t s  a s  c u r r e n t  a s  p o s s i b l e ,  a n d  i t  
i s  P l a i n t i f f ' s  r e s p o n s i b l i i t y  t o  e x p e d i t e  h i s  
l i t i g a t i o n .  4 4 0  So .2d  a t  665 .  

The  N e l s o n  o p i n i o n  c l e a r l y  s t a t e s  t h a t  f o r  a c t i v i t y  i n  

a case t o  b e  c o n s i d e r e d  s u f f i c i e n t  t o  p r e c l u d e  a R u l e  

1 .420  (e) d i s m i s s a l ,  t h e  a c t i o n  m u s t  f u r t h e r  t h e  p r o s e c u t i o n  

o f  t h e  case. T h i s  is  c l e a r l y  i n  k e e p i n g  w i t h  t h e  o b v i o u s  

p u r p o s e  o f  t h e  r u l e  w h i c h  is  t o  p r e v e n t  c l a ims  f r o m  

s i t t i n g  u n t o u c h e d  f o r  a n  e x t e n d e d  p e r i o d  o f  t i m e .  

T h e  r e a s o n i n g  o f  t h e  F i r s t  D i s t r i c t  i n  N e l s o n  s h o u l d  

a p p l y  w i t h  e q u a l  f o r c e  t o  a s i m i l a r  m o t i o n  f i l e d  b y  a p a r t y ,  

s i n c e  t h e  p u r p o s e  a n d  e f f e c t  i s  n o  d i f f e r e n t .  T h e r e  is  n o  

b a s i s  u p o n  w h i c h  t o  d i s t i n g u i s h  a m o t i o n  t o  d i s m i s s  f o r  l a c k  

o f  p r o s e c u t i o n  f i l e d  b y  t h e  C o u r t  v e r s u s  t h e  same m o t i o n  

f i l e d  b y  a p a r t y .  B o t h  a c c o m p l i s h  t h e  same p u r p o s e ,  i.e., 

t o  r e m o v e  cases f r o m  t h e  C o u r t  d o c k e t  t h a t  h a v e  b e e n  

a b a n d o n e d .  C o n t r a r y  t o  t h e  p o s i t i o n  t a k e n  i n  G a n t ,  a R u l e  

1 . 4 2 0 ( e )  m o t i o n  d o e s  n o t  a d v a n c e  a c a u s e  b u t  h i n d e r s  i t ,  

r e g a r d l e s s  o f  w h e t h e r  t h e  m o t i o n  i s  f i l e d  b y  t h e  c o u r t  o r  a 

p a r t y .  A s  t h e  I n m a n  C o u r t  s t a t e d ,  -- 
[ B l e c a u s e  t h e  g o a l  o f  t h e  m o t i o n  is  t o  t e r m i n a t e  t h e  

c a u s e ,  t h e  m o t i o n  i s  t h e  a n t i t h e s i s  o f  a c t i v i t y  
r e a s o n a b l y  c a l c u l a t e d ,  a s  i t  m u s t  b e ,  ' t o  a d v a n c e  t h e  
c a u s e  t o  r e s o l u t i o n . '  4 8 9  S o . 2 d  a t  2 1 9  

T h e  G a n t  d e c i s i o n  c r ea t e s  a d o u b l e  s t a n d a r d  w i t h  r e g a r d  

t o  a n  e a r l y  f i l e d  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n .  

I f  t h e  m o t i o n  is  f i l e d  b y  t h e  C o u r t ,  t h e  a c t i o n  is  n o t  

a c t i v i t y  o f  r e c o r d ,  b u t  i f  t h e  m o t i o n  is  f i l e d  b y  t h e  p a r t y ,  

i t  i s  a c t i v i t y  o f  r e c o r d .  Such  a d u a l  s t a n d a r d  c r ea t e s  

n e e d l e s s  c o n f u s i o n  i n  t h e  law a n d  l e a d s  t o  a b s u r d  r e s u l t s  b y  



elevating form over substance. The most logical decision is 

to apply the same standard in every case involving an early 

filed motion to dismiss for lack of prosecution, whether 

filed by the court or a party. That standard, as announced 

in Inman ard Fleming, is that an early filed motion to --- ----- 
dismiss for lack of prosecution is not activity of record 

sufficient to preclude dismissal pursuant to Rule 1.420(e) 

for the reasons cited above. 

Ironically, the First District, in a footnote in the 

Nelson decision, suggested it had "doubts" about whether 

the Johnson decision (which held an early filed motion to 

dismiss for lack of prosecution was record activity) , was 

based on sound reasoning. 440 So.2d at 665(n. 3). The 

Nelson Court was not required to reach the issue of whether 

a motion to dismiss for lack of prosecution was record 

activity, but clearly from the footnote, left the impression 

that it would agree with the position ultimately taken by 

the Second District in -- Fleming. Surprisingly, the 

impression given in Nelson was not correct. 

In addition to the requirement that an activity be for 

the purpose of resolving the case on its merits, this Court, 

in Gulf Appliance Distributors, Inc. v. Long, 53 

So.2d 706 (Fla. 1951), adopted the position that "activity 

of record" means actions taken by the plaintiff which are 

designed to bring a case to a conclusion. ~uoting from a 

Louisiana Supreme Court decision, this Court stated that 

activity of record means: 



An a c t i v e  m e a s u r e  t a k e n  by p l a i n t i f f ,  i n t e n d e d  a n d  
c a l c u l a t e d  t o  h a s t e n  t h e  s u i t  t o  j u d g m e n t .  5 3  So.2d 
a t  707. ( c i t i n g  A u g u s t a  S u g a r  C o m t ,  
1 1 2  So .  7 3 1 ,  732  ( L a .  1 9 2 7 . )  

The G u l f  A p p l i a n c e  D i s t r i b u t o r s  d e c i s i o n  a f f i r m e d  

t h e  r e s p o n s i b i l i t y  o f  t h e  c o u r t  t o  r i d  i t s e l f  o f  s t a l e  

c l a ims  t h a t  a r e  n o t  b e i n g  a c t i v e l y  p r o s e c u t e d  by a 

p l a i n t i f f .  

T a k e n  t o  i t s  l o g i c a l  c o n c l u s i o n ,  t h e  F i r s t  D i s t r i c t ' s  

d e c i s i o n  i n  G a n t  w o u l d  r e c o g n i z e  v i r t u a l l y  a n y  a c t i v i t y  

w h i c h  a p p e a r s  i n  t h e  r e c o r d  a s  s u f f i c i e n t  t o  p r e c l u d e  a R u l e  

1 . 4 2 0 ( e )  d i s m i s s a l .  Not o n l y  i s  t h i s  p o s i t i o n  i m p r o p e r ,  b u t  

i t  g o e s  a g a i n s t  t h e  w o r k  t h i s  a n d  o t h e r  C o u r t s  h a v e  d o n e  t o  

e n c o u r a g e  l a w y e r s  a n d  j u d g e s  t o  move cases t h r o u g h  t h e  

j u d i c i a l  s y s t e m  e x p e d i t i o u s l y  a n d  w i t h o u t  u n n e c e s s a r y  d e l a y .  

T h i s  C o u r t  s h o u l d  r e s i s t  a n y  a t t e m p t s  t o  b r o a d e n  t h e  t ime  

f r a m e s  a n d  r e q u i r e m e n t s  f o r  mov ing  a case t o  a c o n c l u s i o n  o n  

i t s  mer i t s .  



IV. DENIAL OF THE FUND'S MOTION TO 
DISMISS FOR LACK OF PROSECUTION 
WAS IMPROPER. 

The  t r i a l  c o u r t  d e t e r m i n e d  t h a t  t h e  F u n d ' s  m o t i o n  t o  

d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  was f i l e d  b e f o r e  t h e  

e x p i r a t i o n  o f  t h e  o n e  y e a r  p e r i o d  o f  i n a c t i v i t y ,  a n d ,  

t h e r e f o r e  d e n i e d  i t  a s  p r e m a t u r e l y  f i l e d .  I t  is  u n d i s p u t e d ,  

h o w e v e r ,  t h a t  t h e  h e a r i n g  o n  t h e  e a r l y  f i l e d  m o t i o n  was n o t  

h e l d  u n t i l  a f t e r  o n e  y e a r  h a d  l a p s e d  w i t h o u t  a n y  r e c o r d  

a c t i v i t y .  I n  t h e  a b s e n c e  o f  a n y  i n t e r v e n i n g  r e c o r d  a c t i v i t y  

b e t w e e n  t h e  d a t e  o f  f i l i n g  o f  t h e  m o t i o n  t o  d i s m i s s  f o r  l a c k  

o f  p r o s e c u t i o n  a n d  t h e  r u n n i n g  o f  t h e  o n e  y e a r  p e r i o d ,  t h e  

C o u r t  i m p r o p e r l y  d e n i e d  t h e  F u n d ' s  m o t i o n .  

The  C o u r t s  d e c i s i o n  t o  d e n y  t h e  F u n d ' s  m o t i o n  o n  t h e  

b a s i s  o f  i t s  p r e m a t u r i t y  i s  n o t  c o m p e l l e d  by  s t a t u t e ,  r u l e  

o r  c a se  law.  U n l i k e ,  f o r  e x a m p l e ,  R u l e  1 . 5 1 0  F l a .  R. C i v .  

P., w h i c h  d o e s  n o t  p e r m i t  a c l a i m a n t  t o  move f o r  s u m m a r y  

j u d g m e n t  u n t i l  a f t e r  t h e  e x p i r a t i o n  o f  t w e n t y  d a y s  f r o m  t h e  

c o m m e n c e m e n t  o f  t h e  a c t i o n ,  o r ,  a f t e r  s e r v i c e  o f  a m o t i o n  

f o r  s u m m a r y  j u d g m e n t  by  t h e  a d v e r s e  p a r t y ,  n o  s u c h  

r e s t r i c t i o n s  e x i s t  u n d e r  R u l e  1 . 4 2 0 ( e ) .  The  R u l e  p r o v i d e s  

a s  f o l l o w s :  

A l l  a c t i o n s  i n  w h i c h  i t  a p p e a r s  o n  t h e  f a c e  o f  t h e  
r e c o r d  t h a t  n o  a c t i v i t y  by f i l i n g  o f  p l e a d i n g s ,  o r d e r  
o f  c o u r t  o r  o t h e r w i s e  h a s  o c c u r r e d  f o r  a p e r i o d  o f  o n e  
y e a r  s h a l l  b e  d i s m i s s e d  b y  t h e  c o u r t  o n  i t s  own m o t i o n  
o r  o n  t h e  m o t i o n  o f  a n y  i n t e r e s t e d  p e r s o n ,  w h e t h e r  a 
p a r t y  t o  t h e  a c t i o n  o r  n o t  . . . 
T h e r e  a r e  n o  l i m i t a t i o n s  o n  when  t h e  m o t i o n  t o  d i s m i s s  

f o r  l a c k  o f  p r o s e c u t i o n  c a n  b e  f i l e d .  C l e a r l y ,  i f  t h e  

m o t i o n  were f i l e d  a n d  c a l l e d  u p  f o r  h e a r i n g  b e f o r e  t h e  

e x p i r a t i o n  o f  o n e  y e a r  o f  i n a c t i v i t y ,  t h e  c o u r t  w o u l d  b e  



r e q u i r e d  t o  d e n y  it. Z e n t m e y e r  v. F o r d  Motor Company,  - I n c . ,  

4 6 4  S o . 2 d  6 7 3  ( F l a .  5 t h  DCA 1 9 8 5 ) .  H o w e v e r ,  t o  d e n y  t h e  

m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  s o l e l y  o n  t h e  

b a s i s  t h a t  i t  was f i l e d  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  o n e  

y e a r  p e r i o d  o f  i n a c t i v i t y ,  n o t w i t h s t a n d i n g  t h a t  t h e  m o t i o n  

was n o t  h e a r d  u n t i l  a f t e r  t h e  o n e  y e a r  p e r i o d  h a d  l a p s e d ,  i s  

n o t  c o m p e l l e d  by  r u l e  or s t a t u t e ,  a n d  i s  u n s u p p o r t e d  by  case 

l a w .  F l e m i n g  v . F ,  4 9 0  So.2d 

1 2 6  ( F l a .  2nd DCA 1 9 8 6 ) ,  ( L e h a n ,  J u d g e ,  C o n c u r r i n g  i n  P a r t  

a n d  D i s s e n t i n g  i n  P a r t ) .  

I t  i s  a was te  o f  j u d i c i a l  t i m e  t o  r e q u i r e  a p a r t y  w h o  

f i l e s  a m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  b e f o r e  t h e  

e x p i r a t i o n  o f  t h e  o n e  y e a r  p e r i o d  o f  i n a c t i v i t y  t o  r e f i l e  

t h e  s a m e  m o t i o n  a f t e r  t h e  o n e  y e a r  is  c o m p l e t e .  B e c a u s e  t h e  

m o t i o n  was n o t  c a l l e d  u p  f o r  h e a r i n g  u n t i l  t h e  c o n c l u s i o n  o f  

t h e  o n e  y e a r  p e r i o d ,  a n d ,  t h e r e  w a s  n o  i n t e r v e n i n g  r e c o r d  

a c t i v i t y ,  t h e  t r i a l  c o u r t  s h o u l d  h a v e  d i s m i s s e d  t h e  a c t i o n  

o n  t h e  F u n d ' s  m o t i o n .  

O b v i o u s l y ,  b y  f i l i n g  a m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  

p r o s e c u t i o n  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  o n e  y e a r  p e r i o d  

w i t h o u t  r e c o r d  a c t i v i t y ,  t h e  m o v a n t  is  r i s k i n g  t h e  

p o s s i b i l i t y  t h a t  t h e r e  may b e  i n t e r v e n i n g  r e c o r d  a c t i v i t y  

w h i c h  w o u l d  p r e c l u d e  t h e  g r a n t i n g  o f  t h e  m o t i o n .  H o w e v e r ,  

i n  t h e  a b s e n c e  o f  s u c h  record a c t i v i t y ,  o n c e  t h e  o n e  y e a r  

p e r i o d  e x p i r e d ,  t h e  m o t i o n  w a s  t i m e l y  a n d  s h o u l d  h a v e  b e e n  

g r a n t e d .  

J u d g e  L e h a n ,  i n  h i s  p a r t i a l  d i s s e n t  i n  t h e  F l e m i n g  

d e c i s i o n ,  p o i n t s  o u t  t h e  v a r i e t y  o f  i n s t a n c e s  w h e r e  t h e  law 



g i v e s  e f f e c t  t o  a p r e m a t u r e l y  f i l e d  d o c u m e n t  or p l e a d i n g  

a f t e r  t h e  h a p p e n i n g  o f  a s u b s e q u e n t  e v e n t .  To h o l d  t h a t  a 

e a r l y  f i l e d  m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  

is  a n u l l i t y  i s  n o t  c o n s i s t e n t  w i t h  t h i s  c o u r t ' s  r e c e n t  

e f f o r t s  t o  s t r e a m l i n e  t h e  j u d i c i a l  p r o c e s s  a n d  e x p e d i t e  t h e  

c l e a r i n g  o f  c r o w d e d  c o u r t  d o c k e t s .  

A d d i t i o n a l l y ,  a c a r e f u l  r e a d i n g  o f  R u l e  1 .420  ( e )  seems 

t o  p l a c e  a m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  i n  a 

u n i q u e ,  l e g a l  c a t e g o r y .  S u c h  a m o t i o n  a s k s  t h e  c o u r t  t o  

l o o k  a t  a f i l e  a n d  m a k e  a d e t e r m i n a t i o n  t h a t  n o  a c t i v i t y  o f  

r e c o r d  h a s  o c c u r r e d  f o r  a p e r i o d  o f  o n e  y e a r .  B e c a u s e  a 

m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  s i m p l y  i n v o k e s  t h e  

a p p l i c a t i o n  o f  R u l e  1 . 4 2 0 ( e ) ,  i t  c a n n o t  b e  c o n s i d e r e d  a s  

p r o o f  o f  t h e  e x i s t e n c e  o f  a c t i v i t y  t h a t  w o u l d  p r e c l u d e  

d i s m i s s a l .  S u c h  a c o n c l u s i o n  i s  c o n s i s t e n t  w i t h  o t h e r  

d e c i s i o n s  o f  t h i s  C o u r t  t h a t  h a v e  r e j e c t e d  c i r c u l a r  r e a s o n i n g  

t h a t  l e a d s  t o  a b s u r d  a n d  i l l o g i c a l  r e s u l t s .  

F o r  e x a m p l e ,  t h i s  C o u r t  h a s  c o n s i s t e n t l y  r e j e c t e d  t h e  

o p i n i o n s  o f  e x p e r t s  i n  m e d i c a l  m a l p r a c t i c e  cases  when t h e  

b a s i s  f o r  t h e  o p i n i o n  i s  t h e  o p i n i o n  i t s e l f .  As t h i s  C o u r t  

s t a t e d  i n  A r k i n  C o n s t r u c t i o n  Company v. S i m p k i n s ,  9 9  So.2d 

557 ,  5 6 1  ( F l a .  1 9 5 7 ) ,  " t h e  b a s i s  f o r  a c o n c l u s i o n  c a n n o t  b e  

d e d u c e d  or  i n f e r r e d  f r o m  t h e  c o n c l u s i o n  i t s e l f .  T h e  o p i n i o n  

o f  t h e  e x p e r t  c a n n o t  c o n s t i t u t e  p r o o f  o f  t h e  e x i s t e n c e  o f  

t h e  f a c t s  n e c e s s a r y  t o  t h e  s u p p o r t  o f  t h e  o p i n i o n . "  T h i s  

c i r c u l a r  r e a s o n i n g  w h i c h  h a s  b e e n  r e j e c t e d  i n  m e d i c a l  

malpract ice  cases r e q u i r e s ,  i n  a  s i m i l a r  m a n n e r ,  r e j e c t i o n  

o f  t h e  t h e o r y  t h a t  a n  e a r l y  f i l e d  m o t i o n  t o  d i s m i s s  f o r  l a c k  



of prosecution pursuant to Rule 1.420 (e) constitutes 

proof of the existence of the essential fact necessary to compel 

denial of the motion. There must be facts, i.e., pleadings, 

independent of the motion itself that form the requisite 

activity of record that requires denial of the Rule 

1.420 (e) motion. 



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t ,  t h e  Fund r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  S u p r e m e  C o u r t  s h o u l d  a c c e p t  j u r i s d i c t i o n  o f  

t h i s  m a t t e r ,  a n d  r e v e r s e  t h e  d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l .  T h e  C o u r t  s h o u l d  f i n d  t h a t  a n  e a r l y  f i l e d  

M o t i o n  t o  D i s m i s s  f o r  L a c k  o f  P r o s e c u t i o n  t h a t  i n v o k e s  a 

R u l e  1 . 4 2 0 ( e )  r e v i e w  i s  n o t  a c t i v i t y  o f  r e c o r d  a n d  c a n n o t  b e  

u s e d  t o  d e f e a t  t h e  v e r y  r e l i e f  t h a t  i t  s e e k s .  The F u n d ' s  

M o t i o n  was n o t  h e a r d  u n t i l  a f t e r  t h e  e x p i r a t i o n  o f  o n e  y e a r  

w i t h o u t  r e c o r d  a c t i v i t y ,  a n d  t h e r e f o r e  s h o u l d  b e  g r a n t e d .  
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