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ARGUMENT 

THE PREMATURE F I L ING OF A MOT ION 
TO DISMISS FOR FAILURE TO PROSECUTE 

The respondents have argued that a Rule 1.420(e) Fla. R. 

Civ. P. Motion to Dismiss for Failure to Prosecute constitutes 

record activity sufficient to preclude dismissal but have 

provided little rationale for this position other than the 

assertion that such a motion by a Defendant "advances or furthers 

a cause to conclusion, resolution or disposition." 

As indicated in the Petitioners' intitial briefs, the 

activity to which the rule speaks is activity which goes to the 

merits of the case. The burden of prosecution of the cause is 

upon the plaintiff and only the plaintiff may prosecute its 

cause; thus, i t  is absolutely untenable that a defendants Motion 

to Dismiss for Failure to Prosecute should toll the running of 

time of the plaintiffs inaction. 

The respondents go on to suggest that their interpretation 

is needed to protect "unsuspecting plaintiffs." This argument 

conveniently meets the need of the respondents but has no basis 

in law. The courts have made it clear: 

... mere inadvertence or misimpressions and 
erroneous assumptions of plaintiff's counsel 
in not prosecuting a cause for a period of 
one year does not constitute good cause why 
the action should remain pending. Industrial 
Trucks of Florida vs. Gonzalez, 351 So 2d 744 
(Fla. 3 DCA 1977) 



In Industrial Trucks, the Court held that the filing of a 

N o t i c e  of Substitution of Counsel did not constitute affirmative 

case activity sufficient to preclude dismissal. 



CONCLUS I ON 

This court should adopt the clear and logical interpretation 

of Rule 1.420(e) set forth by the Second and Third Districts, an 

interpretation clearly supported by dicta in many First District 

decisions. To adopt the position advanced by the respondents 

would frustrate the clear purpose and intent of the rule to 

expedite litigation and preclude the clogging of court dockets. 
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