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STATEMENT OF THE CASE AND FACTS 

On June 6 ,  1985, respondent  w a s  charged w i t h  one count of  

bu rg l a ry  of a s t r u c t u r e  and two counts  of  grand t h e f t ,  second 

degree  (R 241-242) . ' 8 8 810.02 (3) , 812-014(2) (b) ( I ) ,  F l a .  S t a t .  

(1983) . On August 16 ,  1985, respondent  en t e red  a p l e a  o f  g u i l t y  

t o  one count of  grand t h e f t  i n  exchange f o r  t h e  s t a t e  e n t e r i n g  

a n o l l e  p ros se  on t h e  remaining two charges  (R 96-110,251). On 

September 3 ,  1985, t h e  s t a t e  f i l e d  a n o t i c e  of  i n t e n t  t o  prose-  

c u t e  t he  respondent  as a h a b i t u a l  o f f ende r  (R 261-265). A t  a 

hea r ing  on November 25, 1985, respondent  w a s  determined t o  b e  a:.: 

h a b i t u a l  o f f ende r  pursuant  t o  s e c t i o n  775.084, F l o r i d a  S t a t u t e s  

(1985) (R 138) .  

Respondent ' s recommended g u i d e l i n e s  sen tence  w a s  3- 11 2-4- 11 2 

y e a r s  i n c a r c e r a t i o n .  The t r i a l  c o u r t  depa r t ed ,  imposing a sen tence  

of  e i g h t  y e a r s  i n  p r i s o n  (R 196,283-285).  A s  reasons  f o r  depa r t -  

u r e ,  Judge L e f f l e r  wro te  on t h e  bottom of t h e  s c o r e s h e e t :  "After  

hea r ing ,  pursuant  t o  t h e  requirements  of  775.084, F l o r i d a  S t a t u t e s ,  

t h e  c o u r t  found t h e  defendant  t o  b e  an  h a b i t u a l  o f f ende r  w i t h  en- 

hanced p e n a l t y  as provided t o  be  neces sa ry  f o r  t h e  p r o t e c t i o n  of  

t h e  p u b l i c .  (Gann v .  S t a t e )  (459 So. 2d 1175 ( F l a .  5 t h  DCA 1984))" 

(R 281). 

Respondent t imely appealed t o  t h e  D i s t r i c t  Court of Appeal, 

F i f t h  D i s t r i c t .  The s o l e  i s s u e  on appea l  was whether h a b i t u a l  

o f f ende r  s t a t u s  i s  a c l e a r  and convincing reason  f o r  d e p a r t u r e .  

On J u l y  3 ,  1986, t h e  d e c i s i o n  was f i l e d  i n  t h i s  cause  ( s e e  

p e t i t i o n e r ' s  appendix) .  The d i s t r i c t  c o u r t  quashed t h e  sen tence  

) r e f e r s  t o  t h e  r e c o r d  on appea l .  



on t h e  a u t h o r i t y  of t h e i r  dec is ion  i n  Vicknair v .  S t a t e ,  483 So. 

2 d 8 9 6  (Fla .  5thDCA1986),  pendingCaseNo.  68,536. 



SUMMARY OF ARGUMENT 

This honorable cour t  should invoke i t s  d i sc re t ionary  j u r i s -  

d i c t i o n  pursuant t o  A r t i c l e  5 ,  Sec t ion  3 ( b ) ( 3 ) ,  F lo r ida  Consitu- 

t i o n  because t h e  dec is ion  i n  t h i s  cause expressly r e l i e d  upon a  

dec is ion  pending review i n  t h i s  honorable c o u r t .  Furthermore, 

t h i s  dec is ion  c o n f l i c t s  wi th  dec is ions  of t h r e e  o t h e r  d i s t r i c t  

cour ts  of appeal on t h e  same l e g a l  i s s u e ,  whether hab i tua l  of -  

fender s t a t u s  i s  a  c l e a r  and convincing reason f o r  depar ture .  



PO'INT ON APPEAL 

THIS HONORABLE COURT SHOULD EXERCISE ITS 
DISCRETIONARY JURISDICTION TO REVIEW THIS 
CASE BECAUSE THE DECISION CITES AS CONTROL- 
L I N G  AUTHORITY A D E C I S I O N  THAT IS PENDING 
REVIEW I N  THIS COURT AND BECAUSE THIS D E C I -  
SION EXPRESSLY AND DIRECTLY CONFLICTS WITH 
DECISIONS OF THREE OTHER DISTRICT COURTS 
OF APPEAL. 

I n  t h i s  guidel ines  departure case ,  t h e  s o l e  i s s u e  i s  whether 

the  only reason given by t he  t r i a l  cour t ,  hab i tua l  offender  s t a t u s ,  

i s  a  c l e a r  and convincing reason f o r  depar ture .  I n  i t s  dec is ion  

i n  t h i s  cause,  t he  d i s t r i c t  cour t  of appeal c i t e d  as  con t ro l l ing  

au thor i ty  t h e i r  dec is ion  i n  Vicknair' v .  S t a t e ,  483 So.2d 896 (Fla .  

1986). The Vicknair dec is ion  c e r t i f i e d  t h i s  quest ion as one of 

g r e a t  publ ic  importance; t h i s  honorable cour t  i s  cu r ren t ly  review- 

@ 
ing t h i s  quest ion i n  S t a t e  v .  Vicknair,  case number 68,536. P e t i -  

t i one r  contends t h a t  t h i s  r e l i ance  on Vicknair cons t i t u t e s  prima 

f a c i e  express c o n f l i c t  such t h a t  t h i s  cour t  should exerc i se  i t s  

d i sc re t ionary  j u r i s d i c t i o n .  A r t .  V ,  5 3(b) (3) F l a .  Const. , J o l l i e  

v .  S t a t e ,  405 So.2d 418 (Fla .  1981), S t a t e  v .  Brown, 475 So.2d 1 

(F la .  1985). 

The decis ion  i n  t h i s  case r e i t e r a t e s  the  c o u r t ' s  holding i n  

Vicknair,  t h a t  hab i tua l  offender  s t a t u s  i s  not  a  c l e a r  and convinc- 

ing reason f o r  departure.  Three o the r  d i s t r i c t  cour ts  of appeal 

have held t h a t  hab i tua l  offender  s t a t u s  i s  a  c l e a r  and convincing 

reason f o r  departure from the  recommended guidel ines  sentence.  

Massard v .  S t a t e ,  11 F.L.W. 1090 (F la .  4 th  DCA May 7 ,  1986); Halt v .  

S t a t e ,  472 So.2d 551 (Fla. 1st  DCA 1985); Winters v .  S t a t e  475 So.2d 1025 



( F l a .  1st DCA 1985); Payne v .  S t a t e ,  480 So.2d 202 ( F l a .  1s t  DCA 

1985),  pending review,  68, 180,  o r a l  argument s e t  f o r  September 

12 ,  1986; Ferguson v .  S t a t e , 4 8 1  So.2d 924 ( F l a .  2nd DCA 1986) ,  

pending c a s e  number 68,146; Fleming v .  S t a t e ,  480 So.2d 715 ( F l a .  

2nd DCA 1986) .  Th i s  p rov ides  an independent reason  f o r  e x e r c i s -  

i ng  j u r i s d i c t i o n  based upon express  and d i r e c t  c o n f l i c t .  

A l t e r n a t i v e l y ,  p e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h i s  honor- 

a b l e  c o u r t  t o  c o n s o l i d a t e  t h i s  c a s e  w i t h  e i t h e r  S t a t e  v .  V ickna i r .  

Case No. 68,536 o r  -, Case No. 68,146,  as sug- 

g e s t e d  i n  J o l l i e ,  s u p r a ,  f o r  purposes of  a p p e l l a t e  review, s i n c e  

t h e  i s s u e  p re sen ted  i s  i d e n t i c a l .  



CONCLUSION 

Based on t h e  arguments and a u t h o r i t i e s  presented he re in ,  

p e t i t i o n e r  r e s p e c t f u l l y  reques ts  t h i s  honorable cour t  exe rc i se  

i t s  d i sc re t ionary  j u r i s d i c t i o n  i n  t h i s  cause.  

Respectful ly  submitted,  

J I M  SMITH 
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