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PREL I MI WRY STATEHPCT 

P e t  i t i o n e r  , t h e  DEPARTMENT OF TRANSPORTATION, w a s  t h e  R e s p o n d e n t  i n 

t h e  D i v i s i o n  o f  A d m i n i s t r a t  i u e  H e a r i n g s  p r o c e e d i n g  a n d  t h e  a p p e l  l e e  

b e f o r e  t h e  D i s t r i c t  C o u r t  o f  A p p e a l .  

R e s p o n d e n t s ,  DR. a n d  MRS. AUGUSTO LOPEZ-TORRES, w e r e  t h e  P e t i t i o n e r s  

a n d  R e s p o n d e n t s  t h e  TOWN OF OCEAN RIDGE a n d  AUDUBON SOCIETY OF THE 

EVERGLADES w e r e  I n t e r v e n o r s  i n  t h e  p r o c e e d i n g s  b e f o r e  t h e  D i v i s i o n  o f  

Admi n i s t r a t  i u e  Hear  i n g s  a n d  t h e  DEPARTMENT OF TRANSPORTATION. DR. 

a n d  MRS. LOPEZ-TORRES a n d  t h e  TOWN OF OCEAN RIDGE w e r e  a p p e l l a n t s  

b e f o r e  t h e  D i s t r i c t  C o u r t  o f  A p p e a l .  

B e f o r e  t h i s  H o n o r a b l e  C o u r t ,  a l l  p a r t i e s  w i l l  b e  r e f e r r e d  t o  name. 

The  symbol  "Rn f o l  l o w e d  by page numbers  s h a l l  r e f e r  t o  t h e  R e c o r d  o n  

A p p e a l .  



STATEMENT OF THE CCISE 

I n  M a r c h  of  1984,  DR. a n d  MRS. AUGUST0 LOPEZ-TORRES, f i l e d  a  

R e q u e s t  f o r  A d m i n i s t r a t  i o n  H e a r i n g  w i  t h  t h e  DEPARTMENT OF 

TRANSPORTATION w h i c h  a s s e r t e d  t h a t  t h e y  w e r e  a d u e r s e l y  a f f e c t e d  by 

t h e  d e c i s i o n  t o  c o n s t r u c t  a  b r i d g e  i n  B o y n t o n  Beach,  F l o r i d a .  ( R E  

2 3 )  The D e p a r t m e n t  o f  A d m i n i s t r a t i u e  H e a r i n g s  s c h e d u l e d  a  h e a r i n g  

a n d  t h e  i s s u e s  t o  b e  a d d r e s s e d  w e r e  " w h e t h e r  r e s p o n d e n t s  p r o p o s e d  

c o n s t r u c t i o n  of  a  new b r i d g e  i n  B o y n t o n  Beach,  F l o r i d a  w i  11 d e s t r o y  

t h e  q u a l i t y  o f  t h e  r e s i d e n t i a l  p r o p e r t y  o f  p e t i t i o n e r  a n d  d e s t r o y  

+nu i r o n m e n t a l  1  y s e n s i  t i u e  p r o p e r t y  i m m e d i a t e 1  y a d j a c e n t  t o  

p e t i t i o n e r ' s  r e s i d e n c e w .  (R:32) 

The  TQWN OF OCEAN RIDGE a n d  t h e  AUDUBON SOCIETY OF THE 

EVERBLADES l e a r n e d  of  t h e  h e a r i n 9  w e r e  p e r m i t t e d  t o  i n t e r u e n e  a n d  

a t t e n d e d  t h e  h e a r i n g .  (R: 33, 36 a n d  85) 

N o t i c e  of  t h e  D i v i s i o n  of  Admi n  i s t r a t  i ue H e a r  i nqs p r o c e e d i  n q s  

w a s  n e u e r  q i u e n  t o  t h e  C ITY OF BOWTON BEACH (R: 296)  n o r  d i d  t h e  

C ITY OF BOYNTON BEACH p a r t i c i p a t e  i n  t h e  h e a r i n g  i n  a n y  way,  a l t h o u g h  

t h e y  have  long s u p p o r t e d  t h e  b r i d g e  l o c a t i o n  s e l e c t e d  by t h e  

DEPARTMENT OF TRANSPORTATI ON. 

By  s t i p u l a t i o n ,  t h e  p a r t i e s  t h a t  w e r e  b e f o r e  t h e  D e p a r t m e n t  o f  

A d m i n i s t r a t i u e  H e a r i n g s  a g r e e d  t h a t  t h e  A u g u s t  1984  h e a r i n g  w o u l d  

a d d r e s s  on ly  t h e  M o t i o n  f o r  E n t r y  of Summary Recommended O r d e r  made 



by DR. and MRS. LOPEZ-TORRES on August  20, 1984 upon an i ssue o f  1 aw. 

(RI 76) Tha t  m o t i o n  r e q u e s t e d  t h a t  t h e  DEPARTMENT OF TRANSPORTATION 

be p r o h i b i t e d  f r o m  u n d e r t a k i n g  any development i n c o n s i s t e n t  w i t h  t h e  

Comprehensive P l a n  o f  t h e  TOWN OF OCEAN RIDOE. (R: 37-75) 

A t  t h e  h e a r i n g  h e l d  August  30, 1984, t he  H e a r i n g  O f f i c e r  o r d e r e d  

t h e  p a r t i e s  t o  submi t  a  w r i  t t e n  s ta temen t  o f  t h e  f a c t s  d e s c r i b i n g  t h e  

b r i d g e  p r o j e c t ,  any a d d i t i o n a l  p o r t i o n s  o f  t h e  TOWN OF OCEAN RIDBE'S 

comprehensive p l a n s  and a d d i t i o n a l  memorandaof  law.  (RI 18-21) No 

o b j e c t i o n  was made by  any p a r t y  t o  t h e  Statement  o f  F a c t s  o u t l i n i n g  

t h e  Boynton Beach B r i d g e  P r o j e c t  and t h e  e x h i b i t s  s u b m i t t e d  b y  t h e  

DEPARTMENT OF TRANSPORTATI ON. ( R  I 92-275) 

The Hear i n g  O f f  i c e r  recommended a  r u l  i n g  i n  f a v o r  o f  DR. and 

MRS. LOPEZ-TORRES and conc luded  t h a t  t h e  c o n s t r u c t i o n  o f  t h e  Boynton 

Beach B r i d g e  was i n c o n s i s t e n t  w i t h  and t h e r e f o r e  p r e c l u d e d  by  t h e  

TOWN OF OCEAN RIDOE comprehensive p l a n .  (Ra 276-2841 

P r i o r  t o  t h e  e n t r y  o f  a  f i n a l  o r d e r ,  t h e  DEPARTMENT OF 

TRANSPORTATION r e c e i v e d  numerous ex p a r t e  communica t ions  wh ich  were 

made a  p a r t  o f  t h e  r e c o r d ,  pu rsuan t  t o  120.66, F l a .  S t a t .  (1983) .  

(RI 287-302) I n c l u d e d  i n  such communicat ions were l e t t e r s  f r o m  t h e  

P r e s i d e n t  o f  t h e  Q r e a t e r  Boynton Beach Chamber o f  Commerce and t h e  

C i t y M a n a g e r  o f  Boynton Beach. (RI 2891 296-8) There  was n o  

o b j e c t i o n  t o  t h e  i n c l u s i o n  of t h e r e  documents i n  t h e  r e c o r d .  



The  S e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n ,  r e v  i ewed t h e  

r e c o r d  a n d  e n t e r e d  a F i n a l  O r d e r  w h i c h  a d o p t e d  t h e  f i nd ings  o f  f a c t  

s e t  f o r t h  by t h e  H e a r i n g  O f f i c e r ,  made t h e  add i t i ona l  f i n d i n g  t h a t  

t h e  c o m p r e h e n s i v e  p l a n  o f  t h e  CITY OF BOYNTQN BEACH p r o v i d e s  f o r  t h e  

r e l o c a t i o n  o f  t h e  b r i d g e ,  a n d  r e j e c t e d  t h e  H e a r i n g  O f f i c e r ' s  

c o n c l u s i o n s  o f  l a w .  tR :  303-317)  

N o t i c e  o f  A p p e a l  o f  t h e  F i n a l  O r d e r  was  f i l e d  by DR. and MRS. 

LOPEZ-TORRES, t h e  TOWN OF OCEAN RIDGE a n d  t h e  AUDUBON SOCIETY OF THE 

EUEROLADES. tR:  321) The  i s s u e s  p r e s e n t e d  by t h e  p a r t i e s  t o  t h e  

F o u r t h  D i s t r i c t  w e r e :  1 )  w h e t h e r  t h e  C o m p r e h e n s i v e  P l a n n i n g  A c t  c a n  

b e  c o n s t r u e d  i n  P a r i  m n t e r i a  w i t h  t h e  S t a t e  T r a n s p o r t a t i o n  Code t o  

g i v e  s i g n i f i c a n t  l e g a l  e f f e c t  t o  b o t h ;  2) w h e t h e r  t h e  p r o p o s e d  

B o r n t o n  Beach B r i d g e ,  w i t h  a p p r o a c h  r o a d ,  i s  i n c o n s i s t e n t  w i t h  and 

t h e r e f o r e  p r e c l u d e d  by t h e  l o c a l  c o m p r e h e n s i v e  p l a n  o f  t h e  Town o f  

Ocean R i d g e ;  and 3) w h e t h e r  b a l a n c i n g  o f  i n t e r e s t s  i s  t h e  

a p p r o p r i a t e  l e g a l  t e s t  i n  c a s e s  a s  h e r e  w h e r e  t h e r e  e x i s t s  a  c o n f l i c t  

i n  t r a n s p o r t a t  i o n  d e c i s i o n s  a n d  p l a n s  o f  s t a t e  a n d  l o c a l  g o v e r n m e n t a l  

e n t i t i e s .  

DR. a n d  MRS. LOPEZ-TORRES, t h e  TOWN OF OCEAN RIDOE and t h e  

AUDUBON SOCIETY OF THE EVEROLADES s t a t e d  i n  t h e i r  I n i t i a l  B r i e f  b e l o w  

tha t  t h e  f a c t s  w e r e  n o t  i n  d i s p u t e .  

The F o u r t h  D i s t r i c t  r e v e r s e d  t h e  F i n a l  O r d e r  a n d  r e m a n d e d  f o r  a  

f u l l  e v i d e n t i a r y  h e a r i n g  p u r s u a n t  t o  1 2 0 . 5 7 t l ) ,  h o w e v e r ,  t h e  i s s u e s  



s e t  f o r t h  by t h e  p a r t i e s  w e r e  n o t  a d d r e s s e d  d i r e c t 1  y.  (A8 1 1 )  The  

g r o u n d s  f o r  t h e  F o u r t h  D i s t r i c t ' s  r e v e r s a l  w e r e  t h a t :  DR. a n d  MRS. 

LOPEZ-TORRES w e r e  d e n i e d  due p r o c e s s  a s  t h e y  n e v e r  r e c e i v e d  a  f u l l  

h e a r i n g  o n  t h e  m e r i t s ;  a n d  by r e e v a l u a t i n g  t h e  e v i d e n c e ,  t h e  C o u r t  

d e t e r m i n e d  t h a t  t h e  DEPARTMENT OF TRANSPORTATION d e c i s i o n  t o  r e l o c a t e  

t h e  B o r n t o n  Beach b r i d g e  w a s  c l e a r 1  y e r r o n e o u s  a n d  c o n s t  i t u t e d  an 

abuse  o f  d i s c r e t i o n .  A :  1 - 1 1  A d d i t i o n a l l y ,  t h e  F o u r t h  D i s t r i c t  

c e r t i f i e d  t h r e e  q u e s t i o n s  t o  t h i s  C o u r t .  (A:  1 1 - 1 2 )  

Judge  A n s t e a d  s t a t e d  i n  h i s  d i s s e n t l n ~  o p i n i o n  t h a t  t h e r e  w a s  n o  

d e m o n s t r a t i o n  t h a t  t h e  DEPARTMENT OF TRANSPORTATION ' f a i l e d  t o  c o m p l y  

w i t h  t h e  r e l e v a n t  s t a t u t o r y  scheme a u t h o r i z i n g  i t  t o  p l a n  f o r  a n d  

c o n s t r u c t  t h e  b r i d g e  i n  q u e s t i o n . "  ( A "  1 3 - 1 3 )  

The  C o u r t  a c c e p t e d  j u r i s d i c t i o n  b a s e d  u p o n  t h e  DEPARTMENT OF 

TRANSPORTATION'S N o t i c e  t o  I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  d a t e d  

J u l y  9, 1 9 8 6  a n d  a l s o  g r a n t e d  t h e  C ITY OF BOYNTON BEACH'S r e q u e s t  t o  

f i l e  a n  A m i c u s  C u r i a e  B r i e f .  



STATEMENT OF THE FACTS 

T h e r e  h a s  been a 1 o n g  a n d  c o n t  i nuous  c o n t r o u e r s y  s u r r o u n d i n g  

c o n s t r u c t i o n  of t h e  b r i d g e  t h a t  i s  t h e  s u b j e c t  o f  t h i s  l i t i g a t i o n .  

Howeuer, t h e r e  h a s  n e u e r  been a d i s p u t e  c o n c e r n i n g  t h e  f a c t s  i n  t h i s  

case .  

The C i t y  o f  B o y n t o n  Beach 1 i e s  on one s i d e  of t h e  I n t r a c o a s t a l  

Waterway i n  Pa lm Beach Coun t y ,  F l o r i d a  a n d  d i r e c t l y  a c r o s s  t h e  

I n t r a c o a r t a l  Waterway,  1 i e s  t h e  Town of Ocean R i d g e .  The t w o  

m u n i c i p a l i t i e s  a r e  now j o i n e d  by a two- lane  b r i d g e  a t  Ocean Auenue. 

(Ro 169, 167, 174) 

F o r  o v e r  t e n  y e a r s ,  t h e  TOWN OF OCEAN RIDOE h a s  opposed  t h e  

r e l o c a t i o n  of  t h e  b r i d g e  t o  N o r t h e a s t  Second Auenue. A t  t h a t  t i m e ,  

t h e  DEPARTMENT OF TRANSPORTATION he1 d a H ighway  C o r r  i dor L o c a t  i on  a n d  

D e s i g n  H e a r i n g  i n  a c c o r d a n c e  w i t h  t h e  F e d e r a l  A i d  H ighway  A c t  2 3  

U.S.C. 101 a n d  334.211, F l a .  S t a t .  ( 1975 ) .  (R: 96-162) A t  t h e  

h e a r i n g ,  t h e  Town Manager of Ocean R i d g e  a n d  r e s i d e n t s  of  b o t h  Ocean 

R i d g e  a n d  B o y n t o n  Beach e x p r e s s e d  s u p p o r t  f o r  t h e  r e c o n s t r u c t i o n  of  

t h e  b r i d g e  a t  i t s  e x i s t i n g  l o c a t i o n .  O t h e r  r e s i d e n t s  o f  Ocean R i d g e  

a n d  B o y n t o n  Beach e x p r e s s e d  s u p p o r t  f o r  t h e  r e l o c a t  i o n  o f  t h e  b r i d g e  

t o  N o r t h e a s t  Second Auenue, seven  h u n d r e d  f e e t  t o  t h e  n o r t h .  (Ra 

96-162) 



The CITY OF BOYNTON BEACH has l o n g  s u p p o r t e d  t h e  c o n s t r u c t i o n  o f  

t h e  b r i d g e  a t  t h e  new N o r t h e a s t  Second Avenue l o c a t i o n .  I n  1973, t h e  

C i t y  Counc i l  o f  Boynton Beach passed R e s o l u t i o n  No. 7S-SS wh ich  

s t a t e s  i n  p a r t :  

'That  t he  Department o f  T r a n s p o r t a t  i o n  o f  
t h e  S t a t e  o f  F l o r i d a  be and i s  he reby  r e q u e s t e d  
t o  take  immediate a c t i o n  t o  p r o v i d e  f o r  a  new 
h i g h - s i l h o u e t t e  b r i d g e  ove r  t h e  I n t r a c o a s t a l  
Waterway, c o n t i n u i n g  t h e  approach t o  t h e  b r i d g e  
eas tward  f r o m  t h e  j u n c t u r e  o f  U. S. Highway #1 
and S t a t e  Road #004 t o  A14 a s  a f o r e s a i d ,  i n  t h e  
C i t y  o f  Boyn t o n  Beach. I' 

I n  August  o f  1977, t h e  U n i t e d  S t a t e s  Department and Federa l  

Highway A d m i n i s t r a t i o n  (FHWA) pub1 i shed a  F i n a l  Negat  i ve Decl  a r a t  i on 

(FND) f o r  t h e  rep lacement  o f  t h e  e x i s t i n g  b r i d g e  w i t h  a  new f o u r - l a n e  

b r i d g e  i n  t h e  l o c a t i o n  s e l e c t e d  b y  t h e  DEPARTMENT OF TRANSPORTATION. 

I n  1977, t h e  CITY OF BOYNTON BEACH adopted a  l o c a l  comprehensive 

p l a n  wh ich  c a l l s  f o r  t h e  r e l o c a t  i o n  o f  t h e  Ocean Avenue b r i d g e  t o  

N o r t h e a s t  Second Avenue. (R: 296-2901 A d d i t i o n a l l y ,  t h e  r e l o c a t i o n  

o f  t h e  b r i d g e  t o  N o r t h e a s t  Second Avenue w o u l d  be c o n s i s t e n t  w i t h  

Palm Beach County 's  comprehensive p l a n .  ( R :  222 1 298) 

I n  1982 t h e  TOWN OF OCEAN RIDBE adopted a  l o c a l  comprehensive 

p l a n  wh ich  i n  p a r t  c o n t a i n s  a  recommendat ion t o  ' c o n t i n u e  t o  oppose 

c o n s t r u c t i o n  o f  t h e  Second Avenue b r i d g e  i n  an e f f o r t  t o  d i scou rage  

i n c r e a s e d  t r a f f i c  c o n g e s t i o n  and s a f e t y  h a z a r d s  i n  the  Town.' (R: 



I n  A u g u s t ,  1983,  a f t e r  c o n t i n u o u s  l o c a l  c o n t r o v e r s y  o v e r  t h e  

b r i d g e ,  t h e  DEPARTMENT OF TRANSPORTATION u n d e r t o o k  a  s t u d y  t o  

d e t e r m i n e  w h e t h e r  a  r e p l a c e m e n t  b r i d g e  c o u l d  be  d e s i g n e d  a n d  b u i l t  a t  

t h e  Ocean Avenue l o c a t i o n .  ( R t  93-94) The r e s u l t  o f  t h e  s t u d y  was  a  

V a l u e  E n g i n e e r i n g  R e p o r t  (RI 266-2741 w h i c h  c o n c l u d e d  t h a t  a l t h o u g h  a  

f o u r - l a n e  b r i d g e  c o u l d  f e a s i b l y  be  b u i l t  o n  t h e  e x i s t i n g  a l i g n m e n t ,  

i n  v i e w  o f  a l l  t h e  c i r c u m r t a n c e s  a n d  c o m p r o m i s e s  i n  e n g i n e e r i n g  

n e c e s s a r y  t o  t o  s o ,  t h e  s t u d y  recommended t h a t  t h e  b r i d g e  be 

r e l o c a t e d  t o  N o r t h e a s t  Second  Avenue.  

A f t e r  r e v i e w i n g  t h e  V a l u e  E n g i n e e r i n g  r e p o r t ,  t h e  S e c r e t a r y  o f  

t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n ,  by memo d a t e d  M a r c h  16,  1984,  

r e a f f i r m e d  t h e  d e c i s i o n  t o  r e l o c a t e  t h e  b r i d g e  t o  B o y n t o n  Beach 

B o u l  e v a r d  ( f o r m e r 1  y N o r  t h e r s t  Second Avenue) .  ( R I  275) 
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POIHT ONE 

THE LEQISLATURE HAS PREEMPTED MUNICIPALITIES 
FROM EXERCISING CONTROL OVER THE ESTABLISHMENT 
OF STATE ROADS AND BRIDOES 

The CITY OF BOYNTON BEACH s u p p o r t s  t h e  c o n c l u s i o n  o f  t h e  

S e c r e t a r y  o f  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  t h a t  t h e  D e p a r t m e n t  c a n  

a n d  m u s t  dec id@ t h e  l o c a t  ion of s t a t e  b r i d g e s ,  e v e n  i n  t h e  e v e n t  t h a t  

one o f  t h e  a f f e c t e d  m u n i c i p a l i t i e s  o p p o s e s  s u c h  c o n s t r u c t i o n .  The 

o b j e c t i o n  t o  t h e  c o n s t r u c t i o n  o f  t h e  b r i d g e  on t h e  g r o u n d s  t h a t  i t  

a p p e a r s  t o  be i n c o n s i s t e n t  w i t h  t h e  Comprehens ive  P l a n  o f  t h e  TOWN OF 

OCEAN RIDBE m u s t  f a i l .  T h a t  p l a n  was  not a d o p t e d  u n t i l  1982 (R 280) ,  

w e l l  a f t e r  t h e  d e c i s i o n  by t h e  DEPARTMENT OF TRANSPORTATION a n d  we11 

a f t e r  t h e  C o m p r e h e n s i v e  P l a n  was a d o p t e d  by t h e  CITY OF BOYNTON 

BEACH. 

The  c l  e a r e s t  answer  t o  t h e  i s s u e s  p r e s e n t e d  by th  i s a p p e a l  1  i e s  

i n  t h e  common sense  a n d  p l a i n  m e a n i n g  of  t h e  F l o r i d a  T r a n s p o r t a t i o n  

Code a n d  L o c a l  Comprehens ive  P l a n n i n g  A c t .  The  f o r m e r  was  i n t e n d e d  

t o  r e g u l a t e  s t a t e w i d e  t r a n s p o r t a t i o n ;  t h e  l a t t e r  p r o p o s e d  t o  r e g u l a t e  

l o c a l  d e v e l o p m e n t .  Whi l e  t h e s e  t w o  p u r p o s e s  may o v e r l a p ,  a  br i d g e  

w h i c h  w o u l d  c o n n e c t  t w o  s t a t e  r o a d s  m u s t  b e  a  m a t t e r  of  s t a t e  

d e c i s i o n  m a k i n g  a n d  a  duty o f  t h e  s t a t e .  

The DEPARTMENT OF TRANSPORTATION h a s  been  gi v e n  j u r  i sdi c  t i o n  by 

t h e  L e g i s l a t u r e  o v e r  m a t t e r s  o f  r o a d  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  i n  

t h e  S t a t e ' s  t r a n s p o r t a t i o n  s y s t e m s .  The  r e c o r d  i n  t h i s  c a s e  r e f l e c t s  



t h a t  t h e  DEPARTMENTOFTRANSPORTATIONspent a c o n s i d e r a b l e  amount o f  

t ime  i n  o r d e r  t o  make t h e  d e c i s i o n  r e g a r d i n g  t h e  proposed b r i d g e  

(R92-95). The proposed b r i d g e  w o u l d  have approach r o a d s  wh ich  w o u l d  

connect  two s t a t e  r o a d s  ( S t a t e  Road S t o  S t a t e  Road A l A ) ,  and a s  such 

w o u l d  be p a r t  o f  t h e  s t a t e  t r a n s p o r t a t i o n  system. (R 279.) 

I n  S t a t e  v ,  F l o r i d a ,  i s s i o n ,  75 So.2d 1  

( F l a .  19S4), t he  F l o r i d a  Supreme Cour t  examined t h e  v a l i d a t i o n  o f  

bonds i s s u e d  f o r  t h e  f i n a n c i n g  o f  a  b r i d g e .  The Cour t  d i s c u s s e d  a t  

l e n g t h  t h e  a u t h o r i t y  t o  c o n s t r u c t  r o a d s  and b r i d g e s  and s t a t e d  a s  

f o l l o w s :  

The e s t a b l  i shment , con t i nuance, and 1 o c a t  i on o f  
r o a d s  and b r i d g e s  i s  v e s t e d  i n  t h e  d i s c r e t i o n  o f  
a d m i n i s t r a t  i v e  agenc ies .  The s i  t e s  o r  l o c a t  i o n  
o f  p u b l i c  improvements have a lways  been q u e s t i o n s  
ove r  wh ich  men d i f f e r e d .  Exper i ence has  
demonst ra ted  t h a t  squabb les  and d l s p u t e s  ove r  
l o c a t  i o n s  and s i  t e s  o f  pub l  i c  improvements a lways  
come i n t o  b e i n g  a t  t h e  v e r y  c o n t e m p l a t i o n  o f  a  
m a j o r  pub l  i c  improvement. I t  i s  t r u e  w i t h  
r e f e r e n c e  t o  cou r  thouses,  schoo ls ,  p l  aygrounds,  
p a r k s ,  and p a r t i c u l a r l y  w i t h  r e f e r e n c e  t o  r o a d s  
and b r i d g e s . . .  The p r i m a r y  purpose of  build in^ 
yoads and b r  ~ d a e s  i s  t o  s e r v e  t h e  a e n e r n l  ~ u b l  i q  
r a t h e r  t h a t  a   articular i n d i v i d u a l  o r  a 
p a r t i c u l a r  p a r t  o f  a  community. (Emphasi s 
added.) ( A t  page 4.) 

The C o u r t  f u r t h e r  s t a t e d o  

I n  t h e  o l a n n i n a  and c o n s t r u c t i o n  of r o a d s  a n d  
b r i d a e r  d i s c r e t i o n  must be p l a c e d  somewherq. The 
needs o f  communi t ies,  c o u n t i e s  and t h e  s t a t e  may 
be c o n s i d e r e d  b y  these agenc ies  i n  wh ich  
d i s c r e t i o n  i s  ves ted .  I t  i s  w a l l  s e t t l e d  i n  t h i s  
s t a t e  t h a t  t h e  a u t h o r i t y  o f  t h e  L e g i s l a t u r e  ove r  
r o a d s  and b r i d g e s  i s  p l e n a r y  u n l e s s  r e s t r i c t e d  o r  
f o r b i d d e n  b y  some p a r t i c u l a r  p r o v i s i o n  o f  t h e  
Const i t u t  i o n  o f  t h e  U n i t e d  S t a t e s  o r  of  t h e  S t a t e  
o f  F l o r i d a .  ( A t  page 3.) (Emphasis added.) 



The supremacy o f  the DEPARTMENT OF TRANSPORTATION a c t i o n  over 

l o c a l  a c t i o n  w i t h  respect  t o  the l o c a t i o n  o f  s t a t e  b r i dges  i s  s t i l l  

the law. 

I n  the case o f  Department o f  T ransaor ta t ion  v. Haneq, 448 So.2d 

1130 (F la .  1s t  DCA 19841, the Court discussed the s t a t u s  o f  the 

Department o f  T ranspor ta t ion  and, rega rd ing  i t s  r e s p o n s i b i l i t i e s ,  the 

Court noted: 

DOT i s  responsib le  f o r  coo rd ina t i on  o f  the t o t a l  
highway and road system w i t h i n  the s t a t e ,  
i n c l u d i n g  the opera t ion  and maintenance o f  roads 
and c u l v e r t s ,  d ra ins ,  s lu i ces ,  d i tches ,  e t c .  See 
5334.11; 334.03(7); 339.04(4), F l o r i d a  Sta tu tes .  
DOT i s  a l s o  charged w i t h  a  r e s p o n s i b i l i t y  f o r  
a n t i c i p a t i n g  f u t u r e  needs w i t h i n  the t o t a l  
environment o f  a  community. (A t  page 1132.) 

• A rev iew o f  the appl i cab le  s t a t u t e s  y i e l d s  the conclusion t h a t  

the DEPARTMENT OF TRANSPORTATION i s  l e g a l l y  charged w i t h  the 

cons t ruc t i on  o f  the s t a t e  highway system. Sect ion 334.044, F l o r i d a  

Sta tu tes ,  de l i nea tes  the power and d u t i e s  o f  the Department, as 

f o l  lows; 

(10) To develop and adopt un i fo rm minimum 
standards and c r  i t e r  i a  f o r  the design, 
cons t ruc t  ion,  mai ntenance, and opera t ion  o f  
p u b l i c  roads pursuant t o  the p r o v i s i o n s  o f  s. 
336.043. 

(12) To coord inate the p lann ing  o f  the 
development o f  p u b l i c  t ranspor ta t i on  f a c i l i t i e s  
w i t h i n  the s t a t e  and the p r o v i s i o n  o f  r e l a t e d  
t r a n s p o r t a t i o n  se rv i ces  as au thor ized  by law. 

(13) To designate e x i s t i n g ,  and t o  s lan  ~ r o p o s e d  
t r a n s p o r t a t i o n  f a c i l i t i e s  as p a r t  o f  the Sta te  



Hiahway S y s t e r ~  and t o  c o n s t r u c t ,  m a i n t a i n ,  and 
o p e r a t e  such f a c i  1 i t  i e r .  (Emphasis added.) 

S e c t i o n  334.048(1)(b) ,  F l o r i d a  S t a t u t e s ,  d i r e c t l y  addresses  t h e  

c o n s t r u c t  i o n  o f  b r i d g e s ,  and s t a t e s 1  

(b)  To meet t h e  annual needs f o r  r e s u r f a c i n g  o f  
t h e  S t a t e  Highway System, i n c l u d i n a  r e o a i r  and 
fen lacement  of  briSlSUp on t h e  system. (Emphasis 
added. 

Sec t  i o n  334.035, F l o r i d a  S t a t u t e s ,  s t a t e s :  

The purpose o f  t h e  F l o r i d a  T r a n s p o r t a t i o n  Code i s  
t o  e s t a b l i s h  t h e  r e s p o n s i b i l i t i e s  o f  t h e  s t a t e ,  
t h e  c o u n t i e s ,  and the  m u n i c i p a l i t i e s  i n  t h e  
p l a n n i n g  and deuelopment o f  t h e  t r a n s p o r t a t i o n  
systems s e r u i n g  t h e  peop le  o f  t h e  s t a t e  and t o  
assu re  t h e  development o f  an i n t e g r a t e d ,  b a l a n c e d  
s t a t e w i d e  t r a n s p o r t a t i o n  system. T h i s  code i s 
necessa ry  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  s a f e t y  
and genera l  we1 f a r e  and f o r  t h e  p r e s e r u a t  i o n  o f  
a l l  t r a n s p o r t a t i o n  f a c i l i t i e s  i n  the  s t a t e .  The 
c h a p t e r s  i n  the  code s h a l l  be c o n s i d e r e d  
components o f  t h e  t o t a l  code, and t h e  p r o u i s i o n s  
t h e r e i n ,  u n l  eos  express1 y 1 imi  t e d  i n  scope, s h a l l  
a p p l y  t o  a11 c h a p t e r s .  

Sec t  i o n  335.02, F l o r i d a  S t a t u t e s ,  a l s o  s u p p o r t s  t h e  v i e w  t h a t  

t h e  Department of  T r a n s p o r t a t i o n  i s  r e s p o n s i b l e  f o r  t h e  s t a t e  h ighway 

1 The depar tment  s h a l l  have the  a u t h o r i t y  t o  
l a c a t e  and d e s i g n a t e  c e r t a i n  r o a d s  a s  p o r t  o f  t h e  
S t a t e  Highway System and t o  c o n s t r u c t  and 
m a i n t a i n  them w i t h  f u n d s  a u a i l a b l e  t o  t h e  
depar tment .  Any r o a d  when s o  l o c a t e d  and s o  
d e s i g n a t e d  s h a l  1 become t h e  p r o p e r t y  o f  t h e  s t a t e  
and s h a l l  be under  the  j u r i s d i c t  i o n  and c o n t r o l  
o f  t h e  depar tment .  

S e c t i o n  339.155, F l o r i d a  S t a t u t e s ,  d i r e c t s  c o o r d i n a t i o n  i n  t h e  

deue l  opmen t o f  t he  F l  o r  i da  T ranspor  t a t  i o n  P l  an. Boynton Beach 

con tends  t h a t  such c o o r  i d i n a t  i o n  w a r r a n t s  c e n t r a l  c o n t r o l  The 

l a n g u a g e o f  t h e F l o r i d a T r a n s p o r t a t i o n C o d e e x p r e s s l y a s s i g n s t o  t h e  



D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  t o  n o  o t h e r  a g e n c y  t h e  

r e s p o n s i b i l i t y  f o r  s t a t e w i d e  t r a n s p o r t a t i o n .  Because  of  s u c h  

p r e e m p t i o n ,  l o c a l  l a w  c a n n o t  n e g a t e  t h e  m e a n i n g  a n d  i n t e n t  o f  t h e  

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a c t i o n .  

Even i n  a r e a s  w h e r e  t h e r e  i s  n o  e x p r e s s  p r e e m p t i o n ,  t h e  l a w s  o f  

a  m u n i c i p a l i t y  w h i c h  w o u l d  c o n f l i c t  w i t h  s t a t e  l a w  o v e r  t h e  same 

s u b j e c t  a r e  i m p e r m i s s i b l e .  

The T h i r d  D i s t r i c t  C o u r t  of A p p e a l ,  i n  C i t y  of M i a m i  Bench  u, 

Rocio C o r ~ . ,  4 0 4  So.2d 1 0 6 6  ( F l a .  3rd DCA 1 9 8 1 ) ,  d i s c u s s e d  c o n f l i c t s  

b e t w e e n  m u n i c i p a l  l a w  and t h e  F l o r i d a  Condomin ium A c t ,  c o n c l u d i n g  

t h a t  s t a t e  l a w  w o u l d  c o n t r o l .  S i m i l a r l y ,  i n  Board of T r u s t e e s  of t h e  

C i  t y  of  D u n e d i n  H u n i c i ~ a l  F i r e f  i ~ h t r r s  R e t i r e m e n t  S y s t e m  u.  D u l j e ,  

4 5 3  So.2d 1 7 7  ( F l a .  2nd DCA 1 9 8 4 ) ,  t h e  Second  D i s t r i c t  C o u r t  o f  

A p p e a l  r e a c h e d  t h e  c o n c l u s i o n  t h a t  s t a t e  r e t i r e m e n t  l e g i s l a t i o n  w o u l d  

b e  c o n t r o l  1  i ng  o v e r  m u n i c i p a l  r e g u l a t i o n s  c o n c e r n i n g  r e t i r e m e n t .  

T o  c o n s i d e r  a l o c a l  o r d i n a n c e  p u r s u a n t  t o  C h a p t e r  163, P a r t  11 ,  

F l o r i d a  S t a t u t e s ,  as h a v i n g  s u p e r i o r  s t a t u s  o v e r  t h e  F l o r i d a  

T r a n s p o r t a t i o n  Code i n  t h e  a r e a  o f  b r i d g e  l o c a t i o n  w o u l d  b e  

t a n t a m o u n t  t o  s t r i p p i n g  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t  ion of  i t 

p o w e r s .  



POINT TWO 

THE DOT HAS THE AUTHORITY TO ROUTE A  STATE 

ROAD BRIDOE THROUBH OR INTO A  MUNICIPALITY 

I N  A  CORRIDOR THAT SPECIFICALLY CONFLICTS 

WITH THE MUNI C I  PALITY'S COMPREHENSIVE 

OROWTH PLAN 

The l o c a t i o n  of  s t a t e  b r i d g e s  i s  n o t  a n  a p p r o p r i a t e  s u b j e c t  fo r  

l o c a l  p l a n n i n g .  The  l o c a t  i o n  of  s t a t e  h i g h w a y s  i s  n o t  a n  a p p r o p r i a t e  

s u b j e c t  f o r  l o c a l  p l a n n i n g .  

The  p r o p o s e d  c o n s t r u c t i o n  of  a p p r o a c h  r o a d s  f o r  t h e  b r i d g e ,  t h a t  

h a s  b e e n  u n d e r  c o n s i d e r a t  i o n  f o r  o v e r  t e n  y e a r s ,  w o u l d  c o n n e c t  t w o  

s t a t e  r o a d s ,  not  t w o  l o c a l  s t r e e t *  t R  2 7 9 ) .  S i n c e  t h e  p r o p o s a l  c a l l s  

f o r  a  l o c a t i o n  p a r t l y  i n  t h e  CITY OF BOYNTON BEACH a n d  p a r t l y  i n  t h e  

TOWN OF OCEAN RIDBE, a n d  e n t i r e l y  w i t h i n  t h e  s t a t e  h i g h w a y  s y s t e m ,  

C h a p t e r  163, F l o r i d a  S t a t u t e s ,  i s  not c o n t r o l  1  i n g .  

I t  i s  t h e  DEPARTMENT OF TRANSPORTATION'S d u t y ,  a n d  n o  one 

e l s e ' s ,  t o  d e t e r m i n e  m a t t e r s  r e l a t i n g  t o  t h e  s t a t e  h i g h w a y  s y s t e m .  

I f  t h e  v i e w  s u p p o r t e d  by t h e  TOWN OF OCEAN RIDOE i n  t h i s  c a s e  w e r e  

c o r r e c t ,  t h e r e  w o u l d  b e  n o  way t o  r e s o l v e  c o n f  1  i c t s  b e t w e e n  t w o  l o c a l  

p l a n n i n g  a c t s .  



0 The C ITY OF BOYNTON BEACH a g e s  that  l o c a l  c o m p r e h e n s i u e  

p l a n n i n g  i s  i m p o r t a n t ,  a n d  t h a t  t h e  p r o u i s i o n s  of  C h a p t e r  163, P a r t  

11 ,  F l o r i d a  S t a t u t e s ,  do a u t h o r i z e  a  c i t y  t o  r e g u l a t e  g r o w t h  a n d  

d e u e l o p e m e n t  w i t h i n  i t s  a r e a .  The  C ITY OF BOYNTON BEACH w i l l  

u n d o u b t e d l y  a r g u e  a t  l e n g t h  o u e r  d e c i s i o n s  of  t h e  DEPARTMENT OF 

TRANSPORTATION i n  t h e  f u t u r e .  A s  s t a t e d  i n  Yebb u .  H i l l ,  75 So.2d 

The  board of  mun i c  i p a l  i t i e s  and c o u n t i e s  of  t h e  
s t a t e  a r e  u e s t e d  w i t h  no a u t h o r i t y ,  d u t y  or 
d i s c r e t i o n  w i t h  r e f e r e n c e  t o  t h e  l o c a t i o n ,  
d e s i g n a t i o n  or c o n s t r u c t i o n  o f  t h e  s t a t e  r o a d s  
c o m p r i s i n g  t h e  s t a t e  h i g h w a y  s y s t e m ,  The  may 
a r g u e ,  t a k e  s i d e s ,  p r o t e s t ,  or a t t e m p t  t o  
p e r s u a d e  of  u s e  i n f  1  u e n c e  f o r  t h e  s p e c  i a1 b e n e f  i t 
o f  t h e i r  p r o p e r t y  or m u n i c i p a l i t y ,  b u t  t h e y  haue  
no l a w f u l  a u t h o r i t y ,  The  a u t h o r i t y  t o  e x e r c i s e  
d i s c r e t i o n  a n d  make d e c i s i o n s  i s  u e s t e d  i n  t h e  
s t a t e  r o a d  d e p a r t m e n t  by t h e  L e g i s l a t u r e .  

The  b r i d g e  i n  q u e s t i o n  d i r e c t l y  a f f e c t s  t h e  C ITY OF BOYNTON 

BEACH ( s i n c e  p a r t  of t h e  b r i d g e w o u l d  b e  l o c a t e d  t h e r e i n ) ,  I n  

a d d i t i o n ,  t h e  a p p r o a c h  r o a d  t h a t  i s  p r o p o s e d  w o u l d  c o n n e c t  t w o  s t a t e  

r o a d s ,  a n d  t h e r e b y  b e  p a r t  of t h e  s t a t e  h i g h w a y  s y s t e m .  

The  L o c a l  Comprehens i  u e  P l a n n i n g  A c t  p r o u  i d e s  f o r  mun i c  i p a l  i t i e s  

t o  p l a n  w i t h i n  t h e i r  b o u n d a r i e s .  The  o b u i o u s  p u r p o s e  o f  t h e  A c t  i s  

fo r  p l a n n i n g  that  a f f e c t s  e a c h  r e s p e c t i u e  m u n i c i p a l i t y .  A  p r o p o s e d  

b r i d g e  w h i c h  w o u l d  b e  p a r t ,  o f  t h e  s t a t e  r o a d  s y s t e m  o b u i o u s l y  

r e p r e s e n t s  a d i f f e r e n t  s i t u a t i o n .  T h i s  i s  p a r t i c u l a r l y  t h e  c a s e  

s i n c e  t h e  b r i d g e  w o u l d  b e  l o c a t e d  i n  p a r t  i n  t w o  d i f f e r e n t  

m u n i c i p a l i t i e s .  



a The TOWN OF OCEAN RIDQE would s t r ong l y  urge the s ign  i f  icance o f  l oca l  

con t ro l  and loca l  planning. But, does such importance include on ly  

the TOWN OF OCEAN RIDQE? The CITY OF BOYNTON BEACH submits tha t  i t s  

own Comprehensiue Plan requ i res  the construct  ion o f  the br idge ( R  

289, 296). The f o l l o w i n g  i s  an excerpt from a l e t t e r  w r i t t e n  by M r .  

Peter Cheney, C i t y  Manager f o r  the CITY OF BOYNTON BEACH, t o  the 

Department o f  Transpor tat ionr  

The C i t y  o f  Boynton Beach was not a  p a r t y  t o  t h i s  
hear ing and was not i n  any way n o t i f i e d  o r  aware 
tha t  the issue was being heard, euen though 
Boynton Beach i s  as much involved w i t h  t h i s  issue 
as i s  the Town o f  Ocean Ridge . . . 
Howeuer, I want t o  b r i n g  t o  your a t t e n t i o n  the 
f a c t  tha t  the br idge i s  included as a  p a r t  o f  the 
C i t y  o f  Boynton Beach's Comprehensiue Plan and i s  
a l so  an important p a r t  o f  Palm Beach County's 
p lans f o r  roadway improuements which w e r e  
prepared and developed as a p a r t  o f  the West Palm 
Beach Urban Area Transpor t a t  i on Study, wh i ch was 
adopted by the Metropol i tan Pl ann i ng 
Organization. I t  i s  c lea r ,  therefore,  t ha t  the 
br idge i s  p a r t  o f  an ouera l l  reg iona l  
t ranspor ta t  ion system plan. The C i  t y  of  born to^ 
peach has included the br idge i n  i t s  ~ l a n  and 
reconnizer  tho need and a ~ ~ r o ~ r i a t e n e s r  f o r  tho 
C i t y  t o  ~ r e o a r e  i tr loca l  ~ l a n s  w i t h  ~ r o o e r  
recoan i t i  on of r e a l  onal ~ l a n n i n n  issues so tha t  
the C i t y ' s  Plan I s  consis tent  and c n m ~ a t i b l e  w i t h  
key r o a i  onal ~ l a n n i n a  issues and ~ r o ~ o s ~ l  t. 
Addi t ional  C i  t y  Planning has been based on these 
plans, which show the new br idge l oca t i on  . . . 
( R  296) (Emphasis added) 

The TOWN OF OCEAN RIDGE suggests no auenue f o r  the r e s o l u t i o n  o f  

such a  c o n f l i c t .  One mun i c i pa l i t y ' s  p lans are Jus t  as important as 

another's. The Leg is la tu re  has resolved the matter and giuen the 

Department o f  Transpor tat ion the a u t h o r i t y  t o  b u i l d  statewide 

a highways and br idges. The CITY OF BOYNTON BEACH i s  not u rg ing  tha t  



the DEPARTMENT OF TRANSPORTATION shoul d  choose one mun i c  i pal i t y ' s  

plans over another. Howeuer, the CITY OF BOYNTON BEACH does urge 

t h i s  Court t o  consider the necessi ty  o f  hauing one e n t i t y  -- the 

State Department o f  Transpor tat ion -- con t ro l  the l oca t i on  o f  s ta te  

roads. Since the DEPARTMENT OF TRANSPORTATION i s  the decis ion maker 

i n  F l o r i d a  regard ing s ta te  highways and br idges, the CITY OF OCEAN 

RIDQE cannot m a  the determinat ion o f  where t o  locate  a  s t a te  

br  i dge . 

Both the Transportat  ion Code and the Local Comprehensiue 

PI anning Act should be read together by t h i  s  Court t o  resolue the 

quest ions posed here. We submit tha t  the answer l i e s  i n  f163.3211, 

F l o r i d a  Sta tu tes  (1983): 

Where t h i s  act  may be i n  c o n f l i c t  w i t h  any other 
p rov is ion  or p rou is ions  o f  law r e l a t i n g  t o  l oca l  
governments hauing a u t h o r i t y  t o  regu la te  the 
deuelopement o f  land, the prou is ions  o f  t h i s  act 
sha l l  govern unless the prou is ions  o f  t h i s  act  
are m e t  or  exceeded by other prou is ion  or 
p rou is ions  of  law r e l a t i n g  t o  l oca l  government. 
Nothina i n  t h i s  ac t  i s  Intended t o  withdraw or 
d I m i  n  i sh any 1 enal powers or r e r ~ o n s i  b i  1 i t i oo of 
s t a t e  raencies or change any requirement o f  
e x i s t i n g  law tha t  loca l  regu la t ions  comply w i t h  
s t a te  standards or r u l e s .  (Emphasis added.) 

One important considerat ion i n  the reuiew o f  t h i s  case i s  tha t  

5163.3167 (4) ,  F l o r i d a  Statutes,  prouides tha t  a  municipal i t y  tha t  

d i d  not have a  Comprehensiue Plan p r i o r  t o  1979 must abide by the 

county comprehensiue plan. I n  t h i s  case, the county p lan a l lows f o r  

the br idge t o  be constructed ( R  222). 163.3167 (4)  prouides as 

f o l  lows: 



( 4 )  When a m u n i c i p a l i t y  w i t h i n  a c o u n t y  under 
s u b s e c t i o n  ( 2 )  o r  when a s p e c i a l  d i s t r i c t  o r  
1 o c a l  gouernmenta l  e n t  i t y  under  s u b s e c t i o n  (3) 
has  n o t  p r e p a r e d  and adopted a comprehensiue p l a n  
b y  J u l y  1, 1979, a s  r e q u i r e d  b y  t h i s  a c t ,  t h e  
comprehensiue p l a n  o f  t h e  c o u n t y  i n  w h i c h  such 
m u n i c i p a l i t y  o r  s p e c i a l  d i s t r i c t  o r  l o c a l  
gouernmenta l  e n t i t y  i s  s i t u a t e  s h a l l  gouern.  
Such c o u n t y  s h a l l  have t h e  r e s p o n s i  b i  1 i t y  t o  
spec i f i c a l l  o y  r e u  i ew t h e  app l  i c a t  i o n  o f  i t s  
comprehensiue p l a n  t o  such m u n i c i p a l  i t y  o r  
s p e c i a l  d i s t r i c t  o r  l o c a l  gouernmental  e n t i t y  b y  
n o t  l a t e r  t han  one year  f r o m  t h e  d a t e  b y  wh ich  
such o t h e r  l o c a l  gouernment was r e q u i r e d  t o  adopt  
i t s  comprehensi ue p l  an. 

'The h e a r i n g  o f f i c e r ' s  Recommended Order ,  i n  u n d i s p u t e d  f i n d i n g s  

o f  f a c t ,  d e c l a r e d  t h a t  Ocean Ridge had adopted i t s  Comprehensiue P l a n  

i n  1982. S ince  any p l a n  adopted a f t e r  1979 has  t o  a b i d e  b y  c o u n t y  

p l a n n i n g ,  A p p e l l a n t s '  argument t h a t  Ocean R idge 's  p l a n  i s  c o n t r o l l i n g  

a 1 a c k s  mer i t .  

The Ocean Ridge Comprehensiue P l a n  e v i d e n t l y  m issed  t h e  1979 

dead1 ine ,  t h u s  necess i  t a t  i n g  t h a t  Ocean R idge be c o n s i s t e n t  w i t h  t h e  

c o u n t y  p l a n .  S ince  t h e  c o u n t y  p l a n  w o u l d  p e r m i t  t h e  proposed b r i d g e ,  

t h e  f a c t  t h a t  OceanR idge  e x c l u d e s  t h e  b r i d g e  i s m e a n i n g l e s s .  (R 



POINT THREE 

THE PROCEDURAL STWDC1RDS EMPLOYED I N  THE 

CASE AT BAR WERE SUFFICIENT TO JUSTIFY 

THE DOT'S DECISION ON THE MERITS 

None o f  t h e  p a r t i e s  t h a t  w e r e  b e f o r e  t h e  D e p a r t m e n t  o f  

A d m i n i s t r a t i v e  H e a r i n g s  s h o u l d  be  h e a r d  t o  c o m p l a i n  r e g a r d i n g  t h e  

p r o c e d u r a l  s t a n d a r d s  e m p l o y e d  i n  t h i s  c a s e .  I n  f a c t ,  a11 o f  t h o s e  

p a r t i e s  h a d  c o u n t l e s s  o p p o r t u n i t i e s  t o  e x p r e s s  t h e i r  v i e w s ,  a l l  o f  

t h o s e  p a r t i e s  d i d  e x p r e s s  t h e i r  v i e w s  a n d  t h e  d e c i s i o n  b e i n g  r e v i e w e d  

i s  b a s e d  u p o n  s t i p u l a t i o n s  o f  f a c t  a n d  d o c u m e n t s  s u b m i t t e d  w i t h o u t  

o b j e c t i o n .  

F u r t h e r m o r e ,  t h i s  i s s u e  i s  e n t i r e l y  b e s i d e  t h e  p o i n t  t h a t  t h i s  

C o u r t  s h o u l d  a d d r e s s .  The i s s u e  i s  one of l a w ,  not f a c t .  A s  n o t e d  

by Judge  A n s t e a d  i n  h i s  d i s s e n t  b e l o w ,  r e v e r s a l  f o r  a  h e a r i n g  t o  

j u s t i f y  t h e  d e c i s i o n  of  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  w o u l d  l e a v e  

numerous  q u e s t i o n s  unanswered .  

" [ W l h a t  a r e  t h e  r u l e s  o f  t h e  game? What sor t  o f  
a h e a r i n g  i s  t o b e  h e l d ?  W h o w i l l  h a v e  t h e  
b u r d e n  t o  p r o v e  w h a t ,  a n d  by w h a t  s t a n d a r d  s h o u l d  
a  d e c i s i o n  be  made?" 
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