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CASE 

RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS 

COMES NOW,  t h e  r e s p o n d e n t ,  L o u i e  L. Wa inwr igh t ,  by a n d  t h r o u g h  

t h e  u n d e r s i g n e d  c o u n s e l ,  p u r s u a n t  t o  t h e  o r d e r  t o  show c a u s e  

i s s u e d  by t h i s  h o n o r a b l e  c o u r t  on  J u l y  29,  1986,  and  r e q u e s t s  

t h i s  h o n o r a b l e  c o u r t  t o  deny  a l l  r e q u e s t e d  r e l i e f ,  a n d  i n  

s u p p o r t  t h e r e o f  s t a t e s  a s  f o l l o w s .  

I JURISDICTION 

J u r i s d i c t i o n  i s  v e s t e d  i n  t h i s  c o u r t  p u r s u a n t  t o  a r t i c l e  

V ,  s u b s e c t i o n s  3 (  b )  ( 7 )  and  ( 9 )  , F l o r i d a  C o n s t i t u t i o n .  

11. FACTS 

The v i c t i m  was Mary Rob inson ,  W i l l i a m s '  l o n g t i m e  g i r l f r i e n d .  

On t h e  n i g h t  o f  t h e  murde r ,  t h e  v i c t i m  went  t o  h e r  s i s te r ' s  

house  and  t h e r e  r e c e i v e d  a  number o f  u p s e t t i n g  t e l e p h o n e  c a l l s  

f rom W i l l i a m s .  A f t e r  t h e s e  c a l l s ,  t h e  v i c t i m  and  h e r  s ister  

went  t o  j a i  a l a i  a n d  r e t u r n e d  t o  t h e  Wi l l i ams-Robinson  a p a r t m e n t  

a r o u n d  e l e v e n  o ' c l o c k .  The s ister  l e f t .  W i l l i a m s  soon  a r r i v e d  

a n d  s h o r t l y  t h e r e a f t e r  c a l l e d  t h e  s ister  t o  r e p o r t  t h a t  some th ing  

had  happened t o  t h e  v i c t i m .  When t h e  s ister  r e t u r n e d ,  t h e  p o l i c e  

w e r e  a l r e a d y  p r e s e n t .  

E a r l i e r  t h a t  e v e n i n g ,  W i l l i a m s  had borrowed a  n e i g h b o r ' s  

handgun,  t e l l i n g  him t h a t  h e  was g o i n g  gambl ing .  H e  t e s t i f i e d  

t h a t  h e  l e f t  t h e  gun on  t h e  d r e s s e r  i n  a  bedroom a t  home when 

h e  went  o u t  and  t h a t  upon h i s  r e t u r n ,  t h e  v i c t i m  s t a g g e r e d  t oward  

h im,  a l r e a d y  s h o t .  H e  c a l l e d  t h e  p o l i c e  a n d  a n  ambulance.  H e  

a l s o  t e s t i f i e d  h e  d i d  n o t  want  t h e  p o l i c e  t o  f i n d  t h e  weapon i n  

h i s  p o s s e s s i o n  s i n c e  he  was on  p a r o l e ;  h e  t h u s  went  i n t o  t h e  bed- 



room and took the pistol from the dresser and threw it outside 

under a bush. 

The state's case revolved around longstanding domestic 

arguments between Williams and the victim and in particular 

Williams' anger over the victim's supposedly taking a shower 

that night, a sign he took to mean that the victim was cleaning 

up after being with a boyfriend. 

At trial, the sole theory of defense was that the crime was 

committed by an unknown assailant. According to Williams, the 

victim was already wounded when he entered the apartment and he 

claimed he tried to help her. The state established by ballistics 

tests that the pistol Williams had borrowed was the murder weapon. 

The physical evidence presented at trial showed that Williams' 

story about an unknown murderer as well as the circumstances 

surrounding the disposal of the gun was clearly unreasonable. 

Since Williams did not present any reasonable hypothesis of 

innocence, the jury properly concluded that Williams was not 

telling the truth, and, given the evidence, that Williams' act 

represented premeditated murder. 

Defense counsel in closing argument suggested that the 

evidence showed, at most, second-degree murder and that this 

killing could have been a domestic heat-of-passion murder. The 

jury properly found otherwise based on what the evidence did not 

show. There was no evidence of any struggle or commotion or any 

facts which might suggest a confrontation of any physical or violent 

nature between the victim and Williams. Given the location of the 

victim crouching on the corner of the bed when she was shot, the 

presence of toothpaste and a toothbrush on the bed, and the fact 

that the gunshot wound was not suffered at close range, the jury 

could well have found that Williams confronted the victim while 

she was brushing her teeth, causing her to move to the bedroom. 

He then shot her once in the side of the neck while her head was 

turned away from him and while her arm was raised in a defensive 

posture. The fact that the victim was only shot once is not 

dispositive of lack of premeditation since, in this case, the 



wound was in the neck region and immediately caused massive and 

visible loss of spurting blood. Thus, the evidence, including 

the physical facts, was such that the jury was not precluded 

from finding first-degree murder. 

Freddie Lee Williams was properly convicted of first-degree 

murder. The jury recommended death. The trial court found two 

aggravating circumstances: (1) that the capital felony was 

committed while Williams was under sentence of imprisonment and 

(2) that Williams had been previously convicted of a felony 

involving the use or threat of violence to another. The court 

found nothing in mitigation, and imposed a sentence of death. 

On direct appeal, this court affirmed the judgment of guilty of 

first-degree murder and the sentence of death. Williams v. State, 

437 So.2d 133 (Fla. 1983). The facts set out herein, are taken 

from this court's opinion. In an order entered without opinion 

on September 91 1985, this court denied Williams' further request 

for leave to file a petition for writ of error coram nobis, in 

case number 66,883. 

I11 ARGUMENT 

Before addressing each individual issue raised in the petition filed 

herein, the undersigned will first respond to the issues collectively. 

In mitts v. Lucey, 105 S.Ct. 830 (1985) the United States Supreme 

Court recognized the right to effective assistance of counsel on a first 

appeal as of right but stopped short of devising a standard for resolving 

claims of ineffectiveness. The standard for ineffective assistance of trial 

counsel is a two-pronged test that looks at an attorney's performance as 

judged by professional standards and the prejudice suffered by the defendant 

from counsel's deficiencies. Strickland v. Washinqton, 466 U.S. 668, 104 S.Ct. 

2052 ( 1984). 

Appellate advocacy, however, is quite different than trial advocacy 

and counsel's abilities are not so important in an appellate context since 

even the cursory raising of an issue leads to a thorough examination of the 

record by an appellate court. Moreover, "[Tlhe defendant needs an attorney 

on appeal not as a shield to protect him against being 'haled into court' 

by the State and stripped of his presumption of innocence, but rather as a 



sword t o  upset t he  pr ior  determination of gu i l t . "  Ross v. Moffit t ,  417 U.S. 600, 

610-1 1 94 S.Ct. 2437, 2443, 41 L-Ed 2d 341 ( 1974). 

Ineffect ive t r i a l  counsel m y  f o r f e i t  a defense t o  a l l  but t h e  weakest 

prosecution. On t h e  other  hand, it is t h e  most exceptional appeal whose 

outcome is dependent upon the  ar t fulness  of appellate counsel, because even 

a poor appellate argument is  m e t  with inc i s ive  consideration by .a,cqy& 

i n  t h e  rendering of a considered decision. Once an appellate court is 

directed toward asser ted e r ror ,  it examines t h e  m e r i t s  of t h e  issue and a 

court  w i l l  recognize prejudicia l  e r ro r  when a contention of t h i s  gravity 

is  brought t o  its at tent ion.  Moreover, t h i s  court  has imposed upon i t s e l f  

t h e  duty t o  independently examine each death penalty case. See, ~ i l s o n  v. - 
Wainwright, 474 So. 2d 11  62, 1 165 (Fla. 1985). Thus I two cognitive leve ls  of 

review obtain t o  guard against  l e t t i n g  t h e  unjust conviction o r  sentence 

stand. Added t o  these safety  valves is t h e  f a c t  t h a t  fundamental e r ro r  

can not be waived and m y  be raised a t  any time, so  t h a t  appellate counsel 

on direct appeal is not t he  l a s t  advocate t o  r a i s e  t h e  sword t o  upset t h e  

pr ior  determination of gu i l t .  Thus, t h e  respondent would respectfully suggest 

t h a t  t h e  standard enunciated i n  Johnson v. Wainwright, 463 So.2d 207 (Fla. 

1985) , t h a t  a def ic ient  performance need only "undermine confidence i n  t h e  

fa i rness  and correctness of t he  appellate resul t"  be rev is i ted ,  f o r  it views 

t h e  process of direct appeal a s  conclusive and t h e  r e su l t  t h e  handiwork of 

counsel. A defendant is always a t  l i b e r t y  t o  search t h e  record and r a i s e  

fundamental error .  Chapter 85-332, Laws of Florida,  creating t h e  o f f i c e  of 

Capital  Col la teral  Representative represents a s t a t e  policy of providing 

lega l  assistance f o r  co l l a t e r a l  representation on behalf of indigent persons 

under sentence of death f o r  jus t  such pu rpse .  Williams should, by a l l  

r igh ts ,  be before t h e  court addressing t h e  fundamental nature of h i s  asser ted 

claims ra ther  than expressing h i s  disenchantment with counsel. It seems the  

one who actual ly  suf fe rs  prejudice by such proceedings is appellate counsel 

alone. 

... Now l a w f u l l y  c o n v i c t e d  c r i m i n a l s  who 
h a v e  n o  m e r i t o r i o u s  b a s e s  f o r  a t t a c k i n g  
t h e  c o n d u c t  o f  t h e i r  t r i a l s  w i l l  b e  a b l e  

t o  t i e  u p  t h e  c o u r t s  w i t h  h a b e a s  p e t i t i o n s  
a l l e g i n g  d e f e c t i v e  p e r f o r m a n c e  b y  a p p e l l a t e  
c o u n s e l .  T h e  r e s u l t  i s  a k i n  t o  t h e  e f f e c t  
c r e a t e d  w h e n  a  m i r r o r  i s  h e l d  f a c i n g  
a n o t h e r  m i r r o r ,  t h e  i m a g e  r e p e a t i n g  i t -  
s e l f  t o  i n f i n i t y .  



Evi t t s  v. Lucey, 105 S.Ct. a t  844 ( Jus t i ce  Rehnquist, d issent ing) .  

Moreover, re fe r r ing  t o  its holdings i n  several  equal protection cases, 

t he  Lucey Court stated:  "[Tlhe attorney need not advance every argument, 

regardless of t he  merit, urged by the  appellant  ..." 105 S.Ct. a t  835. In  

Jones V. Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed 2d 987 (19831, t he  

Court held t h a t  counsel was under no const i tu t ional  duty t o  r a i s e  every 

nonfrivolous issue and could, "as a matter of professional judgment" decide 

not t o  present ce r ta in  points. 

I n  view of t h e  above, t h e  r i gh t  t o  bring ineffect ive  ass is tance of 

appel la te  counsel claims should he limited t o  those cases i n  which an appeal 

has not been decided on the  m e r i t s ,  a s  i n  Lucey, and the  ins tan t  pe t i t i on  

s m r i l y  disposed of.  

Respondent addresses t h e  individual issues  herein only a s  a l te rna t ive  

arguments i n  t h e  event t h i s  court should r e j e c t  t h e  above argument. 

A t  t h e  penalty phase, pe t i t ioner  presented testimony re f lec t ing  t h a t  

he was very young when h i s  fa ther  died and h i s  mother never remarried and 

ra i sed  her  children a s  best  she could (R. 7941 798, 800,801). Williams 

went a s  f a r  a s  t he  ninth  grade i n  school, then l e f t  school t o  help support 

h i s  mother and s ib l ings  (R. 801 ) . Testimony fur ther  re f lec ted  t h a t  Williams 

had two sons, by a woman other  than t h e  victim, who l ived  with Williams' 

mother, and t h a t  Williams l ived there  a l so  a s  t h e  boys w e r e  growing up (R. 

792,796,801). Williams helped h i s  mother f inanc ia l ly  and otherwise to r a i s e  

h i s  two sons (R. 784, 789, 793, 796, 799,801 ) . F r m  a l l  accounts I it appeared 

t h a t  Williams had a good re la t ionship with h i s  blood re la t ives .  Testimony 

a l s o  ref lected t h a t  he was respectful  toward f r iends  o r  acquaintances, (R. 786, 

788) and got along with co-workers f o r  t h e  t h r ee  o r  four months he worked on 

Wilbur Johnson' s c i t r u s  farming crew (R. 780) . W i l l i a m s ,  himself, f u r the r  

t e s t i f i e d  t h a t  he was innocent and wouldn't have k i l l e d  Robinson because he 

loved her,  and although he had shot her on a previous occasion, it was an 

accident caused by dropping t h e  qm and t h a t  Robinson had wanted t o  drop 

t h e  charge and they l ived together afterward (R. 803-805). H e  a l so  testi- 



f i e d  that he had accepted C h r i s t  i n to  h i s  l i f e  and was mrk ing  toward 

b e c d n g  an evangelist  (R. 803). 

Sentencing was held on December 18 1 98 1 . Judge Kirkland s ta ted  i n  

regard t o  t h i s  testimony that "a t  the  penalty phase of t r i a l ,  t he  defendant 

presented evidence from re l a t i ve s  and f r iends  that he is a good person and 

t h a t  he was kind t o  them. This evidence does not rise t o  a non-statutory 

mitiqating circmnstance which could o f f s e t  the  aggravating circumstances." 

(R. 859). This same statement is found i n  t he  findings of f a c t  i n  t h e  

wri t ten sentencing order (R. 1371). 

In  t h e  i n i t i a l  brief  on direct appeal counsel s t a t ed  a s  f o l l m s ,  i n  

discussing t h e  appropriateness of t h e  death penalty: "After a jury re- 

m n d a t i o n ,  by 8 t o  4 r  of death, t h e  lower court  impsed t h e  death penalty. 

I n  doing so,  t h e  court  found two aggravating circumstances and no mit i -  

gating circumstances." ( I n i t i a l  Brief of Appellant p. 27). 

Counsel neglects, however, t o  bring t o  t he  a t ten t ion  of t h e  court  fu r ther  

argument made on behalf of W i l l i a m s  on direct appeal: 

... There a r e  some m a t t e r s  i n  t h e  i n s t a n t  case t h a t  c o u l d  be s a i d  t o  be m i t i -  
g a t i n g .  Var ious wi tnesses t e s t i f i e d  t h a t  A p p e l l a n t  l o v e s  people and l o v e s  

h i s  f a m i l y ,  he ca res  f o r  people, he i s  n ice ,  he takes  care  o f  h i s  c h i l d r e n ,  

and he g o t  a long  w i t h  f e l l o w  workers and was a  good worker. The A p p e l l a n t ' s  

f a t h e r  d i e d  when Appe l lan t  was s i x  o r  seven years of age, when the  f a m i l y  

was l i v i n g  i n  Alaba~msa, The A p p e l l a n t ' s  mother d i d  n o t  remarry  and she 

r a i s e d  t h e  f a m i l y  " t h e  b e s t  way I can." The Appe l lan t  he lped i n  t h e  

r a i s i n g  o f  t h e  f a m i l y  and q u i t  schoo l  t o  h e l p  suppor t  them. The A p p e l l a n t ' s  

mother, son and s i s t e r  t e s t i f i e d  t h a t  they  do l o v e  him. The A p p e l l a n t ' s  

son s a i d  h i s  f a t h e r  was a  good f a t h e r  and suppor ted him. 

These f e a t u r e s  were mere ly  d ismissed w i t h o u t  any exp lana t ion .  These 

types  o f  f a c t o r s  can, however, be considered m i t i g a t i n g .  Peek v. S ta te ,  

395 So.2d 492 (F la .  1980) s a i d  t h a t  a  de fendan t ' s  c h a r a c t e r  can be con- 

s i d e r e d  as a  m i t i g a t i n g  f a c t o r .  Jacobs v. State,  396 So.2d 713,718 (F la .  1981) 

i n d i c a t e d  t h a t  a  v a l i d  m i t i g a t i n g  f a c t o r  was t h a t  t h e  accused was " t h e  

mother o f  two c h i l d r e n  f o r  whom she cared.'' That t h e  defendant  v o l u n t a r i l y  

surrendered can a l s o  be a  m i t i g a t i n g  circumstance. Washinqton v. S ta te ,  

362 So.2d 658 (F la .  1978). I n  t h e  i n s t a n t  case t h e  Appe l lan t  made no e f f o r t  

t o  f l e e  and i n  f a c t  had ample o p p o r t u n i t y  t o  do so because he was n o t  

a r r e s t e d  u n t i l  t h r e e  days a f t e r  t h e  i n c i d e n t .  

( I n i t i a l  Brief of Appellant pgs. 35-36). 

Counsel a l so  neglects t o  bring t o  t h e  a t ten t ion  of t h i s  court a dis- 

cussion of such testimony t h a t  occurred during o r a l  argument before t h i s  

court  on November 1 ,  1982, a copy of which t he  undersigned has taken t h e  

l i b e r t y  of securing and would r e f e r  t h e  court  t o  t he  same. 

M r .  P r o s p e c t :  T h e r e  w e r e  t w o  f a c t o r s  i n  a g g r a v a t i o n  a n d  a s  t h e  

d e c i s i o n s  f r o m  t h i s  c o u r t  h a v e  s t a t e d  s o  o f t e n ,  t h e  e x i s t e n c e  o f  
b u t  o n e  g i v e s  r i s e  t o  t h e  p r e s u m p t i o n  t h a t  t h e  d e a t h  p e n a l t y  i s  

c o r r e c t .  The  t r i a l  c o u r t  f o u n d  n o t h i n g  i n  m i t i g a t i o n ,  n o t h i n g  

was p r e s e n t e d  a n d  a l t h o u g h  o n e  m i g h t  c o n c l u d e  t h a t  t h i s  i n v o l v e d  

a  s i m p l e  s h o o t i n g  i n  a  d o m e s t i c  c o n t e x t ,  I t h i n k  i t s  v e r y  i m p o r t a n t  



t h a t  t h e  man h a d ,  and  p e r h a p s  does  h a v e  a  p r o p e n s i t y  t o  s h o o t  

p e o p l e  and  h e  h a d  v e r y  d e f i n i t e l y  t h e  p r o p e n s i t y  t o  s h o o t  t h i s  

v i c t i m  on a  p r e v i o u s  o c c a s i o n .  

J u s t i c e :  C o u n s e l ,  y o u  d i d n ' t  mean t o  s a y  n o t h i n g  was p r e s e n t e d  

i n  m i t i g a t i o n ,  y o u  mean t  t o  s a y  t h e r e  w e r e  n o  s t a t u t o r y  m i t i g a t i n g  

f a c t o r s ,  t h e y  p u t  on  a  l o t  o f  c h a r a c t e r  e v i d e n c e ,  t h i s  was a  p r e t t y  

g o o d  f e l l o w ,  e t c .  

M r .  P r o s p e c t :  Yes s i r .  B u t  n o t h i n g  t h a t  was f o u n d  b y  t h e  t r i a l  
c o u r t ,  a n d  e v e n  i f  a n y t h i n g  . . . .  

J u s t i c e :  A l b e i t ,  t h a t  t h e y , t h e y  w e r e  a l 1 , d i d  go t o  t h e  c o n t r a r y  

t e s t i m o n y  t o  t h e  c h a r a c t e r  and  t h i n g s  o f  t h a t  w h i c h ,  a l t h o u g h  n o t  

s t a t u t o r i l y  m i t i g a t i n g ,  b u t  i t  w o u l d  come u n d e r  t h e  L o c k e t t  d e c i s i o n .  

M r .  P r o s p e c t :  Yes s i r .  B u t  I d o n ' t  b e l i e v e  e v e n  t h e  t e s t i m o n y  
t h a t  was o f f e r e d  i n  h i s  b e h a l f  was r e a l l y  r e l e v a n t  o t h e r  t h a n  t h a t  

h e  was a  f a i r l y  g o o d  g u y .  T h a t ' s  t h e  sum o f  i t .  

In  its opinion, t h i s  court  construed t h e  sentencing judge's f indings 

of f a c t  a s  not  encompassing any mit igat ing f ac to r s ,  s ta t ing:  " [Al f te r  t h e  

conviction, t h e  jury voted t o  recamend t h e  death penalty. Upon f inding 

two aggravating circumstances and nothing i n  mitigation,  t h e  t r i a l  court 

impsed  a sentence of death." 437 So.2d a t  134. This court  then concluded 

t h a t  "[Tlhe t r i a l  court  cor rec t ly  found two aggravating circumstances and 

nothing i n  mitigation." 437 So.2d a t  137. 

The pe t i t i one r ' s  e n t i r e  argument rises and f a l l s  upon h i s  own peculiar  

in te rpre ta t ion  of t he  sentencing judge's statement i n  regard t o  non-statutory 

mit igat ing evidence that "This evidence does not rise t o  a non-statutory 

mit igat ing circumstance which could o f f s e t  t h e  aggravating circumstances." 

Although t h e  phrase "which could o f f s e t  t h e  aggravating circumstances" is 

merely descr ipt ive  of t h e  function of a non-statutory mit igat ing circumstance 

and impl ic i t ly  f inds  a lack of relevance in t h e  evidence presented, t h e  

pe t i t ioner ,  years later o f f e r s  t h i s  court  a new s t ra ined  in te rpre ta t ion  of 

t h e  statement and claims a non-statutory mit igat ing f ac to r  ac tua l ly  w a s  

found by t h e  sentencing judge. Taken on its face,  t h i s  statement c l ea r ly  

r e f l e c t s  a re jec t ion  of t h e  defendant's showing as having no va l i d  mit igat ing 

weight. - See, Brown v. S t a t e ,  473 So.2d 1260 (Fla.  1985). Conspicuously 

absent is record support f o r  pe t i t i one r ' s  argument as w e l l  as any statement 

£ran t h e  sentencing judge t o  indicate  that a l l  parties have heretofore 

misconstrued h i s  action.  This claim, therefore ,  is  f a t a l l y  flawed. See, 

Spaziano v. S t a t e ,  489 So. 2d 720,721 (Fla. 1986). 

It is clear that whether a pa r t i cu l a r  mit igat ing circumstance is proven, 

and t h e  weight t o  be given it, is a decision t h a t  res ted  with t h e  judge below. 



Aside from lack of record support fo r  pet i t ioner 's  argument, logic alone, 

mil i ta tes  against pet i t ioner 's  offered g r m t i c a l  construction. The 

mitigating evidence presented a t  the penalty phasetat best, ref lec ts  tha t  

petit ioner had some satisfactory relationships with blood relat ives and 

a few others, but does l i t t le t o  diminish the d m n s t r a t e d  murderous intent 

he had fo r  h is  victim and the manner of her death. In the absence of some- 

thing more concrete than a new g r m t i c a l  interpretation, it must be assmed 

tha t  the t r i a l  judge did not believe tha t  the pet i t ioner 's  mitigating evidence, 

i n  its to ta l i ty ,  rose t o  the level of mitigation with respect t o  sentencing 

f o r  murder. 

When the death sentence is imposed, t h i s  court has taken upon i t s e l f  

the duty of evaluating anew the aggravating and mitigating factors of the 

case, a s  w e l l  a s  making a proportionality determination t o  decide how the 

case canpares with other cases, t o  ultimately ascertain whether the sentence 

of death is appropriate. Williams v. State ,  437 So. 2d 133 (Fla. 1983) . A s  

previously discussed, appellate counsel pointed out t o  the court i n  h i s  

brief those factors tha t  he considered t o  be mitigating and complained tha t  

they w e r e  dismissed by the sentencing judge. From the colloquy set out 

herein of o ra l  argument, it is clear tha t  t h i s  court was aware of the 

evidence presented by petit ioner a t  sentencing, and-that it went t m r d  the 

possible finding of a non-statutory mitigating factor. Thus, t h i s  court was 

fu l ly  informed in rendering its decision. It real ly matters not whether 

t h i s  court believed o r  did not believe such factor was found as  long a s  

such fac ts  w e r e  before it on appeal. The petit ioner equates numerical 

balance o r  equivalency with appropriate proportionality review. This court 

reviews a case i n  l ight  of other decisions, based on a reasoned judgment 

by the sentencing judge as  t o  what factual situations require the impsi t ion  

of death and which can be sa t i s f ied  by l i f e  imprisonment i n  l ight  of the 

t o t a l i t y  of the circumstances present, a s  opposed t o  a mere counting process 

of x number of aggravating circumstances and y nunber of mitigating circum- 

stances. State  v. Dixon, 283 So.2d 1 (Fla. 1973). Armed with a l l  the relevant 

fac ts ,  it is highly unlikely tha t  t h i s  court i t se l f  would do what is forbidden 

t o  the t r i a l  judge and simply engage i n  a m e r e  counting process in undertaking 

its proportionality review. Aside from the fac t  tha t  petit ioner has fa i led  

t o  demonstrate a deficient performance on the part  of appellate counsel, even 

-8- 



accepting t h a t  counsel misconstrued the  findings does not r e s u l t  i n  an under- 

mined confidence i n  the  fa i rness  and correctness of t he  appel la te  resu l t .  

But f o r  t he  f a c t  t h a t  t h i s  claim is couched i n  terms of " ineffect ive  ass is tance 

of appellate counsel," it would not even be reviewable. See, Foster v. 

Wainwright, 457 So. 2d 1 372 (Fla. 1 984) . Its presentation a t  t h i s  point in 

time merely const i tu tes  a second-bite a t  t h e  proportionali ty apple. 

To the  extent t h a t  pe t i t ioner  attempts t o  reargue t he  dissenting opinion, 

it must be noted t h a t  i n  t he  s a l i e n t  cases he relies on t h i s  court found 

t h a t  aggravating fac tors  w e r e  improperly found and t h a t  cangelling mitigating 

fac tors  w e r e  present, unlike t he  present case. 

Pet i t ioner  fu r ther  seeks t o  expand t h e  limits of proportionali ty review. 

"[Plroportionali ty review does not mean the  reopening of every p r io r  death 

case when a new one is decided t o  determine whether t he  previous decision 

is consistent  with a l a t e r  one. " Sullivan v. S ta te ,  441 So. 2d 609 (Fla.  1983). 

Pe t i t i one r ' s  attempt a t  securing a second-bite a t  t he  apple is nowhere more 

obvious than i n  h i s  re l iance on Ross v. S ta te ,  474 So. 2d 1 170  la. 1985) , a 

case decided two years a f t e r  h i s  own. 

In  arguing t h a t  counsel was ineffect ive  on appeal f o r  not arguing 

prosecutorial  misconduct i n  several  d i f fe ren t  contexts, pe t i t ioner  f i r s t  

ignores t h e  f a c t  t h a t  an attorney need not advance every argument, regardless 

of merit, i n  the  f i r s t  place. Ev i t t s  v. Lucey, 105 S.Ct. a t  835. 

Pe t i t ioner  f i r s t  complains t ha t  informations w e r e  introduced a t  sentencing 

charging a p r io r  assau l t  on the  same victim and on another. This was not 

e r ro r ,  however, because t h e  purpose f o r  considering aggravating and mitigating 

circumstances is t o  engage i n  a character analysis of the  defendant t o  ascer ta in  

whether t h e  ultimate penalty is cal led f o r ,  and it is not improper t o  adni t  

testimony concerning events which resul ted i n  a p r io r  conviction. Elledge v. 

S ta te ,  346 so. 2d 998 (Fla.  1977); Elledge v. S t a t e ,  408 So-2d 1021 (F1a- Ig8l)  ; 

See, a lso ,  Ruffin v. S ta te ,  397 So.2d 277 (Fla.  1981). Moreover, t he  prosecutor -- 

had every r i gh t  t o  cross-examine W i l l i a m s  a s  t o  t h e  pr io r  assau l t  on Robinson 

i n  view of Williams opening the  door t o  such by taking t h e  stand a t  sentencing 

and t e s t i fy ing  t h a t  he was innocent and wouldn't have k i l l e d  Robinson because 

he loved her, and although he had shot her  on a previous occasion, it was an 



accident and that they lived together after the incident (R. 803-805). After 

williams opened the door, the issue of his prior convictions became the 

subject of fair merit in closing argument. Defense counsel availed himself 

of fully discussing the details of such prior convictions himself (R. 830). 

The prosecutor's argument, likewise, was only a fair camnent on the evidence 

adduced at sentencing and not at all an inference that Williams would shoot 

people again, especially m e n ,  if he did not receive the death penalty. 

Moreover, contrary to petitioner's assertions, no objection to such argument 

was made (R. 819) and the issue waived. Riley v. State, 433 So.2d 976 (Fla. 

1983). 

Aside from failing to dmnstrate that the jury was misled, petitioner 

has failed to dmnstrate that the ultimate sentencer found a non-statutory 

aggravating factor and that this court considered the same in its independent 

reweighing of the circumstances. - See, Wainwright v. Goode, 464 U.S. 78, 

104 S.Ct. 378, 78 L.Ed. 2d 187 (1983). In view of the above, as a matter 

of professional judgnent appellate counsel could properly decide to forego 

the presentation of this argument on appeal and concentrate more heavily 

on the circumstances of the crime and the impropriety of the conviction 

and sentence. Seer Jones v. Barnes, 463 U.S. 745, 103 S.Ct. 3308, 77 L-Ed 2d 

987 (19831, without at all cxmprmising the appellate result. 

Although petitioner makes much of the fact that the jury sent a written 

question inquiring as to the sex of Winman Esters, he neglects to inform 

the court that the jury was not advised of the sex of Esters but was told 

to rely on the contents of the documents in evidence, with the agreement 

of defense counsel (R. 842). 

Petitioner, further, incorrectly argues that the "trial court", during 

the penalty phase, was allowed to improperly argue that the petitioner was 

himself a "cold, calculated. type of person" to wham this aggravating circum- 

stance should apply (Petition for Writ of Habeas Corpus p.18). The trial 

court did not "argue" anything at all, least of all improperly. The pro- 

secutor suggested that Williams was a cold, calculated type of prson to 

whom this aggravating circumstance should apply, based on the evidence, in 

particular the absence of any sudden domestic flare-up (R. 822-823). This 

was argued without objection (R. 822-823). The sentencing judge did - not 

find that the rnurder was camitted in a cold, calculated and premeditated 



manner, in any event. Appellate counsel could well have decided under such 

circumstances to present more compelling argument and forego a "shotgun" 

approach, which appellate courts are said to frown upon. 

In regard to the "ineffective assistance of appellate counsel" aspect 

of this two-pronged issue, petitioner has, in essence, answered his own 

claim in his citation of dispositive cases, i.e., Buford v. State, 403 So.2d 

943, 954 (Fla. 1981), which was the law at the time of this appeal, and 

Burr v. State, 466 So.2d 1051 (Fla. 1985). Both cases preclude the con- 

sideration of doubt as to quilt in the penalty phase, in view of a preceding 

guilty verdict. 

Thus, petitioner's contention finds only arguable support in the 1986 

case of Lockhart v. Mdree, 106 S.Ct. 1758, 90 L.Ed 2d 137 (1986). Petitioner 

fails to divulge what, if anything, presaged the Lockhart decision to hold 

appellate counsel responsible for a lack of clairvoyance. It is clear that 

counsel for the accused need not be expected to anticipate developrents in 

the law which make possible the raising of novel issues. Thomas v. State, 

421 So.2d 160 (Fla. 1982). The ineffectiveness prong of this claim can be 

summarily disposed of. 

Residual doubt about quilt is, in any event, a doubt harbored in the 

minds of jurors when defense counsel has properly done his job, and the 

evidence allows him to make such arguments. Such doubt is occasioned by 

the persuasiveness of trial and not appellate counsel. It is not an argu- 

ment properly presented to an appellate court but is in nature, a jury 

argument or one made to the sentencer. Appellate counsel strenuously 

argued on appeal that the circumstantial evidence in the case could only 

support a conviction for second-degree murder and that under the facts of 

the case, the death penalty was inappropriate (Initial Brief of Appellant). 

He need not have jeopardized this position and possible relief by insisting 

upon an unreasonable factual innocence, when the record reflects otherwise. 

Lockhart demands only that reasonable doubt of guilt be allowed to be argued 

and considered. It has little application to the appellate area. Moreover, 

this court independently reviews the legal sufficiency of convictions and 



sentences i n  cap i ta l  cases. Le Duc v. S ta te ,  365 So.2d 149 (Fla.  1978). 

I n  t he  present case, t h i s  court properly found t h a t  "the physical evidence 

presented a t  t r i a l  shows t h a t  Williams' s tory about an unknown murderer a s  

w e l l  a s  t he  circumstances surrounding t h e  disposal of t h e  gun is c lear ly  

unreasonable. " Williams v. S t a t e ,  437 So. 2d 133, 135  la. 1983). While 

t h e  jury may be e n t i t l e d  t o  its "whimsical" doubts, Lockhart hardly conanands 

whimsical appel la te  review, and t h e  evidence presented below was properly 

found suf f ic ien t  t o  support t h e  judqent  and sentence. 

Respondent is  a t  a loss  a s  t o  what argument is ac tua l ly  being advanced 

i n  t he  pe t i t i on  i n  regard t o  t h i s  issue.  It would seem t h a t  pe t i t ioner  

ac tua l ly  canplains t h a t  t he  jury and the  judge, on t h e  mere proclamation 

of h i s  innocence a t  sentencing, d id  not en te r ta in  whimsical doubts a s  t o  

h i s  gu i l t .  The d ic ta tes  of Lockhart w e r e  canplied with, f o r  pe t i t ioner  

was allowed t o  t e s t i f y  t o  h i s  innocence, t o  t h e  extent desired,  and t h e  j.udge con- 

sidered t h e  same, but found strong evidence of gu i l t .  Defense counsel put 

him on t h e  stand f o r  t h a t  express purpose, and it matters l i t t le  what counsel 's 

view ~ 5 s  a s  f a r  a s  what evidence could be presented. Pe t i t ioner  ccanplains 

not of a viola t ion of t h e  d i c t a t e s  of Cockhart, but merely of t h e  resu l t .  

Pe t i t ioner  canplains t h a t  t h e  prosecutor argued t h e  appl icab i l i ty  of 

t h e  above two aggravating fac tors ,  which t h e  sentencing judge d id  not re ly  

upon i n  sentencing the  pe t i t ioner  to death. 

The jury was ins t ructed t h a t  t h e i r  advisory sentence should be based 

upon evidence heard a t  both stages of t he  proceedings (R. 834). A l l  t he  

aggravating and mitigating fac tors  w e r e  read t o  them and it was c lear  t h a t  

it was within t h e i r  province t o  f ind  or r e j e c t  t he  same (R. 834-837). The 

pe t i t ioner  has not demonstrated t h a t  t he  jury considered any improper fac tors  

i n  reaching its advisory sentence, especial ly  i n  view of t h e  f a c t  t h a t  defense 

counsel, as w e l l ,  urged the  inappl icabi l i ty  of a l l  aggravating fac tors  and 

t h e  appl icab i l i ty  of a l l  evidence proffered i n  mitigation,  no matter how 

tenuous (R. 827-833) . 
It seems t h a t  pe t i t ioner  would be happier had t h e  judge a l so  found 

these  two fac tors ,  so he could urge t h a t  a s  error, a s  w e l l .  The judge, 



however, did - not find these factors in aggravation, and in Florida, the 

judge is the sentencer. No arbitrary or freakish sentence was irrrposed 

as a result of this system. See, Spaziano v. Florida, 468 U.S. 447, 104 

It is clear that this is another issue with little hope for success 

that appellate counsel could have properly bypassed in order to present 

more compelling issues on appeal. 

While evidence at petitioner's trial showed that he had been &inking 

alcoholic beverages prior to the hmcide, the evidence also reflected 

that he was not intoxicated. Appellate counsel pointed out this fact to 

the court on appeal (Initial Brief of Appellant p.4). Such argument was 

not presented at the penalty phase and it would have been inconsistent with 

the petitioner's testhny that he did not comnit the crime at all. Appellate 

counsel has no duty to develop additional alternative theories in mitigation 

and offer them for the first time on appeal, when they were not offered to 

the court below. Unlike the situation in Ross v. State, 474 So.2d 1170 (Fla. 

19851, the record does not even hint at a "possible intoxication" that may 

have had scme causal relationship to the murder. Moreover, considering 

that - Ross was not decided until 1985, counsel could hardly have looked to 

that case for guidance. 

Because of the arguments set forth herein to show a lack of error in 

the first instance, there can be no cumulation of the same. 

CONCLUDING ARGUMENT AS TO ALL CLAIMS 

The claims raised herein involve what is alleged to be either fundamental 

error or involve a change in law. While tne respondent recognizes that a 

claim may be presented on both the merits and couched, as well, in terms of 

ineffective assistance of counsel, such claims must be exhausted upon each 

tier of review. Should this court find that the ineffective assistance of 

counsel claims herein are cognizable, the instant petition should be dis- 



missed or held i n  abeyance as a motion f o r  post-conviction r e l i e f  would be 

adequate and appropriate to  test t h e  l e g a l i t y  of h i s  sentence and t h e  funda- 

mental nature of h i s  claims as w e l l  as t h e  claims involving a change i n  

law. 

WHEREFORE, t h e  respondent respectful ly  requests t h i s  honorable court 

to  dismiss or deny t h e  pe t i t i on  f o r  w r i t  of habeas corpus. 

Respectfully sulsnitted, 

Jim Smith 
Attorney General 
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