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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  w a s  t h e  p r o s e c u t i o n  

a n d  R e s p o n d e n t ,  G e o r g e  P e t t i s ,  w a s  t h e  d e f e n d a n t ,  i n  t h e  

C i r c u i t  C o u r t  o f  t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  

F o r  P a l m  B e a c h  C o u n t y ,  F l o r i d a .  P e t i t i o n e r  a n d  R e s p o n d e n t  

a p p e a r e d  i n  t h o s e  r o l e s  i n  P e t i t i o n e r ' s  p r o c e e d i n g  f o r  

common l a w  c e r t i o r a r i  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

a p p e a r  b e f o r e  t h i s  C o u r t .  



STATEMENT O F  T H E  CASE AND FACTS 

Respondent accepts Petitioner's statement of the case. 

Respondent accepts the first paragraph of Petitioner's state- 

ment of the facts and the paragraph which begins on page 5 of 

Petitioner's initial brief on the merits. Respondent objects 

to and moves to strike the remainder of Petitioner's statement 

of the facts, which is argumentative and irrelevant. 



SUMMARY OF T H E  ARGUMENT 

T h e r e  i s  n o  b a s i s  t o  r e c e d e  f o r m  t h i s  C o u r t ' s  r e c e n t ,  

b i n d i n g  d e c i s i o n s  h o l d i n g  t h a t  t h e  S t a t e  may n o t  c i r c u m v e n t  

t h e  p r o h i b i t i o n  a g a i n s t  i n t e r l o c u t o r y  a p p e a l s  e x c e p t  i n  c e r -  

t a i n  l i m i t e d ,  c a r e f u l l y  d e f i n e d  s i t u a t i o n s ,  by e m p l o y i n g  t h e  

common l a w  w r i t  o f  c e r t i o r a r i  t o  o b t a i n  r e v i e w .  



A R G U M E N T  

POINT I 

A DISTRICT COURT OF APPEAL HAS N O  
JURISDICTION TO REVIEW,BY C O M M O N  
LAW C E R T I O R A R I ,  INTERLOCUTORY 
ORDERS OF THE TRIAL C O U R T  AT THE 
STATE1'S BEHEST WHERE THE STATE HAS 
N O  RIGHT TO APPEAL. 

A s  t h e  P e t i t i o n e r  c o n c e d e s ,  t h i s  C o u r t  h a s  a l r e a d y  u n a m b i g -  

u o u s l y  h e l d  t h a t  w h e r e  t h e  S t a t e  h a s  n o  r i g h t  t o  a p p e a l ,  i t  may 

n o t  c i r c u m v e n t  t h a t  p r o h i b i t i o n  b y  r e s o r t  t o  common l a w  c e r t i o r -  

a r i .  S t a t e  v .  C . C . ,  476  So .  2d 1 4 4  ( F l a .  1 9 8 5 ) ;  S t a t e  v .  G.P. ,  

476  So.  2d 1 2 7 2  ( F l a .  1 9 8 5 ) .  M o r e o v e r ,  t h a t  r u l i n g  h a s  b e e n  

r e p e a t e d  a n d  a p p l i e d  i n  s i t u a t i o n s  e x a c t l y  l i k e  t h a t  i n  t h e  

p r e s e n t  c a s e ,  w h e r e  t h e  S t a t e  s e e k s  i n t e r l o c u t o r y  r e v i e w  o f  a  

t r i a l  c o u r t ' s  p r e t r i a l  e v i d e n t i a r y  r u l i n g .  J o n e s  v .  S , t a . t e ,  477  

So .  2d 566  ( F l a .  1 9 8 5 ) .  T h i s  h o l d i n g  h a s  b e e n r e - a f f i r m e d  a s  

r e c e n t l y  a s  M c I n t o s h  v .  S t a t e ,  496  So.  2d 1 2 0  ( F l a .  1 9 8 6 ) .  

H i s t o r i c a l l y ,  t h e s e  d e c i s i o n s  a r e  i n  c o m p l e t e  a c c o r d  w i t h  

t h e  common l a w ,  w h i c h  t r a d i t i o n a l l y  p r o v i d e d  t h a t  i n  a  c r i m i n a l  

c a s e  a  w r i t  o f  e r r o r  w o u l d  l i e  w i t h  t h e  d e f e n d a n t ,  b u t  n o t  w i t h  

t h e  s o v e r e i g n .  I t  i s  now g e n e r a l l y  h e l d  t h a t  u n l e s s  e x p r e s s l y  

p r o v i d e d  f o r  b y  s t a t u t e ,  " i n  c r i m i n a l  c a s e s  t h e  s t a t e  i s  n o t  

e n t i t l e d  t o  a p p e a l  a d v e r s e  j u d g m e n t s  a n d  o r d e r s . "  S t a t e  v .  

C r e i g h t o n ,  4 6 9  So .  2d 7 3 9 ,  7 4 0  ( F l a .  1 9 8 5 ) ;  s ee  a l s o ,  U n i t e d  

S t a t e s  v .  S a n g e s ,  1 4 4  U.S. 3 1 0  ( 1 8 9 2 ) .  I n  t h e  c o n t e x t  o f  i n t e r -  

l o c u t o r y  a p p e a l s  o f  p r e t r i a l  o r d e r s ,  t h e  e x c e p t i o n s  t o  t h e  g e n e r a l  

p r o s c r i p t i o n  a g a i n s t  s t a t e  a p p e a l s  a r e  c a r e f u l l y  c r a f t e d  and  

l i m i t e d .  



S e e n  i n  t h i s  l i g h t ,  V a s q u e z  v .  S t a t e ,  11 F.L.W. 5 4 8  ( F l a .  

O c t o b e r  3 0 ,  1 9 8 6 )  i s  c o m p l e t e l y  c o n s i s t e n t  w i t h  J o n e s  a n d  

M c I n t o s h .  I n  V a s q u e z ,  t h i s  C o u r t  f o u n d  t h a t  a  d e f e n d a n t  who 

h a d  b e e n  a d j u d g e d  i n c o m p e t e n t  t o  s t a n d  t r i a l  c o u l d  o b t a i n  

r e v i e w  by common l a w  c e r t i o r a r i  o f  a  t r i a l  c o u r t ' s  o r d e r  

d e n y i n g  d i s m i s s a l  o f  t h e  c r i m i n a l  c h a r g e  a f t e r  f i v e  y e a r s  h a d  

p a s s e d .  R.Cr.P.  3 . 2 1 3 ( b ) .  T h i s  C o u r t  b a s e d  i t s  h o l d i n g  i n  

p a r t  o n  a  r e c o g n i t i o n  t h a t  t h e  U n i t e d  S t a t e s  Supreme  C o u r t  

h a s  e s t a b l i s h e d  c e r t a i n  c o n s i t u t i o n a l  a n d  d u e  p r o c e s s  r i g h t s  o f  a n  

i n c o m p e t e n t  d e f e n d a n t .  J a c k s o n  v .  I n d i a n a ,  406 U.S. 715  ( 1 9 7 2 ) .  

T h u s ,  " r e v i e w  by common l a w  c e r t i o r a r i  i s  n e c e s s a r y  t o  i n s u r e  

t h e  t r i a l  c o u r t ' s  p r o p e r  a p p l i c a t i o n  o f  t h o s e  c o n s t i t u t i o n a l  

m a n d a t e s  t o  a n  i n c o m p e t e n t  a c c u s e d . "  V a s q u e z ,  11 F.L.W. a t  5 4 9 .  

O t h e r w i s e ,  a  d e f e n d a n t  who r e m a i n e d  i n  c u s t o d y  b e c a u s e  o f  p e n d i n g  

c r i m i n a l  c h a r g e s  w h i c h  m i g h t  n e v e r  b e  t r i e d  b e c a u s e  o f  h i s  c o n -  

t i n u i n g  i n c o m p e t e n c y  c o u l d  n e v e r  o b t a i n  r e v i e w .  S u c h  a n  i n e q u i t -  

a b l e  r e s u l t  t h i s  C o u r t  was  u n w i l l i n g  t o  c o u n t e n a n c e .  

Q u i t e  d i f e r e n t  i s  t h e  s i t u a t i o n  h e r e .  I n  t h e  i n s t a n t  c a s e ,  t h e  

S t a t e  t r i e d ,  v i a  i t s  m o t i o n  i n  l i m i n e ,  t o  o b t a i n  a  p r e t r i a l  

r u l i n g  f r o m  t h e  t r i a l  c o u r t  e x c l u d i n g  c e r t a i n  e v i d e n c e  f r o m  b e i n g  

u s e d  i n  c r o s s  e x a m i n a t i o n  o f  a  S t a t e  w i t n e s s .  The  t r i a l  c o u r t  

d e c l i n e d  t o  do s o .  T h i s  i s  n o t  a  c a s e  w h e r e  e v i d e n c e  e s s e n t i a l  

t o  t h e  S t a t e ' s  c a s e  h a s  b e e n  s u p p r e s s e d .  R a t h e r ,  i t  i s  o n e  

w h e r e  e v i d e n c e  w h i c h  c a s & s  d o u b t  o n  t h e  c r e d i b i l i t y  o f  a  k e y  

S t a t e  w i t n e s s  h a s  n o t  y e t  b e e n  e x c l u d e d .  The  j u r y  i s  n o t  t h e r e -  

by bound  t o  d i s b e l i e v e  t h e  w i t n e s s ,  s t i l l  l e s s  t o  a c q u i t  t h e  

d e f e n d a n t  r e g a r d l e s s  o f  a n y  a d d i t i o n a l  e v i d e n c e  t h e  S t a t e  may 



present. To the contrary, faced with such impeachment of 

a police officer, the jury will be performing precisely the 

function assigned to it in our scheme of criminal justice: 

assessing the credibility of the witnesses, determining whether 

the officer should be believed, as to his testimony regarding 

Respondent's involvement, or not. In short, even assuming that 

the trial court adheres to his preliminary ruling and again 

overrules the State's objection to the evidence when it is 

offered at trial, the result to the State's case is simply not 

so dire that it amounts to a "miscarriage of justice" such as 

is required to support the issuance of the writ of common law 

certiorari. 

This case thus demonstrates the very real consequences of 

following Petitioner's suggestion to recede from this Court's 

carefully considered prior decisions construing Article V, 

Section 4(b)(l) of the Florida Constitution. To do so would 

be to invite a plethora of interlocutory appeals allowable 

only to the prosecution (because a defendant must wait until 

after trial and conviction) and based on nothing more than a 

prosecutor's disagreement with a trial judge's evidentiary 

ruling. - Not present in any of these appeals would be the kind 

of fundamental liberty interest or constitutional deprivation 

which the Court recognized required extraordinary relief in 

Vasquez. We must also consider the ripple effect of such an 

expansion of the district courts' jurisdiction: 1) the state's 



p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  i s  a c c o m p a n i e d  by  t h e  e v e r -  

p r e s e n t  m o t i o n  f o r  s t a y  o f  p r o c e e d i n g s ;  2 )  t h e  s t a y  i s  n e a r l y  

a l w a y s  g r a n t e d ;  3)  t h e  e n d  r e s u l t  i s  t h a t  t h e  o v e r b u r d e n e d  

c r i m i n a l  j u s t i c e  s y s t e m  a n d  a p p e l l a t e  c o u r t s  become h o p e l e s s l y  

e n m e s h e d  i n  a n  e v e r - e x p a n d i n g  web o f  i n t e r l o c u t o r y  a p p e a l s  t a k e n  

by  t h e  S t a t e  v i a  t h e  medium o f  t h e  p e t i t i o n  f o r  common l a w  

c e r t i o r a r i .  

I n  m a k i n g  i t s  r e q u e s t  f o r  s u c h  a n  a l t e r n a t i v e ,  t h e  S t a t e  

m a n i f e s t s  a n  u n b e c o m i n g  l a c k  o f  f a i t h  i n  t h e  i n t e g r i t y  o f  t h e  

t r i a l  c o u r t s  o f  t h i s  S t a t e .  U n l i k e  t h e  p r o s e c u t i o n ,  a  t r i a l  j u d g e  

i s  n o t  a n  a d v o c a t e  i n  a  c a s e ,  a n d  i t  i s  t o  b e  e x p e c t e d  t h a t  h e  

w i l l  r u l e  f a i r l y  - i f  n o t  a l w a y s  c o r r e c t l y  - a f t e r  c o n s i d e r a t i o n  

o f  t h e  a r g u m e n t s  o f  e a c h  p a r t y .  To s u g g e s t ,  a s  P e t i t i o n e r  a p p -  

e a r s  t o  a t  p a g e  2 1  o f  i t s  i n i t i a l  b r i e f  o n  t h e  m e r i t s ,  t h a t  t h e  

u n a v a i l a b i l i t y  o f  i n t e r l o c u t o r y  r e v i e w  by  t h e  S t a t e  w i l l  some- 

how e n c o u r a g e  t h e  t r i a l  j u d g e s  t o  make  i n t e n t i o n a l l y  e r r o n e o u s  

l e g a l  r u l i n g s  b e c a u s e  t h e y  a r e  i n s u l a t e d  f r o m  r e v i e w  b o r d e r s  

o n  t h e  l a u g h a b l e .  

B a s e d  o n  t h i s  C o u r t ' s  r e c e n t ,  p r i o r ,  b i n d i n g  d e c i s i o n s  

on t h i s  p r e c i s e  l e g a l  q u e s t i o n ,  t h e n ,  t h e  d i s t r i c t  c o u r t  o f  

a p p e a l  p r o p e r l y  d e t e r m i n e d  t h a t  i t  h a d  n o  j u r i s d i c t i o n  t o  r e v -  

i e w  t h e  t r i a l  c o u r t ' s  p r e t r i a l  o r d e r  i n  t h e  p r e s e n t  c a s e ,  a n d  

t h e  d e c i s i o n  b e l o w  m u s t  b e  AFFIRMED. 



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  t h e  a u t h o r i t i e s  

c i t e d ,  R e s p o n d e n t  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  o r d e r  o f  

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  f i n d i n g  t h a t  i t  d i d  

n o t  h a v e  j u r i s d i c t i o n  o v e r  t h i s  c a u s e  b e  a f f i r m e d .  
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