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PRELIMINARY STATEMENT 

Appel l  an t  was t he  Defendant and Appel lee was t h e  Prosecu t ion  

i n  t h e  Cr im ina l  D i v i s i o n  o f  t h e  C i r c u i t  Cour t  o f  t he  N ine teen th  J u d i c i a l  

C i r c u i t  i n  and f o r  I nd ian  R i ve r  County, F l o r i d a .  I n  t h i s  b r i e f ,  t he  

p a r t i e s  w i l l  be r e f e r r e d  t o  as t hey  appear be fo re  t h i s  Honorable Cour t .  

The f o l l o w i n g  symbols w i l l  des ignate t he  app rop r i a te  p o r t i o n s  

o f  t he  record :  

" R"  Record on Appeal 



STATEMENT OF THE CASE 

The appe l l an t  was a r res ted  on February 27, 1985. An Ind ic tment  charg ing 

the  appe l l an t  w i t h  two counts o f  F i r s t  Degree Murder was f i l e d  on March 7, 

1985. (R 3100 - 3101) P r i o r  t o  t r i a l ,  appe l l an t  f i l e d  a  Motion t o  Suppress. 

(R 3341 - 3342) The appe l l an t  a l so  f i l e d  two Motions i n  Limine. (R 3173 - 3174; 

3485 - 3486) The appe l l an t  a l s o  f i l e d  a  Motion t o  Disc lose the  I d e n t i t y  o f  

t he  Con f i den t i a l  Informant.  (R 3230 - 3231) The two Motions i n  Limine and the  

Motion t o  Disc lose the  I d e n t i t y  o f  the  Con f i den t i a l  In formant  were denied by 

the  t r i a l  court,as we1 1  as the  Motion t o  Suppress. 

The t r i a l  commenced on June 9, 1986. During the  process of v o i r  d i r e ,  
m 

the appel l e e  moved t o  chal lenge f o r  cause prospec t ive  j u r o r s  Roach, Rogers 

w and Meadors. Over t he  o b j e c t i o n  o f  the appe l lan t ,  a1 1  t h ree  chal lenges f o r  

cause were granted. Also dur ing  v o i r  d i r e ,  w h i l e  i n  chambers and i n  the  absence 

of the appe l lan t ,  the t r i a l  judge, prosecutors and counsel f o r  the  appe l l an t  

exanlined the  f a t h e r  o f  prospect ive j u r o r  Keneven and r u l e d  on and granted the  

appel 1  ee l s  chal lenge f o r  cause o f  p rospec t ive  j u r o r  Keneven. ( R  1031) During 

the examinat ion o f  t he  o the r  p rospec t ive  j u r o r s ,  counsel f o r  the appe l l an t  

attempted t o  ask and examine the prospec t ive  j u r o r s  on s p e c i f i c  hypo the t i ca l s  

i n  o rder  t o  determine the  a t t i t u d e s  o f  the prospec t ive  j u r o r s  on the  impos i t i on  

o f  t he  death penal ty .  (R 810 -811) The appel lee ob jec ted  t o  these hypo the t i ca l  

quest ions, and the  t r i a l  judge susta ined the ob jec t i on .  

Twelve j u r o r s  were sworn i n  t o  hear the cause. (R 1740) Two a1 te rna te  

j u r o r s  were se lec ted  and sworn i n  t o  s i t  i n  t h i s  cause. (R 1832) . 
The t r i a l  judge gave h i s  p re l im ina ry  i n s t r u c t i o n s  t o  t he  j u r y .  (R 1832 - 1839) 

Counsel f o r  the appe l lee  and f o r  the appe l l an t  gave t h e i r  opening arguments. 

(R 1848 - 1868) 



The appellee presented a l l  of i t s  evidence t o  the jury and rested.  

( R  2447B) The appellant made a Motion fo r  a Judgment of Acquital which was 

denied by the t r i a l  court .  ( R  2450 - 2451) The appellant rested.  ( R  2451) 

Counsel fo r  the appellant and the appellee gave t h e i r  closing arguments. . 
( R  2459 - 2529) The t r i a l  judge instructed the jury on the law governing i t s  

deliberations.  ( R  2532 - 2555) The jury commenced i t s  deliberations a t  

4:30 P.M. on June 18, 1986. ( R  2556) The jury returned a verdict  wherein i t  

found the defendant t o  be gu i l ty  on two counts of First Degree Murder. ( R .  2570) 

The t r i a l  court instructed the jury on the preliminary penalty phase 

Standard Jury Instructions.  ( R  2623 - 2624) Counsel fo r  the appellee and the 

appellant gave t h e i r  opening arguments on the penalty phase of the t r i a l .  

( R  2626 - 2646) Both the appellant and the appellee presented testimony during 

the penalty phase of the t r i a l .  ( R  2650 - 2948) The appell ant submitted cer ta in  

Special Requested Jury Instructions.  ( R  3587 - 3594) The Special Requested 

Jury Instructions were denied by the t r i a l  judge. ( R  2575) Counsel fo r  the 

appellee and fo r  the appellant gave t h e i r  closing arguments on the penalty 

phase of the t r i a l .  ( R  2981 - 3038) The t r i a l  judge instructed the jury on 

the penalty phase Standard Jury Instructions.  ( R  3038 - 3043) The jury re t i red  

t o  consider the advisory sentence a t  4:10 P.M. on June 20, 1986. ( R  3043) A t  

4: 31 P.M. the jury asked two questions of the t r i a l  court ,  ( R  3044) and the  

court instructed the jury t o  re ly  on the ins t ruct ions  which were previously 

provided t o  them. ( R  3044 - 3045) A t  5:01 P.M. the jury indicated they had 

arrived a t  a verdict .  ( R  3046) A t  5:05 P.M. the jury was returned t o  the court- 

room and returned advisory verdicts recommending t o  the t r i a l  court by a vote of 

eleven t o  one tha t  i t  impose the death penalty upon the appellant ( R  3046 - 3047) 

A t  5:12 P.M. the court adjourned in order tha t  the t r i a l  judge could consider the  

evidence presented and the recommendation of the jury i n  preparation f o r  



i m p o s i t i o n  o f  sentence. (R 3050) A t  6:58 P.M. t h e  c o u r t  reconvened and t h e  

t r i a l  judge adjudged t he  appe l l an t  t o  be g u i l t y  o f  two counts of F i r s t  Degree 

Murder. (R 3051) The t r i a l  judge, hav ing found f o u r  aggrava t ing  circumstances . 
t o  e x i s t  as enumerated i n  Sec t i on  921.141 o f  t h e  F l o r i d a  S ta tu tes ,  and hav ing 

found o n l y  one m i t i g a t i n g  circumstance t o  e x i s t  as enumerated i n  Sec t ion  

921.1 o f  t h e  F l o r i d a  S ta tu tes ,  and hav ing found t h a t  t h e  aggrava t ing  circumstances 

outweighed t h e  m i t i g a t i n g  circumstances, irriposed t h e  death p e n a l t y  upon t h e  

a p p e l l a n t .  (R 3465 - 3470; 3052) 

The appe l l an t  t i m e l y  f i l e d  a No t i ce  o f  Appeal. (R 3495) 



STATEMENT OF THE CASE 

A t  approx imate ly  6:30 P.M. on February 23, 1985, t h e  a p p e l l a n t  met w i t h  

h i s  codefendant, S c o t t  S t e i t l e r ,  a t  h i s  house and drove over  t o  t he  home o f  

t he  v i c t i m s  i n t e n d i n g  t o  r o b  them. (R 3608) They agreed t h a t  they  should c u t  

t he  power on the  telephone l i n e s  and drove over  t o  t he  b r i dge  near t he  home 

and c u t  t h e  power l i n e s .  They drove up t o  t h e  v i c t i m s '  home and knocked on 

t he  f r o n t  door. The a p p e l l a n t  had a  p i s t o l  i n  h i s  possession a t  t h a t  t ime.  

Mrs. Boyd walked around f rom t h e  s i d e  o f  t he  house. The codefendant grabbed 

h i s  weapon f rom t h e  v e h i c l e  and t h e  a p p e l l a n t  grabbed Mrs. Boyd and took  h e r  

i n t o  t he  house where M r .  Boyd was loca ted .  (R 3609) A t  t h a t  p o i n t  i n  t ime 

they  t o l d  the v i c t i m s  t h a t  they  needed money and M r .  Boyd went i n t o  t h e  bedroom 

and go t  h i s  wal l e t .  The appe l l an t  t r aded  weapons w i t h  h i s  codefendant and took  

possession o f  t h e  AR r i f l e .  A f t e r  M r .  Boyd gave t he  a p p e l l a n t  money f rom h i s  

w a l l e t ,  t h e  a p p e l l a n t  and h i s  codefendant discussed what t hey  were go ing t o  do 

w i t h  t h e  v i c t i m s .  They decided t h a t  t h e y  would have t o  k i l l  them. The v i c t i m s  

s t a r t e d  t o  g e t  up as though t o  t ry  t o  run  and t h e  a p p e l l a n t  s t a r t e d  t o  f i r e ,  

s t r i k i n g  bo th  of t he  v i c t i m s .  The a p p e l l a n t  l e f t  t h e  home o f  t h e  v i c t i m s ,  

b u t  a f t e r  hear ing  t h e  h o l l e r i n g  and moaning f rom Mrs. Boyd, re -en te red  t h e  home 

f i n d i n g  Mrs. Boyd s t i l l  a l i v e  and sho t  her  i n  t he  head. (R 3610 - 3611) The 

a p p e l l a n t  and h i s  codefendant l e f t  t he  v i c t i m s '  home and threw t h e  weapons 

away a long the  roadway. 

A t  approx imate ly  6:20 A.M. on February 27, 1986, t he  a p p e l l a n t  was stopped 

w h i l e  d r i v i n g  h i s  motor v e h i c l e  a long t h e  roadway i n  Okeechobee County and 

p laced under a r r e s t  f o r  t he  murders of t h e  Boyds. (R 2092 - 2094) The a p p e l l a n t  

was read h i s  r i g h t s  pursuant  t o  c o n s t i t u t i o n a l  law a t  t h a t  t ime.  (R 2095) 



The a p p e l l a n t  was t r anspo r ted  t o  t h e  Okeechobee County S h e r i f f ' s  Department 

and again read h i s  Miranda warnings. (R 2097) The a p p e l l a n t  was quest ioned 

and i n t e r r o g a t e d  by Sgt. Charles E. F lynn,  J r .  o f  t h e  Okeechobee County 

S h e r i f f ' s  O f f i c e  which began a t  approx imate ly  10:30 A.M. on t h e  same date.  

(R 2120) The appel l a n t  was aga in  read  h i s  r i g h t s  under Miranda. The 

a p p e l l a n t  was quest ioned as t o  h i s  invo lvment  o r  any knowledge as t o  t h e  

deaths o f  M r .  and Mrs. Boyd and he denied t he  same. (R 2123) The a p p e l l a n t  

requested t o  speak t o  h i s  w i f e ,  and arrangements were made d u r i n g  t h a t  p e r i o d  

of t ime f o r  him t o  speak t o  h i s  w i f e .  (R 2128 - 2130) A t  approx imate ly  

2:*2 P.M., t he  a p p e l l a n t  gave a  statement t o  t h e  law enforcement a u t h o r i t i e s  

wherein he admi t ted  h i s  invo lvement  i n  t h e  murder o f  t h e  Boyds. (R 3603 - 3646) 

On May 11, 1986, t h e  appel 1  a n t  escaped f rom t h e  Okeechobee County J a i  1. 

(R 2306) Dur ing t he  e a r l y  morning o f  May 11, 1986, t h e  a p p e l l a n t  was l o c a t e d  

s l eep ing  i n  a  t r u c k  by Hugh McDonald, a  p o l i c e  o f f i c e r  w i t h  t he  No r th  Miami 

Beach P o l i c e  Department. (R 2326) The o f f i c e r  woke up t he  a p p e l l a n t  and t h e  

a p p e l l a n t  po in ted  a  gun i n  t h e  o f f i c e r ' s  face.  (R 2330) A f t e r  t h e  o f f i c e r  

f i r e d  h i s  weapon a t  t h e  appe l l an t ,  t h e  a p p e l l a n t  jumped i n  t h e  o f f i c e r ' s  

v e h i c l e  and f l e d  t h e  scene. (R 2331) A f t e r  a  c a r  chase through t h e  c i t y ,  t h e  

a p p e l l a n t  was subdued. (R 2340) The appel l a n t  was t r anspo r ted  back t o  t h e  

Okeechobee County Deten t ion  Center where he s tayed pending t r i a l  i n  t h i s  cause. 



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED BY EXAMINING PROSPECTIVE 
JUROR KENEVEN'S FATHER AND IN HEARING, RULING 
ON AND GRANTING THE APPELLEE'S CHALLENGE FOR 
CAUSE OF PROSPECTIVE JUROR KENEVEN IN THE 
ABSENCE OF THE DEFENDANT. 

Rule 3.180 (a )  ( 4 )  o f  t h e  F l o r i d a  Rules o f  Cr im ina l  Procedure requ i res  

t h a t  t h e  defendant be present  i n  a l l  p rosecu t ions  f o r  cr imes " a t  t h e  beg inn ing  

of t h e  t r i a l  d u r i n g  t h e  examinat ion, cha l l eng ing ,  impane l l i ng ,  and swearing o f  

t h e  j u r y " .  Subparagraph ( b )  o f  Rule 3.180 s t a t e s  t h a t  i f  t h e  defendant s h a l l  

" v o l u n t a r i l y  absent h i m s e l f  f rom t h e  presence o f  t h e  Cour t  w i t h o u t  leave  o f  

c o u r t  ... t h e  t r i a l  o f  t h e  cause o r  t h e  r e t u r n  o f  t h e  v e r d i c t  o f  t h e  j u r y  i n  t h e  

- case s h a l l  n o t  thereby  be postponed o r  delayed, b u t  t h e  t r i a l ,  t h e  submission 

of  s a i d  case t o  t h e  j u r y  f o r  v e r d i c t ,  and t h e  r e t u r n  of t h e  v e r d i c t  thereon 

s h a l l  proceed i n  a l l  respec ts  as though t h e  defendant were p resen t  i n  c o u r t  a t  

a l l  t imes" .  

Dur ing t h e  s e l e c t i o n  and examinat ion of t h e  p rospec t i ve  j u r o r s  a t  t h e  t r i a l  

o f  t h e  case sub j ud i ce ,  i t  became apparent,  a l though t h e  Record on Appeal does 

n o t  s p e c i f i c a l l y  s t a t e  so, t h a t  t he  t r i a l  c o u r t  became concerned as a r e s u l t  o f  

t h e  non-responsive answers which were g i ven  by p rospec t i ve  j u r o r  Keneven d u r i n g  

t h e  examinat ion o f  s a i d  p rospec t i ve  j u r o r .  (R 1031) As a r e s u l t  o f  t h e  non- 

responsive answers g i ven  by t h i s  p rospec t i ve  j u r o r ,  t h e  t r i a l  judge made i n q u i r y  

as t o  whether o r  n o t  any member o f  t h i s  p rospec t i ve  j u r o r ' s  f am i l y  came w i t h  he r  

t o  c o u r t  and she responded t h a t  her  f a t h e r  had been t he re  w i t h  her  and t h a t  he 

was present .  The t r i a l  c o u r t  then dec la red  a recess and asked t h e  lawyers t o  

meet i n  h i s  chambers. Therea f te r ,  w h i l e  i n  chambers and d u r i n g  t h e  recess, i n  



t h e  presence o f  counsel f o r  t h e  appe l l an t ,  t he  t r i a l  judge and counsel f o r  t h e  

appel lee,  and i n  t he  absence o f  t he  appe l l an t ,  t h e  t r i a l  c o u r t  undertook t o  

ques t ion  t he  f a t h e r  o f  s a i d  p rospec t i ve  j u r o r .  (R 1037 - 1043) The rea f t e r ,  

t h e  t r i a l  judge had the  s a i d  p rospec t i ve  j u r o r ' s  f a t h e r  sworn i n  and i n q u i r e d  

as t o  whether a l l  o f  t h e  quest ions which he had p r e v i o u s l y  g iven  i n  response t o  

t h e  t r i a l  c o u r t ' s  quest ions were t r u e  and c o r r e c t .  (R 1043) Counsel f o r  t h e  

appe l lee  i n q u i r e d  as t o  a l l  o f  t he  persons p resen t  if they  cou ld  agree t h a t  s a i d  

p rospec t i ve  j u r o r  Keneven be chal lenged f o r  cause by way o f  a  j o i n t  cha l lenge .  

Counsel f o r  t h e  a p p e l l a n t  i n d i c a t e d  t h a t  he d i d  n o t  oppose t h e  a p p e l l e e ' s  Mot ion 

f o r  Challenge f o r  Cause. (R 1044 - 1045) The t r i a l  judge then r e a l i z e d  t h a t  t he  

appel l a n t  was n o t  p resen t  du r i ng  t he  examinat ion o f  t he  f a t h e r  o f  s a i d  p rospec t i ve  

j u r o r  and i n d i c a t e d  t h a t  he would have excused t h e  s a i d  p rospec t i ve  j u r o r  f o r  

cause on h i s  own Mot ion i f  n e i t h e r  p a r t y  had made such a  chal lenge.  Based upon 

t h a t  f a c t ,  t h e  t r i a l  judge i n d i c a t e d  t h a t  he d i d  n o t  t h i n k  t h a t  i t  was necessary 

f o r  t he  a p p e l l a n t  t o  be present .  (R 1045) The t r i a l  judge granted t he  S t a t e ' s  

Mot ion cha l l eng ing  p rospec t i ve  j u r o r  Keneven f o r  cause and t h e  s a i d  p rospec t i ve  

j u r o r  was excused f rom se rv i ng  on t he  j u r y .  (R 1045 - 1046) There was no 

i n d i c a t i o n  i n  t he  Record why t he  a p p e l l a n t  was n o t  p resen t  d u r i n g  t h e  examinat ion 

o f  t h e  f a t h e r  o f  t he  p rospec t i ve  j u r o r  and a t  t h e  t ime o f  t h e  g r a n t i n g  o f  t h e  

appel l e e ' s  Mot ion t o  cha l lenge  s a i d  p rospec t i ve  j u r o r  f o r  cause. 

I n  F ranc is  v. S ta te ,  413 So.2d 1175 ( F l a .  1982), t h i s  Cour t  h e l d  t h a t  t h e  

defendant had a  c o n s t i t u t i o n a l  r i g h t  t o  be p resen t  a t  stages o f  h i s  t r i a l  where 

fundamental f a i r ness  m igh t  be thwar ted  by h i s  absence and reversed t h e  c o n v i c t i o n  

- o f  t h e  defendant f o r  F i r s t  Degree Murder, vacated t he  sentence o f  death and remanded 

t he  cause f o r  a  new t r i a l .  I n  F ranc is  (supra) ,  t h i s  Cour t  recognized t h a t  j u r y  

s e l e c t i o n  was one o f  t he  e s s e n t i a l  stages o f  a  c r i m i n a l  t r i a l  where a  de fendant ' s  

presence i s  mandated. I n  F ranc is  (supra) ,  t h i s  Cour t  h e l d  t h a t  t h e  de fendant ' s  



absence du r i ng  t he  exe rc i se  o f  a pererr~ptory cha l lenge  was a c r u c i a l  s t a t e  

o f  t h e  proceeding and a l s o  determined t h a t  the  de fendant ' s  absence was n o t  

vo lun ta r y .  The defendant, Franc is ,  had been executed by t h e  c o u r t  momentar i ly  

t o  go t o  t h e  restroom. A f t e r  he had re tu rned  t o  t h e  courtroom, h i s  counsel, 

t he  prosecutor ,  t he  judge and t he  c o u r t  r e p o r t e r  r e t i r e d  t o  t h e  j u r y  room t o  

exe rc i se  Franc is  ' and the  S ta te  ' s peremptory chal lenges . Franc is  ' counsel had 

t o l d  him he cou ld  n o t  go w i t h  them i n t o  t h e  j u r y  room. H is  counsel had n o t  

ob ta ined  h i s  express consent t o  cha l lenge  pe remp to r i l y  t h e  j u r y  i n  h i s  absence. 

The Record d i d  n o t  a f f i r m a t i v e l y  demonstrate t h a t  F ranc is  knowingly  waived h i s  

r i g h t  t o  be p resen t  o r  t h a t  he acquiesced i n  h i s  counse l ' s  a c t i o n s  a f t e r  counsel 

and judge re tu rned  t o  t he  courtroom upon s e l e c t i n g  a j u r y .  The c o u r t  he ld  t h a t  

h i s  s i l ence ,  when h i s  counsel and t he  o the rs  r e t i r e d  t o  t h e  j u r y  room o r  when 

they re tu rned  a f t e r  t h e  s e l e c t i o n  process, d i d  n o t  c o n s t i t u t e  a wa iver  o f  h i s  

r i g h t s .  Th is  c o u r t  h e l d  t h a t  t he  S ta te  had f a i l e d  t o  show t h a t  F ranc is  made a 

knowing and i n t e l l i g e n t  waiver  o f  h i s  r i g h t  t o  be present ,  c i t i n g  Schneckloth v. 

Bustamont, 4.12 U.S. 218, 93 S.Ct. 2041, 36 L.Ed. 2d 854 (1973) and Johnson v. 

Zerbst ,  304 U.S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938). Th is  c o u r t  then 

cons idered t h a t  hav ing found e r r o r  i n  proceeding w i t h  t h e  j u r y  s e l e c t i o n  process 

i n  h i s  absence, whether t he  e r r o r  was harmless. Th i s  c o u r t  s t a ted :  

"We a re  n o t  s a t i s f i e d  beyond a reasonable 
doubt t h a t  t h i s  e r r o r  i n  t h e  p a r t i c u l a r  
f a c t u a l  con tex t  o f  t h i s  case i s  harmless."  
F ranc is  (supra)  a t  Pg. 1178. 

"The exe rc i se  o f  peremptory chal lenges 
has been h e l d  t o  be e s s e n t i a l  t o  t h e  
fa i rness  o f  a t r i a l  by j u r y  and has 
been descr ibed as one o f  t h e  most impor t -  
a n t  r i g h t s  secured t o  a defendant ... I t  i s  
an a r b i t r a r y  and c a p r i c i o u s  r i g h t  which 
must be exerc ised  f r e e l y  t o  accompl ish 
i t s  purpose. It permi ts  r e j e c t i o n  f o r  



r e a l  o r  imagined p a r t i a l i t y  and i s  
o f t e n  exe rc i sed  on t h e  b a s i s  o f  sudden 
impress ions and unaccountable p r e j u d i c e s  
based o n l y  on t h e  bare  l ooks  and ges tu res  
o f  another  o r  upon a  j u r o r ' s  h a b i t s  and 
assoc ia t i ons .  I t  i s  sometimes exe rc i sed  
on grounds no rma l l y  though t  i r r e l e v a n t  t o  
l e g a l  proceedings o r  o f f i c i a l  a c t i o n ,  such 
as t h e  race,  r e l i g i o n ,  n a t i o n a l i t y ,  
occupa t ion  o r  a f f i l i a t i o n s  o f  people 
summoned f o r  j u r y  du ty " .  

C i t i n g  Swain v. Alabania, 380 U.S. 202, 85 S.Ct. 824; 13 L.Ed. 2d 759 (1965),  

t h i s  c o u r t  h e l d  t h a t  "we a r e  unable t o  assess t h e  e x t e n t  o f  p re j ud i ce ,  i f  any, 

F ranc i s  sus ta ined  by n o t  be ing  p resen t  t o  c o n s u l t  w i t h  h i s  counsel d u r i n g  t h e  

t ime h i s  peremptory cha l lenges  were exerc ised .  Accord ing ly ,  we conclude t h a t  

h i s  i n v o l u n t a r y  absence w i t h o u t  wa ive r  by consent o r  subsequent r a t i f i c a t i o n  was 

r e v e r s i b l e  e r r o r  and F ranc i s  i s  e n t i t l e d  t o  a  new t r i a l " .  

I n  t h e  case sub j u d i c e ,  i t  i s  c l e a r  f rom t h e  Record t h a t  t h e  a p p e l l a n t  was 

n o t  p resen t  du r i ng  t h e  q u e s t i o n i n g  o f  t h e  p rospec t i ve  j u r o r ' s  f a t h e r .  The a p p e l l a n t  

would submi t  t h a t  t h e  ques t i on i ng  o f  p rospec t i ve  j u r o r  Kenev in 's  f a t h e r  was t h e  

f u n c t i o n a l  e q u i v a l e n t  o f  t h e  q u e s t i o n i n g  o f  s a i d  p rospec t i ve  j u r o r  h e r s e l f .  The 

t r i a l  c o u r t  i t s e l f  appa ren t l y  understood t h i s  when i t  f e l t  compel led t o  p l ace  t h e  

s a i d  p rospec t i ve  j u r o r ' s  f a t h e r  under oa th  and i n q u i r e  as t o  whether o r  n o t  a l l  

o f  t h e  ques t ions  which he had answered d u r i n g  p r i o r  examinat ion were t r u e  and 

c o r r e c t .  The a p p e l l a n t  would submit  t h a t  t h i s  c o u r t  shou ld  v iew t h e  ques t i on i ng  

o f  s a i d  p rospec t i ve  j u r o r ' s  f a t h e r  as though i t  were t h e  e q u i v a l e n t  o f  t h e  

examinat ion o f  t h e  s a i d  p rospec t i ve  j u r o r  h e r s e l f .  I n  a d d i t i o n ,  t h e  Record c l e a r l y  

s t a t e s  t h a t  t h e  a p p e l l a n t  d i d  n o t  waive h i s  r i g h t  t o  be p resen t  d u r i n g  t h e  s e l e c t i o n  

o f  t h e  j u r y  and d i d  n o t  r a t i f y  h i s  t r i a l  counse l ' s  a c t i o n  a f t e r  t h e  a t t o r n e y s  and 

t h e  t r i a l  judge r e t u r n e d  t o  t h e  courtroom. H i s  s i l e n c e  on t h i s  i s s u e  does n o t  



c o n s t i t u t e  a  waiver  o f  t h e  a p p e l l a n t ' s  r i g h t  t o  be p resen t  d u r i n g  t h e  

s e l e c t i o n  o f  t h e  j u r y .  Because t h e  e x t e n t  o f  t h e  r e s u l t i n g  p r e j u d i c e  

cannot be assessed, t h e  e r r o r  was r e v e r s i b l e  and t h e  a p p e l l a n t  i s  

e n t i t l e d  t o  a  new t r i a l .  

I n  Walker v. State,  438 So.2d 969 (F la .  2d DCA 1983), i t  was h e l d  t h a t  

t h e  exe rc i se  o f  peremptory chal lenges o f  p rospec t i ve  j u r o r s  by c r i m i n a l  

defendants was n o t  n e c e s s a r i l y  a  mere mechanical f u n c t i o n  and t h e  t r i a l  c o u r t  

e r r e d  i n  n o t  p e r m i t t i n g  t h e  defendant 's  presence d u r i n g  t h e  exe rc i se  o f  t h e  

peremptory chal lenges,  no tw i t hs tand ing  t h a t  p r i o r  v o i r  d i r e  ques t i on ing  o f  

t h e  p rospec t i ve  j u r o r s  was conducted i n  open c o u r t  i n  t h e  de fendant ' s  presence. 

I n  t h i s  case, t h e  t r i a l  judge, a s s i s t a n t  s t a t e  a t t o rney ,  and counsel r e t i r e d  t o  

another  room, o u t  o f  t h e  j u r y ' s  presence, f o r  t h e  exe rc i se  of peremptory 

- cha l lenges.  The de fendant ' s  counsel conveyed t h e  de fendant ' s  reques t  t h a t  t h e  

defendant be p resen t  a t  t h a t  t ime.  The judge, however, a f t e r  a s c e r t a i n i n g  f rom 

de fendant ' s  counsel t h a t  t h e  defendant had been consu l ted  concern ing t h e  s u b j e c t  

o f  pererr~ptory chal lenges,  denied t h e  request .  The S ta te  argued t h a t  t h e  

defendant was n o t  e n t i t l e d  t o  be p resen t  a t  t he  "mechanical f u n c t i o n "  o f  

e x e r c i s i n g  chal lenges and t h a t  t h i s  f u n c t i o n  i s  n o t  a  " c r i t i c a l  s tage o f  t h e  

proceedings".  I n  t h a t  case, t h e  S ta te  a l s o  argued t h a t  F ranc i s  (supra)  was 

d i s t i u g u i s h a b l e  because i n  F ranc is  (supra)  t h e  defendant was n o t  p resen t  d u r i n g  

t h e  j u r y  s e l e c t i o n  procedures conducted i n  t h e  presence o f  t h e  j u r y .  The a p p e l l a t e  

cou r t ,  however, s p e c i f i c a l l y  s t a t e d  t h a t  t h e  exe rc i se  of chal lenges by defendant 

i s  n o t  n e c e s s a r i l y  a  mere "mechanical f u n c t i o n " .  The a p p e l l a t e  c o u r t  went on t o  

say t h a t  "It may i n v o l v e  t he  f o r m u l a t i o n  o f  on-the-spot s t r a t a g y  dec i s i ons  which 

may be in f luenced  by t he  ac t i ons  o f  t h e  s t a t e  a t  t he  t ime..  .on t h e  o t h e r  hand, 



t he  exe rc i se  of peremptory chal lenges i s  ' e s s e n t i a l  t o  t he  f a i r n e s s  o f  a  t r i a l  

by j u r y ' ,  and we cannot approve t he  erroneous exc lus ion  o f  defendant un less we 

a r e  s a t i s f i e d  beyond a  reasonable doubt t h a t  t he  e r r o r  was harmless".  The c o u r t  

t h e r e f o r e  r u l e d  t h a t  t he  i n v o l u n t a r y  absence o f  t he  defendant w i t h o u t  wa iver  by 

consent o r  subsequent r a t i f i c a t i o n  was r e v e r s i b l e  e r r o r  and t h a t  t h e  defendant 

was e n t i t l e d  t o  a  new t r i a l .  

The a p p e l l a n t  would submit  t h a t  i f  t h e  exe rc i se  o f  peremptory cha l lenges  i s  

n o t  a  "mere mechanical f u n c t i o n "  then t h e  making o f  a  cha l lenge  f o r  cause and 

t h e  r u l i n g  thereon i s  a l s o n o t a  "mere mechanical f u n c t i o n " ,  thereby n e c e s s i t a t i n g  

t h e  presence o f  t h e  defendant.  The a p p e l l a n t  may have d isagreed w i t h  h i s  counsel 

and ob jec ted  t o  t he  S t a t e ' s  cha l lenge  t o  p rospec t i ve  j u r o r  Kenevin f o r  cause. 

The a p p e l l a n t  would submit  t h a t  t h i s  c o u r t  i s  incapab le  o f  assessing t he  e x t e n t  

of t he  p re jud i ce ,  had t h a t  scener io  occurred.  Furthermore, as d i s t i n g u i s h a b l e  

from Walker (supra) ,  t he  a p p e l l a n t  i n  t he  case sub j u d i c e  was n o t  even p resen t  

d u r i n g  t h e  ques t i on ing  and examinat ion o f  t h e  f a t h e r  o f  s a i d  p rospec t i ve  j u r o r .  

The a p p e l l a n t  would f u r t h e r  submit  t h a t  i t  i s  imposs ib le  f o r  t h i s  c o u r t  t o  assess 

what may have occur red  and t he  r e s u l t i n g  p r e j u d i c e  had t h e  a p p e l l a n t  requested h i s  

t r i a l  counsel t o  ask f u r t h e r  quest ions i n  examining t he  f a t h e r  o f  t he  p rospec t i ve  

j u r o r  and i n  making a  reques t  t h a t  t he  t r i a l  c o u r t  con t inue  t he  ques t i on ing  o f  

t he  p rospec t i ve  j u r o r  h e r s e l f .  There i s  no way t h a t  t h i s  c o u r t  can determine what 

may have been revea led  had t h e r e  been f u r t h e r  and subsequent examinat ion o f  t he  

p rospec t i ve  j u r o r .  I t  may have become apparent  t h a t  she was n o t ,  i n  f a c t ,  an 

app rop r i a te  s u b j e c t  f o r  a  cha l lenge  f o r  cause. 

Al though t h i s  c o u r t  l e f t  open t h e  ques t i on  i n  F ranc is  (supra)  as t o  whether 

t he  defendant 's v o l u n t a r y  absence d u r i n g  a  c r i t i c a l  s tage o f  a  t r i a l  f o r  a  c a p i t a l  

offence c o n s t i t u t e s  e r r o r ,  t h a t  i s  n o t  t h e  i s sue  be fo re  t h i s  t r i b u n a l .  The 

a p p e l l a n t ' s  absence was c l e a r l y  n o t  v o l u n t a r y  because he was n o t  i n v i t e d  i n t o  
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chambers along w i t h  counsel by t he  t r i a l  judge. 

It i s  too  w e l l  es tab l i shed and s e t t l e d  t h a t  t he  cha l leng ing  of j u r o r s  

i s  one o f  the  essen t i a l  stages o f  a  c r i m i n a l  t r i a l  where defendant 's  presence 

i s  requ i red .  Herzog v. State,  439 So. 2d 1372 (F la .  1983). I n  Salcedo v.  State,  

11 FLW 2390 (1986) t he  appe l l a te  c o u r t  reversed the  defendant's c o n v i c t i o n  

- based upon the  t r i a l  c o u r t ' s  den ia l  o f  h i s  Motion f o r  a  New T r i a l  wherein he 

averred t h a t  he was n o t  present  a t  the  beginning o f  the  t r i a l  du r i ng  the  

cha l leng ing  o f  the  j u r y  i n  v i o l a t i o n  o f  Rule 3.180 ( a )  (4 )  o f  t he  F l o r i d a  Rules 

of Cr im ina l  Procedure. And, i n  Godwin v. State, 12 FLW 314 (1/30/87) t h e  appel 1  ate 

c o u r t  he ld  t h a t  the  ac t i ons  of the  t r i a l  c o u r t  i n  r e q u i r i n g  the  defense a t to rney  

t o  s e l e c t  a  j u r y  i n  t h e  absence of t he  defendant c o n s t i t u t e d  r e v e r s i b l e  e r r o r .  

Although w i t h  t h a t  case the  issue arose as t o  whether o r  n o t  the  defendant 's  

absence dur ing  j u r y  s e l e c t i o n  was vo lun ta ry  o r  not ,  t he  appe l l a te  c o u r t  found 

the  s e l e c t i o n  o f  the  j u r y  i n  h i s  absence t o  be e r r o r .  The case sub j u d i c e  i s  

e x a c t l y  the  same i n  t h a t  the  t r i a l  c o u r t  n o t  on l y  heard, r u l e d  on and granted 

a  chal lenge f o r  cause o f  a  p rospec t ive  j u r o r  i n  t he  defendant 's  absence b u t  a l s o  

a l lowed the  examinat ion o f  s a i d  p rospec t ive  j u r o r ' s  f a t h e r  i n  t he  absence o f  t he  

defendant. 

Wherefore, the  appe l l an t  would r e s p e c t f u l l y  submit t h a t  t h i s  Honorable Court  

should, f o r  the reasons s e t  f o r t h  hereinabove, reverse the  conv i c t i on ,  vacate the  

sentence of death and remand f o r  a  new t r i a l .  The f a c t  t h a t  t he  a p p e l l a n t ' s  

t r i a l  counsel j o i ned  i n  and d i d  n o t  otherwise o b j e c t  t o  t he  chal lenge f o r  cause 

made by the  prosecut ion as t o  t h a t  p rospec t ive  j u r o r  was n o t  d i s p o s i t i v e .  A t  no 

p o i n t  i n  t ime d i d  t he  appe l l an t  knowingly, i n t e l l i g e n t l y  and v o l u n t a r i l y  waive h i s  

r i g h t  t o  be present  by e i t h e r  r a t i f y i n g  the  a c t  o f  h i s  a t t o r n e y  o r  by acquiescence 



t o  t h e  wa iver  w i t h  a c t u a l  o r  c o n s t r u c t i v e  knowledge o f  t h e  wa iver .  S ta te  v. 

Melendez, 244 So. 2d 137 (F la .  1971). 



POINT I1 

THE TRIAL COURT E R R E D  IN DENYING THE APPELLANT'S 
MOTION TO DISCLOSE THE IDENTITY OF THE CCINFIDENTAL 
INFORMANT OR IN THE ALTERNATIVE d N  FAILING.TO HOLD 
AN IN CAMERA HEARING. 

Prior t o  t r i a l ,  the appellant f i l e d  a Motion t o  Disclose the Ident i ty  

of the Confidential Informant. ( R  3230 - 3231) In the said Motion, the 

appellant  alleged t ha t  his  counsel had learned through discovery t ha t  a 

so-called confidential  informant had provided law enforcement with cer ta in  

information which led to  the a r r e s t  of the co-defendant and thereaf te r ,  to  the 

appellant. The sa id  Motion alleged t ha t  the prosecution selected not to  

disc lose  the iden t i ty  of the so-called confidential infor~iiant. During the 

argument on the said Motion, counsel f o r  the appellant  requested by way of an 

oral Motion tha t  the cour t ,  i n  the a l t e rna t i ve ,  hold an in camera hearing a t  

which time the t r i a l  judge could question the so-called confidential informant, 

determine what information t ha t  said person had concerning the case,  and 

thereaf te r ,  determine whether t o  grant the appel l a n t ' s  Motion requiring the 

prosecution t o  disclose the iden t i ty  of the confidential informant. The t r i a l  

court  denied the Motion. ( R  3260) 

Rule 3.220 ( a )  (1) ( i )  of the Florida Rules of Criminal Procedure requires 

the prosecutor, within 15 days a f t e r  writ ten demand by the defendant, to  disclose 

to  the defense counsel the "names and addresses of a l l  persons known to  the 

prosecutor t o  have information which may be relevant t o  the offense charged, 

and t o  any defense w i t h  respect thereto".  Subparagraph ( c )  of Rule 3.220 of the  

Florida Rules of Criminal Procedure s t a t e s :  "Disclosure of a confidential 

informant shal l  not be required unless the confidential informant i s  t o  be 

produced a t  a hearing o r  t r i a l ,  o r  a f a i l u r e  to  disc lose  his  iden t i ty  will 



i n f r i n g e  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  accused." The p rosecu t ion  argued 

t h a t  i t  d i d  n o t  i n t e n d  t o  c a l l  t he  so -ca l l ed  c o n f i d e n t i a l  i n f o rman t  as a  

wi tness i n  t h e  t r i a l ,  t h a t  t he  s o - c a l l e d  c o n f i d e n t i a l  i n f o rman t  was n o t  p resen t  

d u r i n g  t he  murder and t h a t  he o r  she never  p e r s o n a l l y  spoke t o  e i t h e r  of t h e  

accused. The p rosecu t ion  argued t h a t  t he  o n l y  invo lvement  o f  t he  s o - c a l l e d  

c o n f i d e n t i a l  i n f o rman t  was t o  d i r e c t  law enforcement t o  an i n d i v i d u a l  whose 

name was made known t o  t h e  defense lawyers.  (R 176 - 177) 

I n i t i a l l y ,  t he  a p p e l l a n t  would submit  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  denying 

t h e  Mot ion and i n  f u r t h e r  n o t  ho ld i ng  an i n  camera hear ing,  because t he  

p rosecu t ion  i n i t i a l l y  bears t he  burden o f  showing t h a t  t h e  anonynious w i tness  

i s ,  i n  f a c t ,  a  " c o n f i d e n t i a l  i n f o rman t "  who should be g i ven  c o n f i d e n t i a l  

in formant  p r o t e c t i o n  and whose i d e n t i t y  t h e r e f o r  should n o t  be d isc losed .  

Al though t h e  Record does n o t  r evea l  t he  bas i s  f o r  t he  p rosecu t ions  r e f u s a l  t o  

d i s c l o s e  t h e  i d e n t i t y  o f  t h e  anonyliious wi tness,  counsel f o r  t he  a p p e l l a n t  h e r e i n  

would submit  t h a t  t h e  s a i d  anonymous w i tness  was a  person who had d i s c l o s e d  

whatever i n f o r m a t i o n  he o r  she knew t o  law enforcement o n l y  upon a  promise by 

law enforcelllent t h a t  h i s o r  her  i d e n t i t y  would n o t  be d i sc l osed .  I n  Featherstone v .  

State,  440 So. 2d 457 (F la .  App. 4  D i s t .  1983), t he  a p p e l l a t e  c o u r t  h e l d  t h a t  

because t he  S t a t e  d i d  n o t  e s t a b l i s h  t h a t  t h e  anonymous w i tness  should be g i ven  

c o n f i d e n t i a l  i n f o rman t  p r o t e c t i o n ,  b u t  r e fused  t o  d i s c l o s e  h i s  i d e n t i t y  o n l y  

because of a1 leged requests  by wi tnesses t o  reniain anonymous, t h a t  t h e  t r i a l  c o u r t  

abused i t s  d i s c r e t i o n  i n  f a i l i n g  t o  h o l d  an i n  camera hear ing  t o  determine whether 

o r  n o t  t h e  S t a t e ' s  r i g h t  t o  p r o t e c t  w i tnesses '  i d e n t i  t i e s  outweighed t he  de fendant ' s  

r i g h t  t o  know t h e i r  names. A1 though t h e  appel l a t e  c o u r t  i n  Featherstone (supra)  

acknowledged t h a t  t he  genera l  r u l e  i s  t h a t  t h e  S t a t e  has t h e  p r i v i l e g e  o f  non- 

d i s c l o s u r e  o f  t h e  i d e n t i t y  o f  t he  c o n f i d e n t i a l  i n f o rman t  and t h e  burden i s  on t h e  



defendant t o  show why d i sc losu re  shou I d  be compelled, c i t i n g  Treverow v. State, 

194 So. 2d 250 (F la .  1967) and State v. Anderson, 239 So. 2d 424 (F la .  3d DCA 

1978), the  appe l l a te  c o u r t  reversed and remanded t h e  cause t o  the  t r i a l  c o u r t  

w i t h  d i r e c t i o n s  t o  conduct an i n  camera hear ing o f  the  anonymous witnesses t o  

determine whether o r  n o t  they are  e n t i t l e d  t o  c o n f i d e n t i a l  i n f o r ~ n a n t  s ta tus  and 

t o  en ter  such f u r t h e r  Orders as may be cons i s ten t  therewi th .  The appe l l a te  

c o u r t  determined t h a t  the  S ta te ' s  bas is  f o r  r e f u s a l  t o  d i sc lose  the  i d e n t i t i e s  

of the anonymous witnesses was "whol ly  i n s u f f i c i e n t  t o  deny a p p e l l a n t ' s  request 

f o r  the names o f  witnesses whose test imony might  exculpate him.. ." "The t r i a l  

c o u r t  abused i t s  d i s c r e t i o n  i n  f a i l i n g  t o  g rant  a p p e l l a n t ' s  request f o r  an 

i n  camera hear ing based upon the  S t a t e ' s  bare asse r t i on  t h a t  these witnesses 

c o n s t i t u t e d  con f i den t i a l  in formants"  a t  Pg. 459. The c o u r t  went on t o  say t h a t  

"Jus t  as F l o r i d a  Rule o f  Cr iminal  Procedure 3.220 ( c )  (2 )  p ro tec ts  con f i den t i a l  

informants, Rule 3.220 ( i  ) prov ides a  method by which the  c o u r t  may s a t i s f y  

i t s e l f  t h a t  a  wi tness i s  e n t i t l e d  t o  the p r o t e c t i o n  accorded a  ' c o n f i d e n t i a l  

in fo rmant ' " .  Subparagraph ( i )  of Rule 3.220 o f  the  F l o r i d a  Rules o f  Cr iminal  

Procedure s ta tes  t h a t  "upon request  o f  any person, the c o u r t  may permi t  any 

showing of cause f o r  den ia l  o r  r e g u l a t i o n  o f  d isc losures ,  o r  any p o r t i o n  o f  such 

showing t o  be made i n  camera. A record s h a l l  be made o f  such proceedings. I f  

the  cou r t  enters an order  g ran t i ng  the r e l i e f  f o l l o w i n g  a  showing i n  camera, the  

e n t i r e  record  o f  such showing s h a l l  be sealed and preserved i n  t he  records o f  t he  

cour t ,  t o  be made a v a i l  ab le t o  the  appe l l a te  c o u r t  i n  the event o f  an appeal". 

I n  the case sub jud ice ,  however, the t r i a l  c o u r t  f a i l e d  t o  f o l l o w  the  d i c t a t e s  o f  

subparagraph ( i )  o f  Rule 3.220 o f  the  F l o r i d a  Rules o f  Cr iminal  Procedure, 

thereby mandating reversa l  and remand. 



The a p p e l l a n t  i s  n o t  unaware o f  t he  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  

Cour t  o f  Appeal s  i n  S ta te  v. Acosta, 439 So. 2d 1024 ( F l  a. 3d DCA 1983), wherein 

t h e  c o u r t  h e l d  t h a t  a  defendant who seeks d i s c l o s u r e  o f  an i n f o r m a n t ' s  

i d e n t i t y  bears t he  burden t o  e s t a b l i s h  t h a t  i t  i s  necessary. The c o u r t  concluded 

t h a t  the bare a s s e r t i o n  t h a t  d i s c l o s u r e  o f  an i n f o r ~ i i a n t ' s  i d e n t i t y  i s  needed t o  

i n s u r e  a n  adequate defense i s  i n s u f f i c i e n t  t o  overcome the  p r i v i l e g e  of 

non-d isc losure .  I n  o rde r  t o  war ran t  d i s c l o s u r e  o f  an i n f o r m a n t ' s  i d e n t i t y ,  

t he  defendant must demonstrate t h a t  t h e  tes t imony  o f  t h e  i n fo rman t  i s  e s s e n t i a l  

t o  e s t a b l i s h  a  defense. The mere p o s s i b i l i t y  t h a t  d i s c  losure o f  an i n f o r m a n t ' s  

i d e n t i t y  m igh t  a i d  i n  t he  defense i s  i n s u f f i c i e n t  t o  suppor t  an o rde r  t o  revea l  

t he  i d e n t i t y .  I f  the  test imony o f  the  i n fo rman t  would n o t  be r e l e v a n t  and 

m a t e r i a l  t o  t he  es tab l i shment  o f  a  defense, t h e  d i s c l o s u r e  o f  t h e  i n fo rman t ' s  

i d e n t i t y  i s  n o t  r equ i red .  The d i s c l o s u r e  i s  h e l p f u l  t o  t h e  defense o n l y  i f  t h e  

test imony o f  t he  i n fo rman t  would excu lpa te  t he  defendant.  They went on t o  ho ld ,  

however, t h a t  t he  app rop r i a te  procedure f o r  de te rmin ing  whether t he  c o n f i d e n t i a l  

i n f o rman t  i s  an e s s e n t i a l  w i tness  f o r  t he  defense i s  an i n  camera hear ing,  c i t i n g  

Un i t ed  S t a t e  v. F isher ,  521 F. 2d 783 ( 5 t h  C i r .  1976) and Coby v.  S ta te ,  397 So.2d 

974 (F la .  3d DCA). I n  Acosta (supra) ,  t he  S ta te  appealed an Order d i sm iss ing  an 

In fo rmat ion  f o r  t he  S t a t e ' s  f a i l u r e  t o  d i s c l o s e  t he  name o f  t he  c o n f i d e n t i a l  

in formant  when ordered t o  do so by t he  t r i a l  c o u r t .  The defendant had f i l e d  a  

p r e t r i a l  Mot ion t o  Compel D i sc l osu re  of t h e  I d e n t i t y  o f  t he  C o n f i d e n t i a l  In fo rmant .  

The t r i a l  c o u r t  h e l d  t h a t  t he  i n f o r m a n t ' s  i d e n t i t y  had t o  be d isc losed .  From t h e  

S t a t e ' s  r e f u s a l  t o  comply w i t h  t he  Order r e q u i r i n g  d i s c l o s u r e  o f  t he  name o f  t h e  

c o n f i d e n t i a l  in formant  and t he  subsequent Order o f  t he  c o u r t  d i sm iss ing  t h e  

Informat ion, t he  S ta te  appealed. The a p p e l l a t e  c o u r t  hea ld  t h a t  "Before s u f f e r i n g  

t he  u l t i m a t e  sanc t i on  o f  d ismissa l  f o r  r e f u s i n g  t o  d i s c l o s e  an i n f o r m a n t ' s  



i d e n t i t y ,  t he  S ta te  i s  e n t i t l e d  t o  an i n  camera hear ing t o  consider  t he  

necess i ty  f o r  the i n fo rman t ' s  test imony and the  S t a t e ' s  i n t e r e s t  i n  

non-d isc losure" .  The appe l l an t  would submit t h a t  t he  mat te r  sub j u d i c e  

no l e s s  requ i res  and e n t i t l e s  the  appe l l an t  t o  an i n  camera hear ing  before 

the  t r i a l  c o u r t  cou ld  r u l e  on the  Motion. I n  Antone v. State,  382 So. 2d 1205 

(F la .  1980), t h i s  c o u r t  re fused t o  reverse the  c o n v i c t i o n  based upon the  a l l eged  

e r r o r  a l l eged  by the t r i a l  c o u r t ' s  den ia l  o f  a  Motion t o  Compel D isc losure  

o f  a  Con f i den t i a l  In formant .  This  c o u r t  h e l d  t h a t  every case does n o t  mandate 

d i sc losu re  o f  every c o n f i d e n t i a l  i n f o r ~ i i a n t .  Th is  c o u r t  went on t o  ho ld  t h a t  

because the  record  r e f l e c t s  t h a t  t h i s  c o n f i d e n t i a l  informant was n o t  present  

a t  any m a t e r i a l  p o i n t  i n  the i n c i d e n t  and d i d  n o t  t e s t i f y ,  the defendant, 

Antone, had n o t  susta ined h i s  burden o f  showiug p re jud i ce  by the  non-d isc losure.  

This  c o u r t  d i d  hold,  however, c i t i n g  Roviaro v. Un i ted  States, 353 U.S. 53, 77 S . C t .  

623, 1 L. Ed. 2d 639 (1957) t h a t  a  " c a r e f u l  ba lancing o f  i n t e r e s t s  i s  necessary" 

a t  Page 1214. It i s  n o t  c l e a r  from t h a t  op in ion ,  however, whether o r  n o t  an 

i n  camera hear ing was ever  he ld  wherein the  c a r e f u l  ba lancing of t he  competing 

i n t e r e s t  was determined. I n  the case o f  sub jud ice ,  however, had the  t r i a l  

c o u r t  s imply granted t h a t  p a r t  o f  t he  motion reques t ing  an i n  camera hearing, 

i t  cou~ ld  have prov ided the appe l l an t  an oppo r tun i t y  t o  l a y  h i s  record  wherein 

the  balancing o f  those i n t e r e s t s  cou ld  have been es tab l i shed.  Appe l lan t  would 

submit t h a t  the  t r i a l  c o u r t  e r r e d  i n  s i r r~p ly  r e l y i n g  upon the S t a t e ' s  bare asse r t i on  

t h a t  the anonymous wi tness was, i n  f a c t ,  a  " c o n f i d e n t i a l  in fo rmant " .  The appe l l an t  

would submit t h a t  i f  t h i s  Honorable Court  determines t h a t  t he  t r i a l  c o u r t  d i d  n o t  

e r r  i n  ho ld ing  an i n  camera hearing, i t  e f f e c t i v e l y  w i  11 be s t r i p p i n g  away 

Rule 3.220 o f  the  F l o r i d a  Rules o f  Cr iminal  Procedure and the requirement t h a t  

the  prosecut ion prov ide  the names and addresses o f  a l l  persons known t o  t he  



prosecu t ion  t o  have i n f o r ~ i i a t i o n  which may be r e l e v a n t  t o  t h e  o f f ense  charged 

and t o  any o f f ense  t h e r e t o .  What i s  t h e r e  t o  p reven t  t h e  p rosecu t ion  f rom 

avo id i ng  i t s  o b l i g a t i o n  under Rule 3.220 o f  t he  F l o r i d a  Rules o f  Cr im ina l  

Procedure by s imp ly  a s s e r t i n g  t h a t  each, and every wi tness,  i n c l u d i n g  t h e  

v i c t i m  -in a  p a r t i c u l a r  c i rcumstance, i s  a  " c o n f i d e n t i a l  i n fo rmant " .  The 

a p p e l l a n t  would submit  t h a t  t h e  anonymous w i tness  i n  t h i s  case was no more a  

" c o n f i d e n t i a l  i n f o rman t "  than was any o t h e r  w i tness  l i s t e d  by t h e  S ta te  i n  i t s  

Answer t o  Demand f o r  Discovery.  To h o l d  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  

r e f u s i n g  t o  h o l d  an i n  camera hear ing,  i s  an i n v i t a t i o n  t o  p r o s e c u t o r i a l  

misconduct and very  dangerous. The obvious r a m i f i c a t i o n  i s  t h a t  t he  p rosecu t i on  

w i l l  i n e v i t a b l y  r e l y  upon t h i s  c o u r t ' s  d e c i s i o n  on t h i s  i s sue  and t he rea f t e r ,  

i n t e n t i o n a l l y  o r  o therwise,  s imp ly  f a i l  t o  d i s c l o s e  t h e  ex is tence  o f  any such 

persons i t  des i res  n o t  t o  d i sc l ose .  The a p p e l l a n t  would submit  t h a t  t h i s  would 

open t he  p rove rb i  a1 pandora ' s  box. 

L a s t l y ,  i n  S ta te  v. Hassberger, 350 So.2d 1 (Fla.1977), t h i s  c o u r t  h e l d  t h a t  

even where the  i n fo rmer  never t e s t i f i e s  a t  t r i a l  o r  hear ing,  b u t  s imp ly  p rov ides  

t he  p o l i c e  w i t h  i n f o r m a t i o n  which i s  h e l p f u l  i n  an i n v e s t i g a t i o n  o f  t h e  cr ime, 

t h e r e  a re  due process l i m i t a t i o n s  on t he  e x t e n t  o f  t h e  i n f o r m e r ' s  p r i v i l e g e .  

The personal s a f e t y  excep t ion  t o  t he  de fendant ' s  r i g h t  o f  access t o  t h e  S t a t e ' s  

wi tnesses on cross-examinat ion i s  an exceeding ly  narrow one. I n  ana lyz ing  t h e  

need f o r  a  ba lanc ing  o f  t he  c o n f l i c t i n g  i n t e r e s t s  invo lved ,  t h i s  c o u r t  h e l d  t h a t  

the  t r i a l  c o u r t  e r r e d  i n  n o t  r e q u i r i n g  t h e  c o n f i d e n t i a l  i n f o rman t  t o  appear be fo re  

him, i n  camera, and t e s t i f y  t o  t h e  s p e c i f i c  t h r e a t s  which were made a g a i n s t  h i s  

safety ,  thereby r e q u i r i n g  non-di  s c l  osure o f  h i s  name. 

Wherefore, t he  a p p e l l a n t  would submit  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  

t o  ho ld  an i n  camera hear ing  i n  v i o l a t i o n  of t h e  a p p e l l a n t ' s  S i x t h  Amendment 

r i g h t s  o f  co~:pul so ry  process, thereby r e q u i r i n g  t h a t  t h i s  c o u r t  reverse  t h e  

c o n v i c t i o n  and remand the ma t te r  t o  t h e  t r i a l  c o u r t  f o r  a  new t r i a l  . 
- 14- 



POINT 111 

THE TKIAL COURT LRRED I N  GRANTING THE STATE'S MOTION 
AND CHALLENGE FOR CAUSE OF PROSPECTIVE JURORS KOACH, 
ROGERS AND MEADORS. 

The s t a n d a r d  f o r  j u r o r  e x c l u s i o n  has been s e t  f o r t h  by t h e  U n i t e d  S t a t e s  

Supreme C o u r t  i n  Wa inwr igh t  v. W i t t ,  105 S. C t .  1415 (1985) where in  t h e  c o u r t  

adopted a  t e s t  f r o m  Adams v. Texas, 448 U.S. 38, 45 (1980) t o - w i t :  

"The l i n e  o f  cases e s t a b l i s h e s  t h e  genera l  
p r o p o s i t i o n  t h a t  a  j u r o r  may n o t  be 
c h a l l e n g e d  f o r  cause based upon h i s  v iews 
abou t  c a p i t a l  punishment u n l e s s  those  v iews 
p r e v e n t  o r  s u b s t a n t i a l l y  i m p a i r  t h e  pe r fo rm-  
and o f  h i s  d u t i e s  as a  j u r o r  i n  accordance 
w i t h  h i s  i n s t r u c t i o n s  and h i s  oa th .  The 
S t a t e  may i n s i s t ,  however, t h a t  j u r o r s  w i l l  
c o n s i d e r  and d e c i d e  t h e  f a c t s  i m p a r t i a l l y  
and c o n s c i e n t i o u s l y  a p p l y  t h e  l a w  as charged 
by  t h e  Cour t .  T h i s  s t a n d a r d  r e l a x e d  t h e  
p r e v i o u s l y  e n f o r c e d  s t a n d a r d  pu rsuan t  t o  
which a  venireman was e x c l u d a b l e  o n l y  a f t e r  
t h e  p r o s e c u t i o n  had e s t a b l i s h e d  t h a t  he o r  
she was i r r e v o c a b l y  commit ted,  b e f o r e  t h e  
t r i a l  had begun, t o  v o t e  a g a i n s t  t h e  p e n a l t y  
of  dea th  r e g a r d l e s s  o f  t h e  f a c t s  and c i r cum-  
s tances  t h a t  m i g h t  emerge i n  t h e  course  of  
t h e  proceedings.  " W i  t he rspoon  v. I 1  1 i n o i  s  , 
391 U. S. 51U 88  S .  C t .  1770, 20 L.  Ed. 2d 
776 (1968).  

I n  t h e  r e c e n t  case o f  Lockhard v. McCree, U.S. 106 S .  C t .  1758, 

90 L. t d .  2d 137 (1986),  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  t h e  u n i t e d  

S t a t e s  C o n s t i t u t i o n  does n o t  p r o h i b i t  removal f o r  cause, p r i o r  t o  t h e  g u i l t  

phase of a  b i f u r c a t e d  c a p i t a l  t r i a l  , o f  p r o s p e c t i v e  j ~ ~ r o r s  whose c o n s c i e n t i o u s  

o b j e c t i o n  t o  t h e  dea th  p e n a l t y  i s  so s t r o n g  t h a t  i t  would  p r e v e n t  o r  s u b s t a n t i a l l y  

i m p a i r  t h e  performance o f  t h e i r  d u t y  as j u r o r s  a t  t h e  s e n t e n c i n g  phase. The 

c o u r t  h e l d  t h a t  "dea th  q u a l i f i c a t i o n "  o f  a  j u r y  does n o t  v i o l a t e  t h e  S i x t h  

Amendment requ i rement  tb~t t h e  j u r y  be a  f a i r  c r o s s - s e c t i o n  o f  t h e  community n o r  
-15- 



does "death q u a l i f i c a t i o n "  o f  t he  j u r y  v i o l a t e  t he  r i g h t  t o  an i m p a r t i a l  

j u r y .  The c o u r t  h e l d  t h a t  "There i s  a  l e g i t i m a t e  S ta te  i n t e r e s t  i n  ob ta in ing  

a  s i n g l e  j u r y  t h a t  can p rope r l y  and i m p a r t i a l l y  apply  the  law t o  t he  f a c t s  o f  

the  case a t  both phases o f  a  b i f u r c a t e d  c a p i t a l  t r i a l ,  and t h a t  'death 

q u a l i f i c a t i o n '  serves a  l e g i t i m a t e  S ta te  i n t e r e s t . "  

A d d i t i o n a l l y ,  i t  i s  c l e a r  t h a t  where a  p rospec t ive  j u r o r  i s  excluded 

and chal lenged f o r  cause improper ly  and i n  v i o l a t i o n  o f  t he  appropr ia te  

standard as s e t  f o r t h  hereinabove, no tw i ths tand ing  the  f a c t  t h a t  such venireman 

would have been excused peremptor i ly ,  t h a t  t he  death sentences must be vacated 

and the  mat te r  remanded f o r  resentencing o f  t he  cause i n c l u d i n g  an adv isory  

v e r d i c t  t o  be rendered by a  j u r y  app rop r i a te l y  chosen i n  compliance w i t h  t he  

appropr ia te  standard. Chandler v. State,  442 So.2d 171 (F la .  1983) I n  t he  case 

sub jud ice ,  each of t h ree  prospec t ive  j u r o r s  was excluded improper ly  i n  v i o l a t i o n  

o f  the  standards as s e t  f o r t h  hereinabove, thereby mandating t h a t  t he  sentence 

of death be vacated and t h a t  the  mat te r  be remanded t o  t he  t r i a l  c o u r t  f o r  a  

new pena l ty  phase hear ing.  

A. Prospect ive Ju ro r  Roach - The f o l l o w i n g  co l loquy  took p lace  

du r i ng  the  s e l e c t i o n  o f  the j u r y :  

MR. MORGAN: There may be s i t u a t i o n s  where a f t e r  
app ly ing  t h a t  law t h a t  you may f e e l  
t h a t  t he  law d i c t a t e s  an adv isory  
recommendation o f  l i f e  w i t h o u t  
p o s s i b i l i t y  o f  paro le  f o r  25 years? 

MR. MURPHY: Yes, r i g h t .  

MR. MORGAN: Would you be ab le  t o  make t h a t  recommend- 
a t i o n  i f  you f e l t  t h a t  was the  case? 

MR. MURPHY: Yes. 



FIR. MORGAIV: I n  o t h e r  words, do you understand, 
i n  a murder case death, o f  course, 
i s  n o t  t h e  automat ic  t ype  o f  
sentenc ing? 

MR. MURPHY: 1 agree. 

MR. MOKGAN: Would you have any problem do ing  
t h a t ,  t h a t ' s  another  ques t ion?  

MK. MURPHY: None. 

MK. MURGAN: Thank you, M r .  Murphy. 

Mrs. Roach, t h e  same ques t i on  t o  you. 

MRS. RUACH: I d o n ' t  b e l i e v e  i n  c a p i t a l  punishment. 

MR. MQKGAN: Under any circumstances? 

MRS. ROACH: R igh t .  

MR. MQKGAN: A l l  r i g h t .  Now, o f  course, s i nce  
t h e r e  wi 1 l be two d i f f e r e n t  p a r t s  t o  
t h i s  t r i a l ,  t h e  f i r s t  p a r t  o f  t h i s  
t r i a l  wou ldn ' t  even deal  a t  a1 I w i t h  
t h e  ques t i on  o f  c a p i t a l  pun1 shment; 
i t  w i l l  be s o l e l y  g u i l t  and innocense, 
do you t h i n k  y o u r  f e e l i n g s  about 
c a p i t a l  punishment , knowing i t  ' s a 
p o s s i b l e  consequence o f  y o u r  v e r d i c t  
should i t  be g u i l t y ,  do you t h i n k  i t  
would a f f e c t  t he  f i r s t  p a r t  o f  t h e  
t r i a l  a l i t t l e  b i t ?  

MRS. ROACH: No. 

MR. MOKGAN: So you t h i n k  t h a t  you would be ab le  t o  
s i t  as a f a i r  and i m p a r t i a l  j u r o r  on t h e  
g u i l t  and innocense phase? 

MRS. ROACH: Yes, I would be. 

MR. MURGAN: Now as t o  t h e  p e n a l t y  phase, a re  t h e r e  no 
circumstances whereby you cou ld  recommend 
the  sentence o f  death? 

MRS. RUACH: I d o n ' t  t h i n k  so. 



MR. MORGAN: Are you r  f e e l i n g s  and c o n v i c t i o n s  
sucn t h a t  t n a t  would n o t  be t h e  
case a t  a1 I ?  

MKS. KOACH: I d o n ' t  t h i n k  I cou ld .  

MR. MORGAN: Okay. I h a t ' s  f i n e .  I app rec ia te  
t h a t .  NOW, I want you t o  t n i n k  
about i t  j u s t  f o r  a  moment though. 
As f a r  as t n e  f i r s t  phase, I am 
sure you have had a  chance t o  t h i n k  
aDout i t  l a s t  n i g h t ,  a re  you r e a l l y  
ab le  t o  separate those two t n i n g s  
ou t ,  g u i l t  o r  innocense on t he  one 
hand and pena l t y  on t h e  other'! 

MR5. RuACH: Yes. 

Al though i t  would f i r s t  appear f rom t h e  c o l  loquy above, t h a t  p rospec t i ve  

j u r o r  Roach was exc ludab le  as a  p rospec t i ve  j u r o r  i n  t h i s  case, t he  f o l l o w i n g  

c o l  l oquy occurred: 

MR. WATSON: You i n d i c a t e d  t h a t  you d o n ' t  b e l i e v e  
i n  t h e  death pena l t y  under any 
c i  rcurnstances? 

MRS. RUACH: R igh t .  

MR. WATSON: U r  e s s e n t i a l l y  t h a t ' s  what you a r e  
f e e l  i n g ?  

MRS. RuACH: R igh t .  

MR. WATSON: I s  t h a t  something t h a t  e tched i n  
concrete o r  i s  t h a t  something s u b j e c t  
t o  change depending upon you r  exper ience 
i n  t h i s  case? 

MKS. KOACH: I t ' s  p o s s i b l e  t h a t  I cou ld  change. 

MK. WATSUN: If t h e  Judge i n s t r u c t e d  you t n a t  t h e r e  
were c e r t a i n  laws t o  f o  1 low t h a t  gave a  
f a i r ness  t o  t ne  process and you were, 
a f t e r  hea r i ng  those i n s t r u c t i o n s  f rom t h e  
Judge, you were convinced o f  t h e  f a i r n e s s  



o f  t h e  process, would you then be ab le  
t o  consider t he  death pena l ty  as a 
poss ib le  punishment i n  t h i s  case? 

MRS. ROACH: I might  be ab le  t o  consider  i t  b u t  I 
doubt i t  . 

( R  lu08  - 10u9, emphasis supp l ied)  

Thereafter,  t he  f o l  lowing c o l l  oquy took p lace:  

MK. MORGAN: Mrs. Roach, l e t  me j u s t  make sure t h a t  
we ' re  c l e a r  on your  f e e l i n g s .  As I 
understood it, when we t a l k e d  e a r l i e r ,  you 
s a i d  t h a t  t he re  would be no circumstances 
i n  which you cou ld  r e t u r n  an a d v i s o r y ' s  
sentence recommendation o f  death? 

MKS. KOALH: 1 d o n ' t  t h i n k  so. I t  would have t o  be 
p r e t t y  extreme f o r  me, you know, t o  advise 
a death pena l ty .  

MR. MORGAN: You are  saying t h a t  you c a n ' t  conceive o f  
some circumstances where you would recommend 
the  death pena l t y  even though you f e e l  1 i k e  
i t s  wrong? 

MKS. KOACH: I t ' s  poss ib le  t h a t  I could, b u t  I h i g h l y  
doubt t h a t  1 could.  

MK. MLIRGHN: I seem t o  p i c k  up your  f e e l i n g s  o r  I 
seemed t o  p i c k  them up e a r l i e r  t h a t  you r  
conv i c t i ons  were so s t rong aga ins t  t he  
death pena l ty  t h a t  under no circumstances 
cou ld  you recommend i t .  I ' m  j u s t  t r y i n g  
t o  f i n d  o u t  i f  now the re  wou I d  be some 
circumstances where you would go aga ins t  
t h a t ,  your  conscience, as i t  were, and 
recommend death? 

MRS. ROACH: It would have t o  be a very extreme case. 

MR. MORGAN: Do you have any idea what k i n d  o f  a case 
t h a t  would be? 

MRS. FOSTER: Mass murder, mass c h i l d  murders o r  something 
l i k e  t h a t .  



MK. MURGAN: 

MRS. ROACH: 

MR. MOKGAN: 

MRS. RuACH: 

MK. MURGAN: 

MRS. ROACH: 

MR. MOKGAN: 

MRS. ROACH: 

MR. MOKGAN: 

MRS. ROACH: 

MR. MORGAN: 

Uo you see a  d i f f e r e n c e  between 
k i l l i n g  i n  t h a t  k i n d  o f  case as 
opposed t o  what I guess we cou ld  
c a l l  j u s t  an o r d i n a r y  t ype  o f  k i l l i n g  
as opposed t o  a  mass k i  I 1  i n g ?  

Yeah, 1 t h i n k  t h e r e  i s  a  d i f f e r e n c e .  

I n  both cases somebody i s  dead? 

R igh t .  

Uo you see any o t h e r  d i f f e r e n c e ?  

We1 1  , someone has k i  I1  ed severa l  
people; ~ t ' s  d i f f e r e n t  than j u s t  
hav ing k i  1  led  one. 

You mean severa l  1  i ke a t  one t ime? 

R igh t .  Repeatedly do ing i t , has 
done i t  f o r  a  l ong  t ime  and has 
g o t t e n  ve ry  v ~ o l e n t .  

Okay. A l l  r i g h t .  The Judge i n s t r u c t s  
you a t  the  end o f  t h i s  t r i a l  o r  a t  t h e  
end o f  t h e  second phase t h a t  t h e r e  a r e  
aggrava t ing  and m i  t i g a t i  ng circumstances 
and M r .  Watson has asked each o f  you 
i s  you would cons ider  t h a t  IYr. Harvey 
had a  c r ime - f r ee  p a s t  and what have you 
and I f o r g e t  a1 1  o f  t he  t h i n g s .  But  
t h e r e  a re  aggrava t ing  circumstances as 
w e l l .  I f  t h e  Judge were t o  t e l l  you t h a t  
you cou ld  cons ider  whether o r  n o t  t h i s  
murder was e s p e c i a l l y  c ruea l  o r  heinous 
o r  a t r oc i ous ,  would you be a b l e  t o  cons ider  
t h a t  aggrava t ing  c i rcumstance i n  weigh ing 
i t  a g a i n s t  t h e  m i  t i g a t i n g  circumstances? 

I cou ld  cons ider  i t .  

See, t he  r e a l  p r 0 ~ 1 e m  here, Mrs. Roach, 
no one has any problem I t h i n k  w i t h  y o u r  
personal  c o n v i c t i o n s ,  I c e r t a i n l y  do no t .  
But  t h e  o n l y  ques t i on  i s ,  Do you t h i n k  
you r  personal  c o n v i c t i o n s  a re  go ing t o  
o v e r r i d e  i n  y o u r  mind t h e  law as t he  Judge 
reads i t  t o  you? 



I n  o t h e r  words, t h e  law t e l l s  you 
t h a t  t h e r e  a r e  aggrava t ing  
circumstances and these a re  t he  
m i t i g a t i n g  c i  rcumstances , you a re  t o  
weigh them. And l e t ' s  say you weigh 
them and you t e l l  you rse l f ,  I t h i n k  
death i s  a  p o s s i b i l i t y ,  I mean death 
i s  what I recommend b u t  I ' m  n o t  go ing 
t o  do t h a t  because my c o n v i c t i o n s  t e l l  
me, my conscience t e l l s  me I cannot 
go death. 

MRS. ROACH: I t h i n k  my f i r s t  c o n v i c t i o n s  would 
d e t e r  me. 

(R 1010 - 1012, emphasis supp l i ed )  

Thereaf ter ,  the  appe l lee  chal lenged p rospec t i ve  j u r o r  Roach f o r  cause 

and over  t he  o b j e c t i o n  o f  counsel f o r  t h e  appe l l an t ,  t h e  c o u r t  g ran ted  t he  

Mot ion t o  cha l lenge  p rospec t i ve  j u r o r  Roach f o r  cause. ( R  1027) 

A l though the  a p p e l l a n t  would submit  t h a t  t he  i s sue  as t o  whether o r  n o t  

p rospec t i ve  j u r o r  Roach was exc ludab le  under t h e  standards s e t  f o r t h  he re in -  

above was a  c l ose  one, t h e  a p p e l l a n t  would submit  t h a t  p rospec t i ve  j u r o r  Roach 

proved t o  be one o f  those p rospec t i ve  j u r o r s  who answers t h e  ques t i on  on t h e i r  

f ee l i ngs  on the  death pena l t y  i n  a  f ash ion  app rop r i a te  t o  which s i d e  i s  ask ing  

t h e  ques t ion .  When asked by t h e  p rosecu to r ,  she gave t h e  answers t h a t  t h e  

p rosecu to r  was l o o k i n g  f o r .  When asked by counsel f o r  t h e  a p p e l l a n t ,  she 

gave t he  answers which counsel f o r  t he  a p p e l l a n t  was search ing f o r .  The mere 

- f a c t  t h a t  counsel f o r  t h e  p rosecu t ion  asked t h e  l a s t  ques t i on  should n o t  

be de te rm ina t i ve  o f  whether o r  n o t  she was exc ludab le  as a  j u r o r .  U n l i k e  t h e  

Witherspoon (supra)  standard, t h e  s tandard s e t  f o r t h  i n  W i  tt (supra) ,  t o  determine 

whether a  p rospec t i ve  j u r o r  may be exc luded f o r  cause because o f  h i s  o r  he r  views 

on c a p i t a l  punishment does n o t  r e q u i r e  t h a t  a  j u r o r ' s  b iases  be proved w i t h  



unmistakeable c l a r i t y .  The a p p e l l a n t  would d i s t i n g u i s h  t h i s  case f rom 

Lambrix v. S ta te .  - So.2d ,11 FLW 503 - (Fla .  1986). There in ,  t he  

p rospec t i ve  j u r o r ,  Mrs. H i l l ,  t o l d  t he  p rosecu to r  t h a t  she cou ld  n o t  cons ider  

t he  death p e n a l t y  under any circumstances and t o l d  t h e  defense counsel t h a t  

she cou ld  f o l l ow  the  i n s t r u c t i o n s  o f  t h e  Judge and cons ider  t h e  death pena l t y .  

Both a t to rneys ,  be ing  capable advocates, l e d  Mrs. H i l l  down the  pa th  of t h e i r  

choosing. Th i s  Cour t  h e l d  t h e r e f o r e :  "Thus, t he  most p e r t i n e n t  p o r t i o n  

of Mrs. H i l l ' s  V o i r  d i r e  test imony i s  her  response t o  ques t ions  asked by t he  

t r i a l  judge, t he  u l t i m a t e  symbol o f  n e u t r a l i t y .  The f a c t  t h a t  Mrs. H i l l  t o l d  

t he  t r i a l  judge t h a t  should cou ld  n o t  vo te  f o r  t h e  death p e n a l t y  under any 

circumstances i s  c o n t r o l l i n g " ,  a t  Page 504. I n  t h a t  case, t he  f o l l o w i n g  

co l l oquy  took  p lace:  

THt COURT: Mrs. H i l l ,  hav ing t o  do w i t h  t h e  death 
pena l ty , under any c i  rcumstances , coul  d  
you vo te  f o r  t he  death pena l t y?  

MRS. HILL: No. 

THE COURT: Ma'me, you may s tep  down f o r  cause. 

( E m p h a s i s  s u p p l i e d )  
Th i s  c o u r t  h e l d  t h a t  t he  above quoted tes t imony  i n d i c a t e d  t h a t  Mrs. H i l l ' s  

f e e l i n g s  concern ing c a p i t a l  punishment would s u b s t a n t i a l l y  i m p a i r  her  a b i  1  i ty t o  

a c t  as an i m p a r t i a l  j u r o r .  Therefore,  pay iqg g r e a t  de f fe rence  t o  a  t r i a l  j udge ' s  

f i nd ings  i n  t h i s  regard,  t h i s  c o u r t  h e l d  t h a t  t h e  t r i a l  judge d i d  n o t  e r r  i n  

e x c l l ~ d i n g  Mrs. Hi1 1  f o r  cause. I n  t he  case sub j ud i ce ,  however, i t  i s  c l e a r  f rom 

t h e  co l l oquy  c i t e d  above, t h a t  pe rspec t i ve  j u r o r  Roach could,  under t he  app rop r i a te  

c ircumstances, recommend the  i m p o s i t i o n  o f  t h e  death penal ty  . She s t a t e d  t h a t  

" i t  would have t o  be a  very  extreme case " thereby i n d i c a t i n g  t h a t  she cou ld  

impose t he  death p e n a l t y  i n  an app rop r i a te  c ircumstance. Al though she s t a t e d  t h a t  



"it would have t o  be a  p r e t t y  extreme case f o r  me, you know, t o  advise the  

death pena l t y  ", she never went as f a r  as perspec t ive  j u r o r  H i l l  d i d  i n  the  

Lambrix (supra)  case, wherein p rospec t ive  j u r o r  H i  I1  answered "no." i n  response 

t o  a  ques t ion  from the c o u r t  as t o  whether o r  n o t  she cou ld  impose a  d e a l t h  

pena l t y  under any circumstances. 

The appel lantwould submit t h a t  i n s o f a r  as the t r i a l  c o u r t  was r u l i n g  on 

the  appe l l ee ' s  Motion, wherein i t  sought t o  exclude prospec t ive  j u r o r  Roach f o r  

cause, t h a t  the ~ S ta te  had the  burden o f  p roo f  i n  e s t a b l i s h i n g  t h a t  the  s a i d  

p rospec t ive  j u r o r ' s  f e e l i n g  on the death pena l t y  was such as t o  " s u b s t a n t i a l l y  

impa i r  her  a b i l i t y  t o  exerc ise  her  f u n c t i o n  as a  j u r o r " .  Having f a i l e d  t o  meet 

t h a t  burden, the Motion by the  S ta te  t o  chal lenge prospec t ive  j u r o r  Roach f o r  

cause should have been denied and the  t r i a l  c o u r t  e r red  i n  n o t  doing so. Each 

and every p rospec t ive  venireman comes be fore  the  c o u r t  w i t h  a  presumption t h a t  

he o r  she can serve as a  i m p a r t i a l  j u r o r  and i s  otherwise f i t  f o r  t h a t  purpose. 

U n t i l  such t ime as the  appel lee met i t s  burden o f  p roo f  i n  e s t a b l i s h i n g  

otherwise,  t h e  presumption remains. As such, t he  appe l l an t  would submit t h a t  

the  t r i a l  c o u r t  e r red  i n  g r a n t i n g  the  S t a t e ' s  Mot ion wherein i t  chal lenged 

prospec t ive  j u r o r  Roach f o r  cause, and as such t h i s  Honorable Court  should vacate 

the  sentence of death and remand the  ma t te r  t o  t he  t r i a l  c o u r t  f o r  a  new pena l t y  

phase hear ing be fore  a  j u r y  i n  con formi ty  herewi th.  



B. Prospect ive Ju ro r  Rogers - Prospect ive j u r o r  Rogers was quest ioned 

p r e l i m i n a r i l y  by counsel f o r  the appe l l an t  and counsel f o r  t h e  appel lee.  

(R 759 - 760, 768 - 769) Thereaf ter ,  t h e  f o l l o w i n g  co l loquy  took p lace:  

MR. COLTON: Now, are t h e r e  any o f  you who a re  
opposed t o  c a p i t a l  punishment? 
Cap i ta l  punishment means where a  
person can rece i ve  the  death 
sentence. Are any o f  you j u s t l y  
opposed t o  c a p i t a l  punishment? 
I f  you r a i s e  your  hand? 

MRS. ROGERS: I am more o r  l ess .  

MR. COLTON: Anyone e l se?  Do you f e e l ,  Mrs. Rogers, 
you say you a r e  more o r  less ;  i s  t h a t  
what you sa id?  

MRS. ROGERS: Yes. 

MR. COLTON: Do you f e e l  t h a t  t he re  cou ld  be any s e t  
o f  circumstances under which you cou ld  
vo te  f o r  the  death pena l ty?  

MRS. ROGERS: I doubt i t .  

MR. COLTUN: Okay. Do you f e e l  t h a t  no ma t te r  what 
evidence the  Sta te  produced i n  t h i s  case, 
and no mat te r  what the  judge advised you 
regard ing the  law, t h a t  you cannot vo te  
f o r  the  death pena l t y  under any circum- 
stances? 

MRS. ROGERS: I d o n ' t  t h i n k  I could,  r e a l l y .  

A t  t h i s  p o i n t  i n  the  ques t ion ing  o f  p rospec t ive  j u r o r  Rogers, t he  appe l l an t  

would submit t h a t  she was an appropr ia te  candidate f o r  a  chal lenge f o r  cause by 

counsel f o r  the  appel lee.  Thereaf te r ,  however, the  f o l l o w i n g  co l loquy  took 

p lace:  



MK. WATSUN: H i ,  Mrs. Rogers; how are  you? 
L e t  me g e t  o u t  of the  c o u r t  r e p o r t e r ' s  
way so he can see. Mrs. Rogers, you 
had i n d i c a t e d  t h a t  your  personal 
f e e l i n g s  a r e  t h a t  you oppose the  death 
pena l ty .  Would i t  be f a i r  t o  say t h a t  
you would be w i l l i n g  t o  l i s t e n  t o  the  
p o s i t i o n s  and the  arguments o f  you r  
o the r  j u r o r s  t h a t  you might  serve on 
the  j u r y  du r i ng  the  d e l i b e r a t i o n s  o f  
the case? 

MRS. ROGERS: Well, I guess I would have t o .  

MR. WATSON: Would you cons ider  what they have t o  say? 

MRS. ROGERS: I imagine so. 

MR. WATSON: And might  t h a t  change your  op in ion? 

MRS. ROGERS: Poss ib ly .  

(R 846 - 847, emphasis supp l ied)  

Thereaf te r ,  t he  f o l l o w i n g  co l l oquy  took p lace:  

MR. COLTON: NOW, does anybody f e e l  t h a t  they cannot 
do t h a t ?  1 '11  s t a t e  i t  a l i t t l e  
d i f f e r e n t l y .  Do you f e e l  t h a t  you could 
do t h a t ?  

MRS. ROGERS: I guess so. 

MR. COLTON: Mrs. Rogers, you s a i d  you had a p a r t i c u l a r  
problem i n  t he  beginning and I am n o t  sure 
i f  you changed your  mind, you answered a 
l i t t l e  d i f f e r e n t l y  when M r .  Watson was 
t a l k i n g  t o  you. You t o l d  me i n  t he  begin- 
n ing  t h a t  you have oppos i t i on  t o  t he  death 
penal t y ?  

MRS. ROGERS: Yes, I do. 

MR. COLTUN: Do you f e e l  t h a t  you cou ld  not ,  i f  the  
defendant was found g u i l t y  i n  t h i s  case 
of f i r s t  degree murder, do you f e e l  t h a t  
you could o r  could n o t  vo te  f o r  t he  
death penal t y ?  



MRS. ROGERS: I d o n ' t  t h i n k  I cou ld  vote f o r  t he  
death penal t y .  

MR. COLTON: Do you f e e l  you cou ld  n o t  vote f o r  
the  death pena l ty  under any circum- 
stances? 

MRS. ROGERS: I doubt i t  very, very much. 

MR. COLTON: Do you f e e l  t h a t  your  oppos i t i on  t o  
the  death penal t y  o r  your  a t t i t u d e  
toward the  death penal t y  would e i t h e r  
prevent  o r  s u b s t a n t i a l l y  impa i r  you 
f rom making an i m p a r t i a l  dec i s i on  as 
t o  g u i l t ?  

MRS. KOGERS: No. 

MR. COLTON: On the  f i r s t  phase? 

MRS. ROGERS: No. 

MR. COLTON: That p a r t  you would be a l l  r i g h t  w i t h - -  
Mrs. Rogers? 

MRS. RUGERS: Yes. 

MR. COLTON: But you d o n ' t  f e e l  you cou ld  vo te  f o r  
t he  death penal t y  under any c i  rcumstances? 

MRS. ROGERS: No. I wou ldn ' t  want t h a t  on my 
conscience. 

(R 905 - 906) ( E m p h a s i s  s u p p l i e d )  

Thereaf te r ,  t he  appel lee made i t s  Motion cha l leng ing  Mrs. Rogers f o r  cause 

and, over the  o b j e c t i o n  o f  counsel f o r  the  appe l l an t ,  t he  Court  granted the  Motion 

and excused prospec t ive  j u r o r  Rogers. (R 933A) 

The appe l l an t  would submit t h a t  t he  dec i s i on  by the  t r i a l  c o u r t  g r a n t i n g  

the  S t a t e ' s  chal lenge f o r  cause as t o  Mrs. Rogers has g rea te r  suppor t  i n  t he  

Record than as t o  i t s  dec i s i on  g ran t i ng  the  S t a t e ' s  chal lenge t o  cause as t o  

p rospec t ive  j u r o r  Roach. The appe l l an t  would subniit, however, t h a t  again the  Sta te  



has f a i l e d  t o  meet i t s  burden i n  e s t a b l i s h i n g  t h a t  the prospect ive j u r o r s  

fee l i ngs  on the death pena l ty  would " s u b s t a n t i a l l y  impa i r "  her  a b i l i t y  t o  

exerc ise  her f u n c t i o n  as a  j u r o r .  The appe l lan t  would submit t h a t  under the 

case law as i t  p resen t l y  stands, j u s t  as though a  defendant i s  n o t  e n t i t l e d  

t o  a  j u o r  who i s  abso lu te l y  opposed t o  the  death penalty,  t he  prosecut ion i s  

n o t  e n t i t l e d  t o  a  j u r o r  who i s  abso lu te ly  committed t o  the  impos i t i on  of the  

death penal ty .  The t o t a l i t y  o f  Mrs. Rogers' answers would show on ly  t h a t  she 

would be a  tough n u t  t o  crack f o r  the State, b u t  t h a t  she was n o t  otherwise 

an improper p o t e n t i a l  j u r o r .  

Wherefore, the appe l lan t  would submit t h a t  the t r i a l  c o u r t  e r red  i n  

g ran t i ng  the  S t a t e ' s  Motion cha l leng ing  prospect ive j u r o r  Rogers f o r  cause. 

C. Prospect ive Juror  Meadors - The Court, counsel f o r  the appe l lan t ,  and 

counsel f o r  the  appel lee examined prospect ive j u r o r  Meadors. (R 1746 - 1770) 

During the  examination o f  prospect ive j u r o r  Meadors, i t  became apparent t h a t  he 

knew two of the  persons t h a t  were l i s t e d  by the Sta te  on i t ' s  Answer t o  Demand 

f o r  Discovery as p o t e n t i a l  witnesses t o  t e s t i f y  on beha l f  o f  the Sta te  of F l o r i d a  

a t  the t r i a l .  (R 1749) Thereaf ter ,  the  f o l l o w i n g  co l loquy  took place: 

THE COURT: Can you evaluate the test imony o f  these 
two witnesses as you would the test imony 
of any o ther  wi tness? 

MR. MEADORS: Not knowing the  content  o f  the test imony 
I c a n ' t  say t h a t  I would be unbiased. 

THE COURT: Are you saying you might  be biased? 

MR. MEADORS: Yes. 

THE COURT: I s  t h a t  because you have known these 
witnesses a  head o f  t ime? 

MR. MEADORS: Yes. 



THE COURT: Do you have some idea a t  t h i s  t ime 
whether you would b e l i e v e  o f  d i s b e l i e v e  
them more than another wi tness because 
you have known them ahead of t ime? 

MR. MEADORS: Again, no t  knowing t h e  conten t  o f  the  
poss ib le  test imony, I have known these 
people i n  a business r e l a t i o n s h i p  f o r  
about two years.  

THE COURT: Okay. 

MR. MEADORS: And i f  I may add, I ' v e  had contac t  w i t h  
o the r  members of t he  f a m i l y  w i t h i n  the  
pas t  month. 

THE COURT: Can you evaluate t he  test imony of these 
two witnesses as you would the  test imony 
o f  every o the r  wi tness? 

MR. MEADORS: Yes. - 
THE COURT: Do you t h i n k  t he  f a c t  t h a t  you 've known 

them ahead o f  t ime would keep you from being 
ab le  t o  do t h a t ?  

MR. MEADORS: I b e l i e v e  I could. 

THE COURT: That you can be f a i r  and i m p a r t i a l ,  
f o l l o w  the  law, evaluate every witness 
by the  same r u l e s ?  

MR. MEADORS: k 

(R 1750 -1751) ( E m p h a s i s  s u p p l  i e d )  

The f o l l o w i n g  co l l oquy  took p lace i n  Chambers: 

THE COURT: Okay. Now, t h i s  i s  k i n d  o f ,  i f  you w i l l ,  
t he  same quest ion being asked tw ice .  One 
i s  can you lay as ide anyth ing t h a t  you 
r e c a l l  from the  news accounts? And the  
second i s  can you f o l l o w  a l l  o f  t he  law? 

MR. MEATORS: M. 



MR. COLTON: You s a i d  t h a t  you knew the  Stokes? 

MR. MEADORS: Yes. 

MR. COLTON: I f  M r .  Stokes were t o  t e s t i f y  -- and 
I ' m  n o t  sure t h a t  he w i l l  i n  t h i s  
p a r t i c u l a r  case -- b u t  i f  he was t o  
t e s t i f y ,  do you t h i n k  t h a t  based upon 
you r  r e l a t i o n s h i p  w i t h  him t h a t  you 
m igh t  tend t o  g i v e  h i s  test imony less 
we igh t  than someone e l ses?  J u s t  
because o f  you r  r e l a t i o n s h i p  w i t h  him 
and because o f  what you migh t  know o r  
t h i n k  about him? 

MR. MtADORS: Poss ib ly .  Not hear ing  -- w e l l ,  n o t  
knowing t he  con ten t  o f  t h e  test imony 
t h a t  he migh t  make, you know, i t ' s  hard 
t o  judge. 

MK. COLTON: But  i n  you r  mind would you say t h a t  i f  he 
were t o  t ake  t h e  s tand  he would n o t  be 
viewed by you, he would n o t  s t a r t  o f f  a t  
l e a s t  be ing viewed by you i n  t h e  same 
l i g h t  as t h e  o t h e r  wi tnesses? 

MR. MEADORS: Poss ib ly .  

MR. COLTON: Andyou r e a l l y  d o n ' t  know what e f f e c t  i t  
would have u n t i l  you heard him t e s t i f y ?  

MR. MEADORS: Cor rec t .  

MR. COLTON: So a t  t h i s  t ime  would you say i t  would be, 
you know, speaking Very f r a n k l y ,  irnposs-ible 
f o r  you t o  say t h a t  you would g ive ,  t h a t  
you would n o t  -- Would i t  be imposs ib le  f o r  
you t o  say a t  t h i s  p o i n t  t h a t  you would view 
him as you would any o t h e r  w i tness?  

MR. MEADORS: Can you phrase t h a t ?  

MR. COLTON: I ' m  going t o  t r y  t o .  

MR. WATSON: He asks these rambl ing  quest ions,  t h a t ' s  
t h e  problem. 



MR. COLTON: A t  t h i s  p o i n t ,  based on what you 
know about him, would i t  be imposs ib le  
f o r  you r i g h t  now t o  say t h a t  i f  you 
took  t he  s tand  t h a t  you would i n  f a c t  
view him as you would any o t h e r  w i tness?  

MR. MEADORS: It would be imposs ib le  f o r  me t o  view 
him as any o t h e r  w i tness .  

Thereaf ter ,  counsel f o r  appe l lee  moved t o  excuse p rospec t i ve  j u r o r  Meadors 

f o r  cause and, over  t he  o b j e c t i o n  o f  counsel f o r  appe l l an t ,  t h e  Mot ion was 

granted and p rospec t i ve  j u r o r  Meadors was excused. ( R  1768 - 1770) 

Th i s  Honorable Cour t  r e c e n t l y  s ta ted :  "The t e s t  f o r  de te rmin ing  j u r o r  

competency i s  whether t he  j u r o r  can l a y  as ide  any b i a s  o r  p r e j u d i c e  and render  

h i s  v e r d i c t  s o l e l y  upon t he  evidence presented and t he  i n s t r u c t i o n s  on t h e  law 

g iven  t o  him by t h e  Cour t . "  Lusk v. S ta te ,  446 So. 2d 1038, 1049 (F la .  ) Cer t .  

denied, 105 S. C t .  229 (1984). I n  app l y i ng  t h i s  t e s t ,  t h e  t r i a l  c o u r t s  must 

u t i l i z e  t he  f o l l o w i n g  r u l e ,  s e t  f o r t h  i n  S inger  v. State,  109 So. 2d 7  ( F l a .  1959): 

"If t h e r e  i s  a  bas i s  f o r  any reasonable doubt as t o  any j u r o r ' s  possessing t h a t  s t a t e  

of mind-which w i l l  enable him t o  render  an i m p a r t i a l  v e r d i c t  based s o l e l y  on t h e  

evidence submi t ted and t he  law announced a t  t h e  t r i a l ,  he should be excused on 

mot ion of a  pa r t y ,  o r  by t he  Cour t  on i t s  own ~ o t i o n l l .  'The i s s u e  be fo re  t h e  t r i a l  

cou r t ,  however, was whether o r  n o t  p rospec t i ve  j u r o r  Meadors' r e l a t i o n s h i p  o r  

knowledge o f  the  two p o t e n t i a l  S t a t e ' s  wi tnesses would make him "no t  o n l y  i m p a r t i a l ,  

b u t  beyond even t h e  susp i c i on  o f  p a r t i a l i t y " .  O'Conner v. S ta te ,  9  F l a .  215-226, 

(1860). Again, t he  a p p e l l a n t  would submit  t h a t  t h e  Record before t h e  t r i a l  c o u r t  

i s  i n s u f f i c i e n t  f o r  the  S t a t e  t o  meet i t s  burden as t he  moving p a r t y  i n  cha l l eng ing  

p rospec t i ve  j u r o r  Meadors f o r  cause. A t  no p o i n t  i n  t ime  d i d  M r .  Meadors ever  

i n d i c a t e  t h a t  h i s  b i a s  o r  p r e j u d i c e  was such t h a t  i t  would p reven t  him f rom l a y i n g  



as ide  those cons ide ra t i ons  and rende r i ng  h i s  v e r d i c t  s o l e l y  upon t he  evidence 

and t he  i n s t r u c t i o n s .  Leon v. S ta te ,  396 So. 2d 203 (F la .  App. 1981). 

I n  f a c t ,  p rospec t i ve  j u r o r  Meadors never  s t a t e d  whether o r  n o t  h i s  knowledge 

o f  t he  two p o t e n t i a l  w i tnesses would make those wi tnesses more b e l i e v a b l e  o r  

l e s s  b e l i e v a b l e  i n  h i s  eyes. As such, t h e  appe l le ,  as t he  moving p a r t y ,  f a i l e d  

t o  meet i t s  burden and t he  mot ion  cha l l eng ing  p rospec t i ve  j u o r  Meadors should 

have been denied. 

Wherefore, t he  a p p e l l a n t  would submi t  t h a t  he i s  n o t  o n l y  e n t i t l e d  t o  a  

new pena l t y  phase hea r i ng  b u t  t h a t  t h i s  Honorable Cour t  should reverse  t he  

c o n v i c t i o n ,  s e t  as ide  t h e  death sentence and remand the  case f o r  a  new t r i a l .  



POINT I V  

THE TRIAL COURT ERRED I N  LIMITING AND PRECLUDING 
COUNSEL FOR THE APPELLANT FROM EXAMINING THE 
PROSPECTIVE VElVlRE AS TO THE PR0PR:IETY OF THE DEATH 
PENALTY IN  SPECIFIC FACTUAL SITUATIONS. 

Rule 3.300 ( b )  o f  t he  F l o r i d a  Rules o f  C r im ina l  Procedure s t a t e s  as 

fo l lows :  "The c o u r t  may then  examine each p rospec t i ve  j u r o r  i n d i v i d u a l l y  o r  

may examine t he  p rospec t i ve  j u r o r s  c o l l e c t i v e l y .  Counsel f o r  bo th  S ta te  and 

defendant s h a l l  have t he  r i g h t  t o  examine j u r o r s  o r a l l y  on t h e i r  v o i r  d i r e . "  

Meaningful  v o i r  d i r e  examinat ion o f  p rospec t i ve  j u r o r s ,  by t h e  Cour t  and by 

counsel, i s  assured by t he  F l o r i d a  Rules o f  Cr im ina l  Procedure, s u b j e c t  t o  

t he  t r i a l  c o u r t ' s  c o n t r o l  o f  unreasonably r e p e t i t i o u s  and argumentat ive v o i r  d i r e  

ques t i on ing .  Counsel must have an o p p o r t u n i t y  t o  a s c e r t a i n  l a t e n t  o r  

concealed prejudgments by p rospec t i ve  j u r o r s  which w i l l  n o t  y i e l d  t o  t h e  law 

as charged by t he  cou r t ,  o r  t o  t he  evidence. Jones v. S ta te ,  378 So.2d 797 

( 1  DCA 1979) 

Dur ing  t he  examinat ion o f  t he  p rospec t i ve  ven i re ,  counsel f o r  t h e  a p p e l l a n t  

a t tempted t o  ask o f  t h e  ven i re  a  s e r i e s  o f  f a c t u a l  s i t u a t i o n s  and then ask them 

i f  they  t h i n k  t he  death pena l t y  was app rop r i a te  i n  those p a r t i c u l a r  f a c t u a l  

s i t u a t i o n s .  Counsel f o r  t he  a p p e l l a n t  f i r s t  at tempted t o  p lace  be fo re  t he  v e n i r e  

t he  hypo the t i ca l  where in  a  person k i l l e d  someone e l s e  w h i l e  defending h i m s e l f .  

A f t e r  ask ing  t h a t  quest ion,  counsel f o r  t he  appe l lee  ob jec ted  and t he  

- o b j e c t i o n  was susta ined.  The c o u r t  h e l d  t h a t  i t  would be improper t o  g e t  

a  j u r o r  t o  commit t o  a  c e r t a i n  t ype  o f  f a c t  s i t u a t i o n  d u r i n g  v o i r  d i r e  and 

t h a t  i t  was i r r e l e v a n t  t o  ask a  ques t ion  concern ing another  s e t  o f  f a c t s  

o t h e r  than those which migh t  be presented t o  t h e  j u r y .  Counsel f o r  t h e  a p p e l l a n t  



argued t h a t  he was n o t  a t  a l l  sugges t ing  t h a t  t h e  h y p o t h e t i c a l s  which he 

would q u e s t i o n  t h e  j u r o r s  on were go ing  t o  be f a c t s  which would be presented 

i n  t h e  case b u t  t h a t  i t  was i m p e r a t i v e  f o r  h im t o  ask these  ques t ions  i n  

- o r d e r  f o r  h im t o  determine t h e  a t t i t u d e s  o f  t h e  p r o s p e c t i v e  j u r o r s  on t h e  

i m p o s i t i o n  of  t h e  dea th  p e n a l t y .  ( R  810 - 811, 966 - 969) 

I n  Sau lsber ry  v. S ta te ,  398 So.2d 1017 ( 5  DCA 1981), t h e  a p p e l l a t e  

c o u r t  h e l d  t h a t  t h e  p r o s e c u t o r  had cor r~mi t ted r e v e r s i b l e  e r r o r  when d u r i n g  

v o i r  d i r e  o f  t h e  j u r y  he s e t  f o r t h  h y p o t h e t i c a l  ques t ions  which e s s e n t i a l l y  

embodied t h e  f a c t s  of  t h e  case a g a i n s t  t h e  accused, t h u s  a t t e m p t i n g  t o ,  and 

p robab ly  succeeding i n  o b t a i n i n g  a t  l e a s t  a  t a c i t  commitment f rom j u r o r s  t o  

c o n v i c t .  See D icksv .S ta te ,  83 F l a .  717, 93 So. 137 (1922). I n  Pope v. S ta te ,  

84 F l a .  428, 94 So. 865 (1922), t h e  a p p e l l a t e  c o u r t  h e l d  t h a t  i n  t h e  p r o s e c u t i o n  

f o r  a  c a p i t a l  o f f e n s e ,  a  h y p o t h e t i c a l  q u e s t i o n ,  des igned t o  a s c e r t a i n  i f  

veniremen had c o n s c i e n t i o u s  sc rupp les  a g a i n s t  e n f o r c i n g  t h e  1  aw s t a t e d  i n  t h e  

q u e s t i o n  which r u l e  of  l aw had been announced by t h e  t r i a l  judge, as b e i n g  

a p p l i c a b l e  t o  t h e  case under t h e  i n d i c t m e n t ,  was proper .  H y p o t h e t i c a l  

q u e s t i o n s  hav ing  c o r r e c t  r e f e r e n c e  t o  t h e  law o f  t h e  case t h a t  a i d  i n  determin-  

i n g  whether  cha l lenges  f o r  cause o r  peremptory a r e  p r o p e r  may, i n  t h e  sound and 

reasonable  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  be propounded t o  veniremen on 

v o i r  d i r e  examinat ion.  

The a p p e l l a n t  would  submi t  t h a t  i n  a  c a p i t a l  case where t h e  i m p o s i t i o n  o f  

t h e  death  p e n a l t y  i s  be ing  sought  by t h e  p rosecu t ion ,  t h a t  counsel  f o r  t h e  a p p e l l a n t  

must be a l l o w e d  t o  ask t h e  p r o s p e c t i v e  j u r o r s  as t o  whether o r  n o t  i t  i n i t i a l l y  

f e l t  t h a t  i m p o s i t i o n  o f  t h e  death  p e n a l t y  was a p p r o p r i a t e  under s p e c i f i c  f a c t u a l  

c i rcumstances.  The l a w  seemingly does n o t  a l l o w  counsel  t o  ask a  j u r o r  t o  commit 

as t o  i t s  d e c i s i o n  on a  s p e c i f i c  h y p o t h e t i c a l  s i t u a t i o n ,  where t h e  e v i d e n t  purpose 

i s  t o  secure an i n d i c a t i o n  i n  advance as t o  t h a t  j u r o r ' s  d e c i s i o n  under c e r t a i n  



evidence o r  upon c e r t a i n  f a c t s ,  p o s s i b l y  comni i t t ing t h e  j u r o r  t o  c e r t a i n  

ideas  o r  views when t h e  case s h a l l  be f i n a l l y  submi t ted.  Dicksv.  S ta te  

(supra ) .  

The a p p e l l a n t  would  submit  t h a t  t h e  i s sue  be fo re  t h e  Cour t  i s  analogous 

t o  t he  s i t u a t i o n  i n  O'Connel l  v. S ta te ,  10 FLW 620 (F l a .  1985). I n  t h a t  case, 

- two j u r o r s ,  when examined by t h e  p rosecu to r ,  and a f t e r  s t a t i n g  t h a t  t hey  

were opposed t o  t h e  death pena l t y ,  were exc luded f o r  cause by t he  t r i a l  judge, 

over  defense counse l ' s  o b j e c t i o n  t h a t  he had no o p p o r t u n i t y  t o  examine these 

j u r o r s  o r  t r y  t o  r e h a b i l i t a t e  them. The t r i a l  judge no ted  counse l ' s  o b j e c t i o n s  

b u t  took  t he  p o s i t i o n  t h a t  he d i d n ' t  b e l i e v e  t h a t  t h e  defense a t t o r n e y  cou ld  

r e h a b i l i t a t e  these two wi tnesses "under any s t r e t c h  o f  t h e  imag ina t i on "  and 

t h e r e f o r e  p rec luded  f u r t h e r  examinat ion by counsel f o r  t h e  defendant.  Th i s  

c o u r t  h e l d  t h a t  t he  t r i a l  c o u r t ' s  r e f u s a l  t o  a1 low t h e  defense an o p p o r t u n i t y  

t o  examine t he  two "death-scrup led"  j u r o r s  cannot be j u s t i f i e d  as an exe rc i se  

o f  " c o n t r o l  o f  unreasonably r e p e t i t i o u s  and argumentat ive v o i r  d i r e  ques t i on i ng "  

Jones v. S ta te  (supra ) .  A1 though t h e  two cases a re  obv ious l y  f a c t u a l  l y  d i s t i n q u i s h -  

ab le ,  t he  a p p e l l a n t  would submit  t h a t  p r e c l u d i n g  h i s  t r i a l  a t t o r n e y  f rom ques t i on i ng  

and examining t h e  j u r o r s  as t o  those h y p o t h e t i c a l  s i t u a t i o n s  i n  which they  would 

f i n d  t h e  i m p o s i t i o n  o f  t he  death p e n a l t y  t o  be a p p r o p r i a t e  o r  i n a p p r o p r i a t e  was 

t h e  f u n c t i o n a l  e q u i v a l e n t  o f  p rec l ud ing  meaningfu l  examinat ion o f  p rospec t i ve  

j u r o r s  i n  a  c a p i t a l  case. The purpose o f  v o i r  d i r e  i s  t o  o b t a i n  a  f a i r  and 

i m p a r t i a l  j u r y  t o  t r y  t h e  i ssues  i n  t h e  cause, and i t  i s  c l e a r  t h a t  t i m e  r e s t r i c t i o n s  

o r  l i m i t s  on numbers o f  ques t ions  can r e s u l t  i n  a  l o s s  o f  such a  fundamental r i g h t .  

- W i l l i ams  v. Sta te ,  424 So.2d 148 ( 1 s t  DCA 1982). Exper ience e s t a b l i s h e s  t h a t  

j u r o r s  w i l l  g i v e  whatever answer i s  appa ren t l y  sought by t he  ques t ioner ,  whether 

he be counsel f o r  t h e  S ta te ,  f o r  t h e  defendant  o r  t h e  Cour t .  Only upon f u r t h e r  



examinat ion,  as by suggest ing h y p o t h e t i c a l  s i t u a t i o n s ,  can one e f f e c t i v e l y  and 

t r u l y  determine the  b iases,  p r e j u d i c e s  and f e e l i n g s  o f  a  p rospec t i ve  j u r o r  on 

t h e  i n ~ p o s i t i o n  o f  t h e  death pena l t y .  

Wherefore, t h e  a p p e l l a n t  would 'submit t h a t  t h e  t r i a l  c o u r t  v i o l a t e d  t h e  

a p p e l l a n t ' s  r i g h t s  o f  due process and t h e r e f o r e  t h i s  Honorable Cour t  shou ld  

r eve rse  t he  c o n v i c t i o n ,  vacate t h e  death p e n a l t y  and remand t h e  m a t t e r  t o  t h e  

C i r c u i t  Cour t  f o r  a  new t r i a l .  



POINT V 

THE TRIAL COURT'S DENIAL OF THE APPELLANT'S MOTION 
I N  LIMINE VIOLATED THE APPELLANT'S RIGHT TO A FAIR 
AND IMPARTIAL TRIAL BY JURY AS GUARANTEED BY THE 
SIXTH AMENDMENT TO THE UNITED STATES CONSTITUTION 
AND I N  VIOLATION OF THE EIGHTH AMENDMENT'S NEED FOR 
RELIABILITY AND DETERMINATION THAT DEATH I S  AN 
APPROPRIATE SEIVTEIVCE IIV THIS SPECIFIC CASE. 

P r i o r  t o  t r i a l  t he  a p p e l l a n t  f i l e d  a Mot ion i n  L imine wherein i t  requested 

t he  t r i a l  c o u r t  t o  e n t e r  an Order p r o h i b i t i n g  t h e  s t a t e  a t t o rney ,  h i s  agents, 

and wi tnesses from making any statement o r  argument t o  t he  j u r y  t h a t  t he  

a p p e l l a n t  would become e l i g i b l e  f o r  pa ro le  a f t e r  25 years  i f  t h e  death sentence 

were n o t  imposed upon him (R 3173 - 3174). Sec t ion  775.082 o f  t h e  F l o r i d a  

S ta tu tes  p rov ides  t h a t :  

A person who has been conv i c ted  o f  a 
c a p t i  t a l  f e l o n y  s h a l l  be punished by 
1 i f e  imprisonment and s h a l l  be r e q u i r e d  
t o  serve no l e s s  than t w e n t y - f i v e  years  
be fo re  becoming e l i g i b l e  f o r  p a r o l e  
un less t he  proceeding h e l d  t o  determine 
sentence accord ing  t o  t h e  procedure s e t  
f o r t h  i n  Sec t ion  921.141 r e s u l t s  i n  
f i n d i n g s  by t h e  Cour t  t h a t  such person 
s h a l l  be punished by death, and i n  t he  
l a t t e r  event  such person s h a l l  be 
punished by death. 

Based upon t h i s  s e c t i o n  o f  t he  F l o r i d a  S ta tu tes ,  t h e  j u r y  was i n s t r u c t e d ,  d u r i n g  

v o i r  d i r e ,  opening and c l o s i n g  arguments, du r i ng  t h e  g u i l t  and innocence phase o f  

t he  t r i a l  and du r i ng  c l o s i n g  arguments made d u r i n g  the  pena l t y  phase o f  t h e  t r i a l  

t h a t  t he  j u r y  had two a l t e r n a t i v e  sentenc ing recommendations which i t  cou ld  make 

t o  the  c o u r t  be ing  e i t h e r  l i f e  imprisonment w i t h o u t  the  p o s s i b i l i t y  o f  pa ro le  f o r  

25 years  o r  death. The Mot ion was denied by t h e  t r i a l  Cour t .  (R 183) A d d i t i o n a l l y ,  



and i n  f u r t h e r  v i o l a t i o n  o f  t he  a p p e l l a n t ' s  r i g h t s  under t h e  E igh th  Amendment 

t o  t h e  Un i t ed  S ta tes  C o n s t i t u t i o n ,  counsel f o r  t h e  a p p e l l a n t  moved f o r  a  m i s t r i a l  

d u r i n g  v o i r  d i r e  when counsel f o r  t h e  appe l l ee  in fo rmed t h e  j u r y  t h a t  t h e  a p p e l l a n t  

would be e l i g i b l e  f o r  p a r o l e  i n  25 years ,  i f  t h e  death p e n a l t y  were n o t  imposed 

upon him. (R 911 - 914) The rea f t e r ,  counsel  f o r  t he  a p p e l l a n t  asked f o r ,  and 

t h e  c o u r t  granted,  a  c o n t i n u i n g  o b j e c t i o n  on behal f  o f  t he  a p p e l l a n t  as t o  any 

r e p r e s e n t a t i o n  by t h e  p rosecu t i on  t h a t  t h e  a p p e l l a n t  would be e l i g i b l e  f o r  p a r o l e  

i n  25 years  i f  t h e  death sentence were n o t  imposed upon him (R 964).  Over t h e  

o b j e c t i o n  o f  t h e  appe l l an t ,  t h e  j u r y  was i n s t r u c t e d  d u r i n g  t h e  p e n a l t y  phase o f  

t h e  proceedings t h a t  t h e  a l t e r n a t i v e  recommended sen tencesava i lab le  t o  them were 

l i f e  imprisonment w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  f o r  25 years  o r  t h e  death 

p e n a l t y  (R 2574, 3040). A f t e r  t h e  j u r y  had d e l i b e r a t e d  f o r  approx imate ly  

26 minutes t hey  asked t h e  Cour t  two ques t ions .  One o f  t h e  ques t ions  was "When i s  

h i s  abso lu te  f i r s t  p o s s i b i l i t y  o f  pa ro l e? "  and t h e  o t h e r  was " I f  we recommend l i f e  

w i l l  Lee Harvey be s e r v i n g  two 25-years sentences o r  50 years  o r  j u s t  25 years?" .  

(R 3044 - 3045) The c o u r t  responded by answering t o  t h e  j u r y  t h a t  i t  should  r e l y  

upon t he  i n s t r u c t i o n s  which t h e  c o u r t  had p r e v i o u s l y  g i ven  t o  them i n  t h a t  regard.  

(R 3045) Twenty-four minutes l a t e r ,  t h e  j u r y  i n d i c a t e d  t h a t  t hey  had a r r i v e d  a t  a  

v e r d i c t  and recommended t o  t h e  c o u r t  t h a t  i t  impose t h e  death p e n a l t y  by a  vo te  of 

e leven  t o  one upon t h e  a p p e l l a n t  on each of t he  two counts .  (R 3046 - 3047) 

The bas i s  f o r  t h e  a p p e l l a n t ' s  o r i g i n a l  Mot ion i n  L im ine  was t h a t  t h e  s t a t u t o r y  

scheme pursuant  t o  which t h e  p a r o l e  commission was c rea ted  under Sec t i on  947.03 

of t h e  F l o r i d a  S t a t u t e s  had been e f f e c t i v e l y  terminated.  As such, t h e  p resen t  

te rm of a l l  p a r o l e  commissioners s h a l l  e x p i r e  and t he  e n t i r e  commission would 

e x p i r e  by 1987. Therefore,  under t h e  p resen t  s t a t u t o r y  framework, i f  t h e  a p p e l l a n t  



were sentenced t o  l i f e  imprisonment he would n o t  be e l i g i b l e  f o r  pa ro le  i n  

25 years  because no p r o v i s i o n  e x i s t e d  f o r  t he  exe rc i se  o r  g r a n t i n g  o f  paro le .  

Therefore , t h e  a p p e l l a n t  argued t h e  p rosecu t ion  should be prec luded f rom 

argu ing  t h a t  t h e  a p p e l l a n t  cou ld  be pa ro led  a f t e r  25 years.  

I n i t i a l l y ,  t h i s  Honorable Cour t  has he ld  t h a t  a  p rosecu to r ' s  comment 

du r i ng  c l o s i n g  argument i n  t h e  sentenc ing hear ing  t h a t ,  un less t h e  j u r y  

recommended t he  death sentence, t h a t  t h e  defendant would be re leased  from 

p r i s o n  i n  25 years,  should n o t  have been made because i t  was n o t  a  f a i r  comment 

e i t h e r  i n  r e b u t t a l  o r  upon any aggrava t ing  o r  m i t i g a t i n g  f a c t o r .  Pa r i s  v. S ta te ,  

438 So. 2d 787 ( F l a .  1983). A d d i t i o n a l l y ,  t h e  cou r t s  have always h e l d  and have 

condemned mis lead ing  o r  i naccu ra te  statements as t o  t he  f a c t s  i n  evidence o r  t h e  

law, and have s e t  as ide  numerous death p e n a l t i e s  as a  r e s u l t  t h e r e o f .  Tucker v.  

Kemp, 762 F. 2d 1496, 1507 ( l l t h  Car. en banc, 2985); Drake v.  Kemp, 762 F. 2d 

1449, 1458-1459 ( l l t h  Car., en banc, 1985); Zant v. Stephens, 462 U.S.  862, 

887, n.24 (1983). B e l i e f  i n  t he  t r u t h  o f  t h e  assumption t h a t  sentencers t r e a t  

t h e i r  power t o  determine t h e  appropr ia teness o f  death as an "bw~ome r e s p o n s i b i l i t y "  

has a l lowed t h e  c o u r t s  t o  v iew sentencer d i s c r e t i o n  as c o n s i s t e n t  w i t h  - and 

indeed as ind ispensab le  t o  - t he  E i g h t h ' s  Amendment's 'need f o r  r e l i a b i l i t y  i n  

t h e  de te rm ina t i on  t h a t  death i s  the  app rop r i a te  punishment i n  a  s p e c i f i c  case"'. 

Woodson v. Nor th  Caro l ina ,  428 U.S. 280, 305, 96 S. C t .  2978, 2991, 49 L.Ed. 2d 

944. I n  o t h e r  words, t h e r e  should be no doubt upon a f f i r m i n g  a  death sentence 

t h a t  t h e  sentenc ing j u r y  i n  making i t s  recommendation has proceeded i n  accordance 

w i t h  the  law and based upon no misunderstandings. Ass ta ted  by J u s t i c e  O'Connor 

i n  h i s  concur r ing  o p i n i o n  i n  Caldwel l  v. M i s s i s s i p p i ,  105 S. C t .  2633 (1985), t h e  

g i v i n g  of m is lead ing  and i naccu ra te  i n f o r m a t i o n  rega rd ing  t h e  j u r y ' s  r o l e  i n  t h e  



sentenc ing scheme i s  n o t  i r r e l e v a n t  t o  t h e  sentenc ing dec is ion .  I n  o t h e r  

words, t h e  j u r y  which makes a  recommendation t o  t he  t r i a l  judge pursuant  t o  

which t he  death pena l t y  i s  imposed upon t he  accused s h a l l  n o t  be mis lead  o r  

p rov ided  w i t h  i naccu ra te  i n f o r m a t i o n  upon which i t s  recommendation i s  based. 

The a p p e l l a n t  would submit ,  t he re fo re ,  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  denying 

t h e  a p p e l l a n t ' s  Mot ion i n  L imine and i n  f u r t h e r  i n s t r u c t i n g  t h e  j u r y  t h a t  

t he  a l t e r n a t i v e  t o  a  death sentence was t h a t  t h e  a p p e l l a n t  be sentenced t o  

1  i f e  imprisonment w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  f o r  25 years .  C l e a r l y ,  

t h a t  i s  no l onge r  t h e  law as t h e  appe l l an t ,  had he been sentenced t o  1  i f e  

imprisonment, would have served a  l i f e  sentence because t h e r e  i s  no l onge r  a  

mechanism f o r  g r a n t i n g  him pa ro le  a f t e r  25 years  - o r  ever .  I n  v iew o f  t h e  

two quest ions which t h e  j u r y  asked o f  t h e  c o u r t  d u r i n g  i t s  d e l i b e r a t i o n s ,  i t  i s  

q u i t e  c l e a r  t h a t  they were concerned w i t h  whether o r  n o t  t he  a p p e l l a n t  would 

ever  be e l i g i b l e  f o r  pa ro le .  A d d i t i o n a l l y ,  they  were n o t  o n l y  concerned w i t h  

if he was e l i g i b l e  f o r  paro le ,  b u t  when he would become e l i g i b l e  f o r  paro le .  

As such, t h e  i m p o s i t i o n  o f  t he  death pena l t y  upon t h e  a p p e l l a n t  v i o l a t e d  h i s  

E igh th  Amendment r i g h t s  because t h e  work ing misassumption by t h e  j u r y  d im in ished  

t h e  r e l i a b i l i t y  o f  t h a t  j u r y ' s  de te rmina t ion  t h a t  death was t h e  app rop r i a te  

punishment i n  t h i s  s p e c i f i c  case and c rea ted  a  b i a s  i n  f a v o r  o f  i m p o s i t i o n  o f  

the  death pena l t y .  

Wherefore, t h i s  Honorable Cour t  should vacate t h e  sentence and remand t h e  

ma t te r  t o  t he  t r i a l  c o u r t  f o r  a  new pena l t y  phase hear ing.  



POINT V I  

THE TRIAL COURT ERRED I N  DENYING THE APPELLANT'S 
MOTION TO STRIKE AND FURTHER REQUEST FOR A CURATIVE 
IIVSTRUCTION BASED UPON AN IMPRCIPER COMMENT MADE BY 
THE PROSECUTOR DURING V O I R  DIRE. 

During v o i r  d i r e ,  the  f o l l o w i n g  statement was made by the  c h i e f  prosecutor :  

The judge i s  no t  bound by your  recommend- 
a t i o n ,  okay. And he w i  11 e x p l a i n  t h a t  i n  
g rea te r  d e t a i l  l a t e r  on bu t  a t  t h i s  p o i n t  
s u f f i c e  i t  t o  say t h a t  i t  i s  no t  a  b ind ing  
recommendation. I t ' s  j u s t  a  recommendation. 

(R 916) (Emphasis supp l ied)  

Thereaf te r ,  counsel f o r  t he  appe l l an t  made a  Motion reques t ing  the  Court  t o  s t r i k e  

t he  afore-quoted statement made by the  prosecutor  and requested a  f u r t h e r  c u r a t i v e  

i n s t r u c t i o n  be g iven t o  t he  j u r y  i n  o rder  t o  cure the  e r r o r ,  ana log iz ing  the  

s i t u a t i o n  t o  the  case o f  Caldwel l  v. M i s s i s s i p p i ,  105 S. C t .  2633 (1985). The 

appe l l an t  argued t h a t  the  j u r y  should n o t  be informed t h a t  the  t r i a l  judge was n o t  

bound by i t s  recommendation as t o  the  appropr ia te  sentence and t h a t  t he  recommenda- 

t i o n  was n o t  a  b ind ing  recommendation i n  t h a t  i t  tended t o  undermine the  assumption 

t h a t  sentencers t r e a t  t h e i r  powers t o  determine the  appropriateness o f  death as an 

" t r u l y  awsome respons ib i  1  i t y "  cons i s ten t  w i t h  and ind ispens i  b l e  t o  t he  E igh th  

Amendment's "need f o r  r e l i a b i l i t y  i n  t he  de termina t ion  t h a t  death i s  appropr ia te  

punishment i n  a  s p e c i f i c  case". Woodson v. Nor th Caro l ina,  428 U. S. 280, 305 

96 S. C t .  2978. (R 964) The t r i a l  c o u r t  denied the  request  f o r  a  c u r a t i v e  

i n s t r u c t i o n  because i t  "wished t h a t  Cal dwel l  (supra)  woul dn ' t have happened and 

because i t  d i d n ' t  t h i n k  t h a t  t h a t  case app l i ed  t o  t h i s  s i t u a t i o n . "  (R 965) 



Therea f te r ,  t o  f u r t h e r  corn pound t he  e r r o r ,  t he  f o l l o w i n g  co l l oquy  

took  p lace  a1 so du r i ng  v o i r  d i r e :  

MR. WATSON: So l e t  me ask you t h i s :  I f  
you were p laced  i n  t h e  
p o s i t i o n  where you had t o  make 
t h a t  d e c i s i o n  as t o  whether o r  
n o t  a  person l i v e d  o r  d i e d  i n  
a  case, do you t h i n k  t h a t  you 
migh t  l a t e r  be haunted w i t h  
whether o r  n o t  you s a t  on a  j u r y  
t h a t  you d i d n ' t  f e e l  t h a t  you were 
f a i r  and i m p a r t i a l  a  hundred percen t?  

MR. MORGAN: Your Honor, I o b j e c t  t o  t h a t  ques t i on?  
Because t h a t  w i l l  never be t h e  s i t u a t i o n  
i n  t h e  S ta te  o f  F l o r i d a ,  t h a t ' s  j u s t  n o t  
t he  law. That t h e  . i u ro r  would be i n  a  ~~ ~ 

p o s i t i o n  t o  make t h e - u l  t i m a t e  dec i s i on .  

THE COURT: The o b j e c t i o n  i s  sus ta ined .  

(R 1360, emphasis supp l i ed )  

Subsequently, and a l s o  du r i ng  v o i r  d i r e ,  i n  an apparent a t tempt  t o  cure  t h e  e r r o r  

which he had created,  t he  appe l lee  compounded t h e  problem by making re fe rence  t o  

t he  f a c t  t h a t  t h e  j u r y  would be making an "adv isory  recommendation" and t h a t  t h e  

judge w i l l  "make t he  f i n a l  dec i s i on " .  (R 2376) 

I n  Adams v. Wainwright,  804 F. 2d 804, ( 11 th  C i r .  1986), t h e  c o u r t  reversed  

t h e  D i s t r i c t  Cou r t ' s  den ia l  o f  Adams' habeas p e t i t i o n  a f t e r  he was conv i c ted  o f  

f i r s t  degree murder and sentenced t o  death.  The Cour t  o f  Appeals h e l d  t h a t  t h e  

t r i a l  j udge ' s  s ta tement  t o  t h e  j u r o r s ,  i n d i c a t i n g  t h a t  t h e  judge and n o t  t h e  j u r o r s  

had t h e  u l t i m a t e  responsi  b i  1  i ty  f o r  sentence, rendered t h e  de fendant ' s  death 

sentence u n r e l i a b l e  and i n  v i o l a t i o n  o f  t h e  E igh th  Amendment. The c o u r t  h e l d  

that t h e  j udge ' s  statements t o  Adanis' j u r y  c l e a r l y  v i o l a t e d  t h e  p r i n c i p l e s  



enunciated i n  Caldwel 1  (supra) ,  thereby rende r i ng  t h e  j u r y ' s  recommended 

sentence u n r e l i a b l e .  I n  t h i s  case t h e  j udge ' s  comments were mis lead ing  

because t hey  l e f t  t h e  j u r y  w i t h  a  f a l s e  impress ion  as t o  t h e  s i g n i f i c a n c e  

o f  t h e i r  r o l e  i n  t h e  sentenc ing process. The c o u r t  h e l d  t h a t  t h e  j udge ' s  

i n s t r u c t i o n s  rega rd ing  m i t i g a t i n g  and aggrava t ing  circumstances d i d  n o t  cu re  

t h e  mis lead ing  statements,  because t h e r e  was no wi thdrawal  o r  c o r r e c t i o n  of 

these  statenients. I n  f a c t ,  t h e  judge r e i n f o r c e d  h i s  p r i o r  improper comments 

by s t a t i n g  t h a t  " t he  f i n a l  d e c i s i o n  as t o  what punishment w i l l  be imposed 

r e s t s  s o l e l y  upon t he  Judge o f  t h i s  Cour t " .  The a p p e l l a t e  c o u r t  h e l d  t h a t  t h e  

f a c t  t h a t  t h e  j u r y  heard these statements du r i ng  v o i r  d i r e  d i d  n o t  mean t h a t  

the  statements d i d  n o t  i n f l u e n c e  t h e  j u r y .  The Cour t  found t h a t  t h e  statements 

were n o t  i s o l a t e d  o r  i n s i g n i f i c a n t  comments. They were made by t h e  judge a t  a  

t i m e  when he p u r p o r t e d l y  was i n fo rm ing  t h e  p rospec t i ve  j u r o r s  as t o  t h e i r  r o l e  

i n  t he  t r i a l .  

The a p p e l l a n t  would submit  t h a t  t h e  e r r o r  made by t h e  p rosecu t ing  a t t o r n e y  

i n  h i s  comment d u r i n g  v o i r  d i r e  rendered t h e  a p p e l l a n t ' s  death sentence no l e s s  

u n r e l i a b l e  i n  v i o l a t i o n  o f  t h e  E igh th  Amendment. I n  Adams (supra) ,  t h e  c o u r t  

h e l d  as f o l l o w s :  "The j udge ' s  statements t o  Adams' j u r y  i n d i c a t i n g  he was f r e e  

t o  i g n o r e  t h e  j u r y ' s  recommendation thus were m is l ead ing  as t o  t h e  na tu re  o f  h i s  

t ask  i n  much t h e  same way t h a t  t h e  statements i n  Caldwel l  ( supra)  were m is l ead ing  

as t o  t h e  r o l e  o f  a p p e l l a t e  rev iew. "  I n  Caldwel l  ( supra) ,  t h e  c o u r t  noted t h a t  

t he  danger o f  b i a s  i n  f a v o r  o f  t h e  death pena l t y  i s  c rea ted  by t h e  p o s s i b i l i t y  

t h a t  a  j u r y  unconvinced t h a t  death i s  t h e  app rop r i a te  punishment m igh t  

never the less  impose t h e  death pena l t y  as a  message o f  extreme d isapprova l  o f  

t h e  de fendant ' s  a c t s  if i t  be l ieved  t h a t  i t s  e r r o r  i n  do ing  so would be co r rec ted  

on appeal. I n  Adams (supra) ,  t h e  c o u r t  he ld :  "The danger t h a t  Adams' j u r y ,  



r e l i e v e d  o f  r e s p o n s i b i l i t y  f o r  de te rmin ing  h i s  f a t e ,  would f e e l  f r e e  t o  

express i t s  out rage a t  t h e  senseless k i l l i n g  o f  an e i gh t - yea r -o l d  g i r l  

c l e a r l y  was p resen t . "  A l though t h e  case sub j u d i c e  i s  d i s t i n g u i s h a b l e  

f rom Adams (supra) ,  i n  t h a t  t h e  improper comment was made by t h e  p rosecu t ing  

a t t o rney ,  the  a p p e l l a n t  would submit  t h a t  t h e  t r i a l  c o u r t  compounded t h e  

e r r o r  and brought  t h i s  case w i t h i n  t h e  f o u r  co rners  o f  t h e  r u l i n g  i n  

Adams (supra)  when, i n  f r o n t  o f  t h e  j u r y ,  i t  sus ta ined  t h e  s t a t e ' s  o b j e c t i o n  

t o  t h e  ques t i on  asked o f  t h e  j u r o r  by a p p e l l a n t ' s  counsel as r e f e r r e d  t o  

hereinabove. There in ,  t h e  p rosecu t i ng  a t t o r n e y  s p e c i f i c a l l y  s t a t e d  t h a t  i t  

w i l l  never be t h e  s i t u a t i o n  i n  F l o r i d a  t h a t  t h e  j u r o r  w i l l  be i n  a  p o s i t i o n  

t o  make t h e  u l  t i n i a te  dec i s i on .  I n  response t o  t h a t  statement,  t h e  c o u r t  

sus ta ined  t h e  p rosecu t i ng  a t t o r n e y ' s  o b j e c t i o n  t o  t h e  ques t i on  asked by t h e  

a p p e l l a n t ' s  t r i a l  counsel .  The o n l y  r a t i o n a l  meaning which t h e  j u r y  cou ld  

g leen f rom a l l  o f  t h i s  i s  t h a t  t h e  c o u r t  was agreeing w i t h  t h e  p rosecu t i ng  

a t t o r n e y  t h a t  t h e  j u r y  w i l l  never be i n  a  p o s i t i o n  t o  make t h e  u l t i m a t e  dec i s i on .  

The words migh t  as w e l l  have been u t t e r e d  by t h e  c o u r t  i t s e l f .  The a p p e l l a n t  

would submi t  t h a t  when t a k i n g  t h i s  i n t o  cons ide ra t i on , i n  a d d i t i o n  t o  t h e  

p rosecu t ing  a t t o r n e y ' s  comments t h a t  t h e  judge was n o t  bound by t h e  j u r y ' s  

recommendation and t h a t  i t  was " j u s t "  a  recommendation, t h a t  t h e  a p p e l l a n t ' s  

E igh th  Amendment r i g h t s  were v i o l a t e d .  As i n  Adams (supra) ,  t h e  r e a l  danger 

e x i s t s  t h a t  t h e  j udge ' s  statements caused t h e  j u r y  t o  a b d i c a t e  i t s  "awesome 

r e s p o n s i b i l i t y "  f o r  de te rmin ing  whether death was t h e  app rop r i a te  punishment 

i n  t he  f i r s t  i ns tance .  The a p p e l l a n t  m igh t  t h e r e f o r e  be executed a l though no 

sentencer had ever  made a  cons idered de te rm ina t i on  t h a t  death was t h e  app rop r i a te  

sentence if t h e  death sentence were a l lowed t o  stand. 



Wherefore, t he  appe l l an t  submits t h a t  t h e  p rosecu t ing  a t t o r n e y ' s  and 

t r i a l  j udge ' s  s e r i o u s l y  m is lead ing  statements regard ing  t h e  importance and 

e f f e c t  o f  t he  j u r y ' s  recommended sentence c rea ted  an impermiss ib le  danger 

t h a t  t h e  recommended sentence was u n r e l i a b l e  and, consequent ly,  t h a t  t he  

a p p e l l a n t ' s  death sentence was u n r e l i a b l e ,  and reques ts  t h i s  Honorable Cour t  

t o  vacate t he  sentence and remand the  m a t t e r  t o  t h e  t r i a l  c o u r t  f o r  a  new 

pena l t y  phase hear ing.  



POINT V I  I 

THE TRIAL COURT ERRED I N  DENYING THE APPELLANT'S 
MOTION I N  LIMINE THEREBY ALLOWING THE APPELLEE TO 
OFFER INTO EVIDENCE TESTIMONY OF THE APPELLANT ' S 
ESCAPE AND SUBSEQUENT CRIMINAL ACTIVITY INVOLVED 
THEREIN AND IN  FURTHER INSTRUCTING THE JURY ON 
EVIDENCE OF FLIGHT OVER THE OBJECTION OF THE 
APPELLANT. 

P r i o r  t o  t r i a l ,  t h e  a p p e l l a n t  f i l e d  a Mot ion  i n  L imine pursuant  t o  which 

i t  requested t h a t  t h e  Cour t  e n t e r  an Order r e s t r i c t i n g  t h e  appe l l ee  f rom 

o f f e r i n g  i n t o  ev idence any tes t imony  r e l a t i n g  t o  t h e  a p p e l l a n t ' s  absence 

and escape from t h e  Okeechobee County De ten t i on  Center subsequent t o  h i s  a r r e s t  

and p r i o r  t o  t r i a l  and any of t h e  c r i m i n a l  a c t s  commit ted by t h e  a p p e l l a n t  

d u r i n g  t h e  escape. (R 3485 - 3486) The c o u r t  denied t he  Mot ion.  (R 2301) 

Dur ing  t h e  a p p e l l e e ' s  opening argument, counsel  f o r  t he  appe l l ee  r e f e r r e d  t o  

t he  a p p e l l  a n t  I s  escape f rom t h e  Okeechobee County De ten t i on  Center  and counsel  

f o r  t h e  a p p e l l a n t  made an o r a l  Mot ion  f o r  a M i s t r i a l  based upon t h e  same grounds 

as a l l e g e d  i n  t h e  Mot ion  i n  L imine.  The Mot ion  f o r  a M i s t r i a l  was denied. 

(R 1857 - 1858) A f t e r  bo th  t h e  appe l l ee  and t h e  a p p e l l a n t  r e s t e d  d u r i n g  t h e  

g u i l t  and innocence phase o f  t h e  t r i a l ,  t h e  appe l l ee  requested t h e  s tandard  

" f l i g h t "  i n s t r u c t i o n  and, ove r  t h e  o b j e c t i o n  o f  t h e  appe l l an t ,  t h e  c o u r t  i n s t r u c t e d  

t he  j u r y  as f o l l o w s :  " I f  you  f i n d  f rom the  evidence t h a t  t h e  defendant  i n  any 

manner a t tempted t o  escape o r  evade th rea tened  p rosecu t i on  by f l i g h t ,  conce l -  

ment, r e s i s t e n c e  t o  l a w f u l  a r r e s t  o r  o t h e r  i n d i c a t i o n s  a f t e r  t h e  f a c t  o f  a d e s i r e  

t o  evade p rosecu t ion ,  you may cons ider  such f a c t s  a long  w i t h  a l l  o t h e r  ev idence 

i n  t h i s  case as ev idence o f  a consciousness of g u i l t  on t he  p a r t  of t h e  defendant" .  

(R 2362, 2548 - 2549) 



Based upon t h e  t r i a l  c o u r t ' s  den ia l  o f  t h e  Mot ion i n  Limine, t h e  appe l l ee  

c a l l e d  as a  w i tness  t o  t e s t i f y  on i t s '  b e h a l f  0. L. Raulerson, a  Deputy w i t h  

t h e  Okeechobee County S h e r i f f ' s  Department, who t e s t i f i e d  t h a t  t h e  appe l l  a n t  

was a r r e s t e d  on February 27, 1985, and i n c a r c e r a t e d  i n  t h e  Okeechobee County 

J a i l .  ( R  2305) He a l s o  t e s t i f i e d  t h a t  on May 11, 1986, i t  was f i r s t  l ea rned  

t h a t  t h e  a p p e l l a n t  had escaped f rom t h e  J a i l  and t h e  method by which he 

e f f e c t u a t e d  h i s  escape. (R 2307 - 2312) The rea f t e r ,  Charles Harvey Thompson 

t e s t i f i e d  on b e h a l f  o f  t h e  appe l lee  t h a t  on o r  about May 11, 1986, h i s  t r u c k  

was miss ing,  appa ren t l y  s t o l e n .  (R 2322 - 2325) Hugh McDonald, a  p o l i c e  

o f f i c e r  w i t h  t he  Nor th  Miami Beach P o l i c e  Department, t e s t i f i e d  t h a t  on May 12, 

1986, w h i l e  on p a t r o l ,  he saw the  Thompson t r u c k  parked a t  t h e  r e a r  o f  a  business, 

t h a t  he e x i t e d  h i s  v e h i c l e  and walked around t o  t h e  passenger s i de .  A t  t h a t  

t ime  he observed t he  a p p e l l a n t  s leep ing  i n s i d e  t h e  t r u c k .  A f t e r  awakening t h e  

appe l l an t ,  t he  appel l a n t  propped h imsel f  up and po in ted  a  gun i n  t he  wi tnesses 

face.  A f t e r  t he  w i t ness  f i r e d  a t  t h e  appe l l an t ,  he r a n  and f l e d  t h e  scene i n  

t h e  p o l i c e  o f f i c e r ' s  v e h i c l e .  A  subsequent chase o f  t h e  appel l a n t  took  p lace.  

(R 2325 - 2335) Steven Mor r i s ,  another  pat ro lman w i t h  t h e  No r th  Miami Beach 

P o l i c e  Department, t e s t i f i e d  t h a t  a f t e r  hear ing  an emergency r a d i o  t ransmiss ion  

from Of f i ce r  McDonald i n d i c a t i n g  t h e r e i n  t h a t  t h e  s a i d  o f f i c e r ' s  p a t r o l  c a r  had 

been s to l en ,  l o c a t e d  and chased t he  s a i d  v e h i c l e  a t  a  h i g h  r a t e  o f  speed t o  a  

r e s i d e n t i a l  area a t  which t ime he stopped h i s  v e h i c l e  behind t he  s t o l e n  

pa t ro lman 's  v e h i c l e  which had stopped a t  a  concre te  w a l l  a t  a  dead end. The 

a p p e l l a n t  came o u t  o f  t h e  v e h i c l e  w i t h  h i s  hands up a t  which t ime  he was subdued 

and secured by t h e  o f f i c e r .  Dur ing t h e  a t tempt  t o  subdue t h e  appe l l an t ,  he 

s t r u g g l e d  v i o l e n t l y  and r e s i s t e d  t h e i r  a t tempts and o therw ise  f ough t  w i t h  t he  



o f f i c e r s .  Another backup u n i t  responded t o  t h e  scene and a p o l i c e  dog was 

l e t  l oose  on the  a p p e l l a n t  a t  which t i m e  t h e  a p p e l l a n t  f o r m a l l y  sur rendered 

and a l l owed  the  o f f i c e r s  t o  p u t  t he  handcuffs on him. (R 2335 - 2345) 

Steven Ste inberg,  another  p o l i c e  o f f i c e r  w i t h  t h e  City o f  No r t h  Miami 

Beach, a l s o  t e s t i f i e d  t o  t h e  same f a c t s  and circumstances as t e s t i f i e d  t o  

by t he  o t h e r  No r t h  Miami Beach p o l i c e  o f f i c e r s .  (R 2349 - 2358) 

I n i t i a l l y ,  t h e  a p p e l l a n t  i s  n o t  unaware o f  t h e  dec i s i ons  o f  t h i s  Cour t  

i n  Bundy v. S ta te ,  471 So.2d 9 (F l a .  1985), P r o f f i t t  v. S ta te ,  315 So.2d 461 

(F l a .  1975), S p i n k e l i n k  v. S ta te ,  313 So.2d 666 (F l a .  1975) and Dan ie ls  v .  

S ta te ,  108 So.2d 755 (F l a .  1959). The a p p e l l a n t  would submit ,  however, t h a t  

each o f  these cases i s  d i s t i n g u i s h a b l e  f rom the  case sub j u d i c e  i n  t h a t  t h e  

escape of the  a p p e l l a n t  f rom t h e  Okeechobee County J a i l  and t he  a p p e l l a n t ' s  

subsequent f l i g h t ,  occur red  over  f i f t e e n  months a f t e r  t he  a p p e l l a n t ' s  a r r e s t  

and i n c a r c e r a t i o n .  I n  Dan ie l s  (supra) ,  t he  ev idence o f  t h e  f l i g h t  showed t h a t  

i t  occur red  w i t h i n  hours of t h e  o f fense .  I n  S p i n k e l i n k  (supra ) ,  t h e  tes t imony  

about f l i g h t  e s t a b l i s h e d  t h a t  t he  accused had c rea ted  a cover-up which enabled 

him t o  " f l e e  t h e  scene o f  t he  cr ime" ,  a t  Page 670. I n  P r o f f i t t  ( supra ) ,  t he  

a l l e g e d l y  erroneous tes t imony  e s t a b l i s h e d  t h a t  t he  defendant had f l e d  t he  scene 

w i t h i n  a s h o r t  p e r i o d  of t ime  a f t e r  t h e  cr ime.  I n  Bundy (supra) ,  t h e  two 

inc idences  o f  f l  i g h t  occur red  when t h e  defendant  was apprehended a f t e r  f l e e i n g  

the  o f f i c e r  who had stopped him o n l y  s i x  days a f t e r  t he  v i c t i m  had disappeared 

and s i n c e  the  disappearance had a t t r a c t e d  much p u b l i c i t y ,  t h i s  Cour t  h e l d  t h a t  

i t  was reasonable  t o  i n f e r  t h a t  the defendant f l e d  f rom the  o f f i c e r  as a r e s u l t  

o f  a consciousness o f  g u i l t  on h i s  p a r t .  I n  t h a t  case, t h i s  Cour t  d iscussed 

t h e  p r o b a t i v e  va lue  o f  f l i g h t  evidence as c i r cums tanc ia l  evidence of g u i l t  by 

ana l yz i ng  va r i ous  op in i ons  o f  t he  F i f t h  C i r c u i t  Cour t  o f  Appeals, More s p e c i f i c a l l y ,  



t h i s  Cour t  r e f e r r e d  t h e r e i n  t o  U n i t e d  S t a t e s  v .  Borders ,  693 F.2d 1318, 1325 

( 1 1 t h  C i r .  1982), U n i t e d  S t a t e  v .  Howze, 668 F.2d 322, 324 - 25 ( 7 t h  C i r .  1982) 

and U n i t e d  S t a t e s  v. White, 488 F.2d 660, 663 ( 8 t h  C i r .  1970), where in  t h e  prd-bat ive  

v a l u e  o f  f l i g h t  ev idence  was cons ide red  t o  be weakened because t h e r e  was a  

s i g n i f i c a n t  t i m e  delay f r o m  t h e  commission o f  t h e  c r i m e  t o  t h e  t i m e  o f  t h e  f l i g h t .  

C o n t r a s t i n g  those  cases f r o m  Bundy (supra ) ,  t h i s  C o u r t  s p e c i f i c a l l y  made 

re fe rence  t o  t h e  f a c t  t h a t  t h e  two a c t s  o f  f l i g h t  o c c u r r e d  o n l y  two days and 

s i x  days, r e s p e c t i v e l y ,  a f t e r  t h e  v i c t i m  had d isappeared and t h a t  t h e  d isappearance 

had a t t r a c t e d  so much p u b l i c i t y  t h a t  t h e  C o u r t  f e l t  i t  c o u l d  reasonab ly  i n f e r  t h a t  

Bundy had f l e d  f r o m  t h e  o f f i c e r s  as a  r e s u l t  o f  a  consciousness of  g u i l t  on h i s  

p a r t  f o r  those  c r imes .  

I n  U n i t e d  S t a t e s  v .  Myers, 550 F.2d 1036 (1977),  t h e  U n i t e d  S t a t e s  C o u r t  o f  

Appeals f o r  t h e  F i f t h  C i r c u i t  ana lyzed t h e  i s s u e  o f  a d m i s s i b i l i t y  o f  f l i g h t .  

C i t i n g  McCormick on Evidence, S e c t i o n  271, i t  s t a t e d  t h a t  a n a l y t i c a l l y ,  f l i g h t  

i s  an admiss ion  by  conduct .  I t s  p r o b a t i v e  v a l u e  as c i rcumstances ev idence  

o f  g u i l t  depends upon t h e  degree o f  c o n f i d e n c e  i n  which f o u r  i n f e r e n c e s  can be 

drawn: ( 1 )  f r o m  t h e  d e f e n d a n t ' s  b e h a v i o r  t o  f l i g h t ;  ( 2 )  f r o m  f l i g h t  t o  consc ious-  

ness of  g u i l t ;  ( 3 )  f r o m  consciousness o f  g u i l t  t o  consciousness o f  g u i l t  concern ing  

t h e  c r i m e  charged; and ( 4 )  f r o m  consciousness o f  g u i l t  concern ing  t h e  c r i m e  charged 

t o  a c t u a l  g u i l t  o f  t h e  c r ime  charged. The C o u r t  s t a t e d  t h a t  "Because o f  t h e  

i n h e r e n t  u n r e l i a b i l i t y  o f  ev idence  o f  f l i g h t ,  and t h e  danger o f  p r e j u d i c e  i t s  use 

may e n t a i l  . .. a  f l i g h t  i n s t r u c t i o n  i s  improper  u n l e s s  t h e  ev idence  i s  s u f f i c i e n t  

t o  f u r n i s h  reasonab le  s u p p o r t  f o r  a l l  f o u r  o f  t h e  necessary  i n f e r e n c e s " .  The 

C o u r t  went on t o  s t a t e :  "The more remote i n  t i m e  t h e  a l l e g e d  f l i g h t  i s  f r o m  t h e  

commission o r  a c c u s a t i o n  o f  an o f f e n s e ,  t h e  g r e a t e r  t h e  l i k e l i h o o d  t h a t  i t  r e s u l t e d  

f r o m  something o t h e r  than  f e e l i n g s  o f  g u i l t  concern ing  t h a t  o f f e n s e . "  



C i t i n g  Myers (supra) ,  t he  Un i t ed  S ta tes  Cour t  o f  Appeals f o r  t h e  Eleventh 

C i r c u i t  s a i d  i n  Borders (supra)  t h a t  when t h e  f l i g h t  i s  n o t  immediate, t h e  

i n fe rence  o f  a  c o n c i ~ u s n e s s  o f  g u i l t  weakens . "The immediacy requi rment  

i s  impor tan t .  It i s  t h e  i n s t i n c t i v e  o r  impu l s i ve  cha rac te r  o f  t he  defendant 's  

behavior ,  1  i ke f l  i nching, t h a t  i n d i c a t e s  f e a r  o f  apprehension and g i ves  

evidence of f l i g h t  such t r us two r th i ness  as i t  possesses ... The more remote 

i n  t ime t h e  a l l e g e d  f l i g h t  i s  f rom the  commission o r  accua t ion  o f  an o f fense ,  

t h e  g r e a t e r  t h e  l i k e l i h o o d  t h a t  i t  r e s u l t e d  f rom something o t h e r  than f e e l i n g s  

of g u i l t  concern ing t h a t  o f f ense "  a t  Page 1326. The a p p e l l a n t  i s  n o t  unaware 

of t he  f a c t  t h a t  p a r t  o f  t h e  ana l ys i s  i n v o l v e s  whether o r  n o t  t h e  defendant 

knows t h a t  he i s  accused o f  a n d s o u g h t h r t h e  commission o f  t h e  c r ime charged, 

and obv ious l y  i n  t h i s  case t h e  a p p e l l a n t  was aware o f  t h e  accusa t ion  as he 

was i n  custody f o r  t he  cr ime charged a t  t h e  t ime o f  t h e  escape. No tw i ths tand ing  

t h i s  fac t ,  however, t he  a p p e l l a n t  would submi t  t h a t  t he  t r i a l  c o u r t  e r r e d  i n  

a d m i t t i n g  t he  tes t imony  o f  t h e  escape and t h e  subsequent c r i m i n a l  a c t i v i t y  i n t o  

evidence because i t  was h i g h l y  p r e j u d i c i a l  and outweighed i t s  p r o b a t i v e  va lue.  

I t s  p r o b a t i v e  va lue  l i e s  o n l y  i n  t h e  f a c t  t h a t  i t  e s t a b l i s h e s  a. "consciousness 

of g u i l t " .  Counsel f o r  t h e  appe l l an t ,  however, had admi t ted  t o  t h e  j u r y  d u r i n g  

v o i r  d i r e ,  opening argument and through h i s  cross-examinat ion o f  t he  S t a t e ' s  

wi tnesses, t h a t  t h e  a p p e l l a n t  had committed t h e  robbery and t he  k i l l i n g  o f  t h e  

Boyds. The issue,  and t h e  o n l y  defense asser ted  by t h e  appe l l an t ,  was whether 

o r  n o t  he was g u i l t y  o f  F i r s t  Degree Murder o r  Second Degree Murder. As such, 

whatever p r o b a t i v e  va lue  t h e  evidence o f  t he  escape and subsequent c r i m i n a l  

a c t i v i t y  had t o  e s t a b l i s h  a  "consciousness o f  g u i l t "  was outweighed by i t s  

p r e j u d i c i a l  va lue.  The p r e j u d i c i a l  va lue  l i e s  i n  t h e  f a c t  t h a t  t h i s  test imony 

was admi t ted  i n t o  evidence mere ly  t o  show the  bad cha rac te r  o f  t h e  appe l l an t ,  and 

thereby p r e j u d i c e d  t h e  j u r y  aga ins t  him. 
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Lastly, the appellant  would submit t ha t  the admission in to  evidence of 

the subsequent criminal a c t i v i t y  was a l so  improper. The court allowed in to  

evidence the testimony of the o f f i c e r s  which established t ha t  the appellant  

had committed various other crimes including an escape, the t h e f t  of the  

motor vehicle,  the assau l t  upon a police o f f i c e r  when the appellant  pointed 

the weapon a t  h i m ,  the t h e f t  of the police o f f i c e r ' s  motor vehicle,  the 

assau l t  and battery committed by the appellant  upon the two o f f i ce r s  and the 

appe l lan t ' s  a c t s  i n  r es i s t ing  a r r e s t  w i t h  violence. All of the testimony as  

t o  these incidences were submitted in to  evidence merely t o  prejudice the 

defendant i n  showing his bad character .  This evidence was transformed from 

a mere "side show" t o  a "feature" of the t r i a l ,  thereby requiring and 

warranting reversal .  Denson v .  S ta te ,  264 So.2d 442 ( 1 s t  DCA 1972) 

In view of the aforesaid ,  the appellant  would submit t ha t  the  t r i a l  court 

erred i n  denying the appe l lan t ' s  Motion in Limine, and allowing the  suspect 

testimony into  evidence, and fur ther  ins t ruct ing the jury t ha t  i f  i t  found 

from the evidence t ha t  the appellant  in any manner attempted t o  escape or  evade 

a threatened prosecution by f l i g h t ,  concealment, res is tence t o  lawful a r r e s t ,  

or  other indications of a des i re  t o  evade prosecution, t ha t  they could consider 

t ha t  along with the other evidence as  evidence of a consciousness of g u i l t  on 

the part  of the appellant ,  thereby requiring t ha t  the  judgment be s e t  as ide ,  

the sentence be vacated, and the matter be remanded to  the t r i a l  court f o r  a 

new t r i a l .  



POIIVT V I I I  

THE TRIAL COURT ERRED IN ITS FINDINGS OF FACT I N  
SUPPORT OF THE DEATH PENALTY AND ITS IMPOSITION OF 
THE DEATH PENALTY UPON THE APPELLANT. 

The t r i a l  c o u r t  found f o u r  aggrava t ing  circumstances t o  e x i s t  as 

enumerated i n  Sec t ion  921.141 ( 5 )  o f  t h e  F l o r i d a  S ta tu tes .  The t r i a l  

c o u r t  a l s o  found t h a t  one m i t i g a t i n g  c i rcumstance e x i s t e d  as enumerated 

i n  Sec t ion  921.141 ( 6 )  o f  t h e  F l o r i d a  S ta tu tes .  Admi t ted ly ,  t h e  t r i a l  

c o u r t  was c o r r e c t  i n  f i n d i n g  t h a t  t h e  c a p i t a l  f e l o n y  was corrlmitted wh-ile t he  

a p p e l l a n t  was engaged i n  t h e  commission o f  o r  an a t tempt  t o  commit robbery 

and b u r g l a r y .  The a p p e l l a n t  would submit ,  however, t h a t  t he  t r i a l  c o u r t  

e r r e d  i n  f i n d i n g  t h a t  t h e  c a p i t a l  f e l o n y  was e s p e c i a l l y  he inous , a t roc ious ,  

and c r u e l  as s e t  f o r t h  i n  Subparagraph 5  ( h )  o f  Sec t ion  921.141 o f  t h e  

F l o r i d a  S ta tu tes .  As t h e  c o u r t ' s  own f i n d i n g s  s t a t e ,  when t he  v i c t i m s  made 

an a t tempt  t o  r un  f rom the  room, t h e  a p p e l l a n t ,  anlied w i t h  t h e  AR-15, sho t  

bo th  repea ted ly .  Th is  does n o t  r i s e ,  however, t o  t h a t  which i s  r e q u i r e d  f o r  

t h i s  s p e c i f i c  f i n d i n g .  As t h i s  Cour t  has sa id ,  a l l  nlurders a re  by t h e i r  

n a t u r e  repugnant t o  ou r  soc ie t y .  Th i s  aggrava t ing  f a c t o r  i s  t o  be u t i l i z e d ,  

however, o n l y  i n  those cases "where t h e  ac tua l  commission o f  t h e  c a p i t a l  

fe lony  was accompanied by such a d d i t i o n a l  a c t s  as t o  s e t  t h e  cr ime a p a r t  f rom 

t h e  norm o f  c a p i t a l  f e l o n i e s  -- the  consc ienceless o r  p i  t i l e s s  cr ime which i s  

unnecessar i l y  t o r t u r o u s  t o  t h e  v i c t i m " .  S ta te  v. Dixon, 283 So.2d 1, 9  ( F l a .  

1973). A lso  see Jackson v. S ta te ,  So. 2d (Sup. 66, 671, 1986). 

I n  Dixon (supra)  as i n  Jackson (supra) ,  where a  s i n g l e  f a t a l  sho t  i s  f i r e d  and 

t h e  v i c t i m  d ies  s h o r t l y  t h e r e a f t e r ,  t h i s  aggrava t ing  f a c t o r  s imp ly  cannot be 

supported. The f a c t  t h a t  t h e  v i c t i m  l i v e d  f o r  s o m e  t i me i n  undoubted 

p a i n  and knew t h a t  shewas f a c i n g  eminent death, h o r r i b l e  as t h i s  p rospec t  may 



have been, does n o t  s e t  such a  senseless murder a p a r t  f rom t h e  norm 

o f  c a p i t a l  f e l o n i e s .  T e f f e t e l l e r  v. State,  439 So.2d 840, 846 ( F l a .  1983). 

Dr. Leonard Walker t e s t i f i e d  t h a t  he performed au tops ies  on t h e  two 

v i c i t m s .  The autops ies es tab l i shed  t h a t  t h e  cause of death as t o  M r .  Boyd 

were two b u l l e t  wounds, one t o  t he  back and one t o  t he  head, e i t h e r  of which 

cou ld  have been f a t a l .  (R 2015 -2017) Mrs. Boyd a l s o  d i e d  f rom a  number of 

b u l l e t  wounds. I t  was h i s  test imony,  however, t h a t  she was a l i v e  a t  t h e  

t ime  of t h e  b u l l e t  wound t o  t he  head which was ins tan taneous ly  f a t a l .  

( R  2033 - 2037) The b u l l e t  wound t o  t h e  head was t he  l a s t  wound t o  be 

i n f l i c t e d  upon her .  As such, i t  i s  c l e a r  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

f i n d i n g  t h a t  t h e  c a p i t a l  f e l o n y  was e s p e c i a l l y  heinous, a t r o c i o u s  and c r u e l .  

The a p p e l l a n t  would a l s o  submit t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  f i n d i n g  

t h a t  t h e  c a p i t a l  f e l o n y  was committed f o r  t h e  purpose o f  avo id i ng  o r  p reven t i ng  

a  l a w f u l  a r r e s t  as enumerated i n  Subparagraph 5  ( e )  o f  Sec t ion  921.141 o f  t h e  

F l o r i d a  S ta tu tes .  The t r i a l  c o u r t  found t h a t  t h e  a p p e l l a n t  knew t h a t  M r .  Boyd 

had recognized him and t h e r e f o r e  a f t e r  d i scuss ing  t h i s  f a c t  w i t h  h i s  co-defendant 

t h a t  they dec ided t h a t  i t  was necessary t o  k i l l  M r .  Boyd so t h a t  he cou ld  n o t  

i d e n t i f y  him. The mere f a c t  t h a t  a  death occurs i s  n o t  enough t o  'invoke t h i s  

aggrava t ing  f a c t o r  when t h e  v i c t i m  i s  n o t  a  law enforcement o f f i c i a l .  Proof 

o f  t he  r e q u i s i t e  i n t e n t  t o  avo id  a r r e s t  and d e t e c t i o n  must be very  s t r ong  

R i l e y  v. S ta te ,  366 So. 2d 19 ( F l  a. 1978). The f a c t  t h a t  t h e  v i c t i m s  knew t h e i r  

a t t a c k e r  i s  i n s u f f i c i e n t  evidence t o  prove beyond a  reasonable doubt t he  

aggrava t ing  f a c t o r  t h a t  t he  dominant mot ive  f o r  t h e  murder was e l i m i n a t i o n  

o f  a  w i tness .  Doyle v. S ta te ,  460 So.2d 350 (F la .  1984) 



The a p p e l l a n t  would a l s o  submit  t h a t  t h e  t r i a l  c o u r t  e r r e d  

i n  f i n d i n g  t h a t  t h e  c a p i t a l  f e l o n y  was a homicide and was committed i n  a 

co ld ,  c a l c u l a t e d  and premedi ta ted manner w i t h o u t  any pretense o r  moral  o r  

l e g a l  j u s t i f i c a t i o n  as enumerated i n  Subparagraph 5 ( i  ) o f  Sec t ion  921.141 

of t he  F l o r i d a  S ta tu tes .  A reasonable i n t r e p r e t a t i o n  o f  t h e  evidence was 

t h a t  t he  a p p e l l a n t  en te red  t he  d w e l l i n g  w i t h  t he  i n t e n t  t o  s t e a l .  There 

was no showing o f  heightened p remed i t a t i on  beyond a reasonable doubt as i s  

necessary f o r  a proper  a p p l i c a t i o n  o f  t h i s  aggrava t ing  f a c t o r .  Blanco v.  

S ta te ,  452 So.2d 520 (F la .  1984). Th i s  aggrava t ing  f a c t o r  i s  in tended t o  

app l y  i n  those murders which a re  cha rac te r i zed  as execut ions o r  c o n t r a c t  

murders. Cannady v. State,  427 So.2d 723 ( F l a .  1983). 

L a s t l y ,  t h e  a p p e l l a n t  would submit  t h e  t r i a l  c o u r t  e r r e d  i n  

imposing t h e  death pena l t y  upon t he  a p p e l l a n t .  A f t e r  exc lus ion  o f  t h e  

improper ly  found aggrava t ing  circumstances as s t a t e d  hereinabove, t he  

a p p e l l a n t  would submit  t h a t  t h e r e  e x i s t e d  o n l y  one v a l i d  aggrava t ing  f a c t o r  

and a t  l e a s t  one v a l i d  m i t i g a t i n g  f a c t o r  as found by t h e  Court .  As such, 

t he re  were s u f f i c i e n t  m i  t i g a t i n g  circumstances t h a t  outweighed t h e  aggrava t ing  

circumstances, thereby  r e q u i r i n g  t h a t  t h i s  Honorable Cour t  vacate t h e  death 

pena l t y  and remand the  ma t te r  t o  t he  t r i a l  c o u r t  f o r  i m p o s i t i o n  o f  a l i f e  

sentence upon t h e  appe l l an t .  



POINT I X  

THE TRIAL COURT ERRED I N  DENYING THE 
APPELLANT'S MOTION TO SUPPRESS. 

P r i o r  t o  t r i a l ,  t h e  a p p e l l a n t  f i l e d  a Mot ion t o  Suppress. (R 3341 - 3342) 

The Mot ion a l l e g e d  t h a t  t he  statements made by t h e  a p p e l l a n t  t o  t h e  law 

enforcement o f f i c e r s  wherein he a l l e g e d l y  confessed t o  t he  cr ime, should be 

suppressed because t he  statements were made as p a r t  and pa rce l  o f  an agreement 

between t h e  a p p e l l a n t  and the  s a i d  law enforcement o f f i c e r s  pursuant t o  which 

he had agreed t o  make i n c r i m i n a t i n g  statements i n  exchange f o r  a con tac t  v i s i t  

w i t h  h i s  w i f e .  The t r i a l  c o u r t  denied t he  Mot ion t o  Suppress. (R 727) 

The a p p e l l a n t  would submit  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  denying t h e  

a p p e l l a n t ' s  Mot ion t o  Suppress h i s  statements i n  v i o l a t i o n  o f  t he  a p p e l l a n t ' s  

r i g h t  t o  Due Process o f  t h e  Law as guaranteed by t h e  Four th  and Four teenth 

Amendments t o  t he  Un i t ed  S ta tes  C o n s t i t u t i o n  and Sec t ion  9, A r t i c l e  I of t h e  

F l o r i d a  C o n s t i t u t i o n .  

The sum t o t a l  o f  t he  test imony on t h e  Mot ion t o  Suppress showed t h a t  t h e  

appe l l an t  was a r r e s t e d  by t h e  Okeechobee County S h e r i f f ' s  Department a t  

approx imate ly  6:15 A.M. on February 27, 1985. He was in formed of h i s  c o n s t i t u -  

t i o n a l  r i g h t s  under Fljranda v. Ar izona, 384 1I.S. 436 (1966).  He was then 

t r anspo r ted  t o  t he  Okeechobee County S h e r i f f ' s  Department J a i l  and again 

adv ised of h i s  r i g h t s  under Miranda (supra) .  For approx imate ly  t he  nex t  two 

hours he was i n t e r r o g a t e d  and i n te r v i ewed  by c e r t a i n  law enforcement o f f i c e r s .  

The a p p e l l a n t  was again in formed o f  h i s  c o n s t i t u t i o n a l  r i g h t s  a t  approx imate ly  

10:30 A.M. The a p p e l l a n t  then began t o  c r y .  A t  t h i s  p o i n t  i n  t ime  t h e  

test imony o f  the  a p p e l l a n t  and t h e  law enforcement o f f i c e r s  a r e n o t  i n  

agreement. The a p p e l l a n t  t e s t i f i e d  t h a t  t he  law enforcement o f f i c e r  asked him 



i f  he would l i k e  t o  see h i s  w i f e  and t h a t  a f t e r  he i n d i c a t e d  t h a t  he would, 

t h e  law enforcement o f f i c e r  s a i d  "1 '11  l e t  you see he r  i f  y o u ' l l  g i v e  me a  

con fess ion" .  The a p p e l l a n t  s a i d  n o t h i n g  t o  t h e  law enforcement o f f i c e r  f o r  

about f i v e  minutes and then i n d i c a t e d  t o  him t h a t  "yeah, I ' d  l i k e  t o  see he r " .  

A t  t h a t  p o i n t  i n  t ime  he gave a  s ta tement  t o  t h e  law enforcement o f f i c e r s  

which i s  t h e  s ta tement  w h i c h  was sought t o  be suppressed. De tec t i ve  

Char les E. Flynn, J r . ,  t e s t i f i e d  t h a t  he i n i t i a l l y  met w i t h  t h e  a p p e l l a n t  

a t  approx imate ly  10:25 A.M. He was t h e r e  f o r  t h e  purpose o f  a d m i n i s t e r i n g  

a  po lygraph examinat ion.  (R 628) He adm in i s t e red  t h e  po lygraph examinat ion 

t o  t he  a p p e l l a n t  and d u r i n g  the  examinat ion had concluded t h a t  t h e  a p p e l l a n t  

was l y i n g  when he denied h i s  invo lvement  i n  t h e  murder o f  t h e  Boyds. (R 635) 

He in fo rmed t h e  a p p e l l a n t  t h a t  i t  was h i s  o p i n i o n  t h a t  he way l y i n g  and t h a t  

he, t h e  appe l l an t ,  had committed t h e  murders. A t  t h a t  p o i n t  i n  t ime,  t h e  

a p p e l l a n t  s t a r t e d  t o  c r y  and " s t a t e d  t h a t  he would l i k e  t o  see h i s  w i f e  i f  she 

would agree t o  see him". (R 635 - 637) The o f f i c e r  t e s t i f i e d  t h a t  t h e  a p p e l l a n t  

s a i d  t o  h im t h a t  t h e r e  was no p o i n t  i n  go ing  onwi th thepo lyg raph  i n t e r v i e w  and 

t h a t  he s t a r t e d  t o  remove t h e  at tachments f rom h i m s e l f .  He, t h e  a p p e l l a n t ,  

then  s a i d  " I ' m  s o r r y .  I l i e d . "  (R 638) I n  response t o  t h a t ,  t h e  o f f i c e r  made 

no comment and t h e  a p p e l l a n t  then s a i d  " j u s t  t e l l  my w i f e  t o  s e l l  o u t . "  (R 638) 

The a p p e l l a n t  then  aga in  s t a r t e d  t a l k i n g  about h i s  d e s i r e  t o  meet w i t h  h i s  w i f e  

and t he  o f f i c e r  s a i d  "1 ' 11  t ry  my b e s t  t o  g e t  he r  here".  (R 639) A f t e r  f i f t e e n  

minutes,  t h e  law enforcement o f f i c e r  asked t h e  a p p e l l a n t  i f  he wanted t o  t a l k  

any f u r t h e r  and he gave no acknowledgment. He l e t  t h e  a p p e l l a n t  know t h a t  

someone was c a l l i n g  h i s  w i f e .  He adv ised  t h e  a p p e l l a n t  o f  t h e  d e s i r e  o f  t h e  

Boyd f am i l y  t o  know what had happened. The a p p e l l a n t  s t a r t e d  c r y i n g  and made 

t h e  s ta tement  "I j u s t  c a n ' t  t a l k  about i t". (R 640 -641) The a p p e l l a n t  then  



i n d i c a t e d  t h a t  he was w i l l  i n g  t o  con t i nue  t a l k i n g  and s a i d  " 1 ' 1  1  t e l l  you 

what you want t o  know a f t e r  I see my w i f e " .  (R 642) The law enforcement 

o f f i c e r  denied t h a t  he ever  t o l d  t h e  a p p e l l a n t  t h a t  i f  he gave a  s ta tement  

o r  a  con fess ion  t h a t  he would a l l o w  t h e  a p p e l l a n t  t o  see h i s  w i f e  o r  t h a t  

he ever  i n d i c a t e d  i n  any manner t o  t h e  a p p e l l a n t  t h a t  he cou ld  see h i s  w i f e  

upon t h e  c o n d i t i o n  t h a t  he gave a  s ta tement  o r  confess ion.  (R 642 - 643) 

The o f f i c e r  then  l e f t  t h e  room and r e t u r n e d  w i t h  some i tems o f  p e r s o n a l t y  

t h a t  t h e  a p p e l l a n t  had requested.  A t  t h a t  p o i n t  i n  t ime  t h e  a p p e l l a n t  s a i d  

" S c o t t  p u t  a l l  t h e  blame on me. He was t he re ,  t oo " .  (R 645) The o f f i c e r  

informed t h e  a p p e l l a n t  t h a t  a t tempts  were be ing  made t o  b r i n g  h i s  w i f e  t o  

t h e  o f f i c e  t o  meet w i t h  him." (R 647) The a p p e l l a n t  was in fo rmed t h a t  law 

enforcement had rece i ved  i n f o r m a t i o n  t o  t h e  e f f e c t  t h a t  t h e  r i f l e  was s t o l e n  

and t h e  a p p e l l a n t  s t a t e d  "I d i d n ' t  s t e a l  i t .  I found i t  on t h e  road."  He 

a l s o  s t a ted ,  i n  r e fe rence  t o  t h e  r i f l e  t h a t  the "AR was m ine " .~he  o f f i c e r  l e f t  

t h e  room t o  see i f  t h e  a p p e l l a n t ' s  w i f e  had been con tac ted  and i f  she had 

a r r i v e d  y e t .  (R 649) He con tac ted  ano ther  law enforcement o f f i c e r  f o r  t h e  

purpose o f  s t a r t i n g  t h e  s e c r e t  r e c o r d i n g  o f  t h e  a p p e l l a n t ' s  s ta tements .  A t  

2:22 P.M. t h e  tape  s t a r t e d  reco rd i ng  i n  t h e  po lygraph room and s h o r t l y  

t h e r e a f t e r  t h e  appel l a n t ' s  w i f e  a r r i v e d .  (R 650) The rea f t e r ,  t h e  conve rsa t i on  

between t h e  a p p e l l a n t  and t h e  law enforcement o f f i c e r  took  p l ace  as more 

s p e c i f i c a l l y  appears i n  t h e  r e c o r d  a t  Page 3603 t o  3647. 

I n  r u l i n g  on t h e  Mot ion t o  Suppress, t h e  c o u r t  en te red  c e r t a i n  f i n d i n g s  

o f  f a c t  where in  i t  found t h a t  t h e  s ta tement  by t h e  a p p e l l a n t  t h a t  he wants t o  

see h i s  w i f e  was o f  h i s  own v o l i t i o n  and t h a t  i t  was n o t  protr~pted by a  

sugges t ion  by the  law enforcement o f f i c e r .  (R 718) The c o u r t  a l s o  found t h a t  

t h e  a p p e l l a n t  s t a t e d  t h a t  he would t e l l  O f f i c e r  F lynn  what he wanted t o  know 



a f t e r  he saw h i s  w i f e .  (R 719) The c o u r t  found, however, t h a t  "no promise" 

was made by t h e  law enforcement o f f i c e r s  t h a t  they  would b r i n g  t h e  a p p e l l a n t ' s  

w i f e  and a l l o w  a  c o n t a c t  v i s i t  w i t h  him i f  he would g i v e  a  f u r t h e r  s ta tement .  

The c o u r t  a l s o  found t h a t  t h e  o f f i c e r  t o l d  t h e  a p p e l l a n t  t h a t  by b r i n g i n g  h i s  

w i f e  t o  t h e  J a i l  t h i s  would be an excep t ion  t o  J a i l  p o l i c y  b u t  t h a t  t hey  were 

do ing i t  because t hey  f e l t  s o r r y  f o r  t he  a p p e l l a n t .  (R 721) I n  i t s  f i n d i n g s  

o f  f a c t ,  t h e  c o u r t  s p e c i f i c a l l y  s t a t e d  t h a t  t h e r e  were no o f f e r s  o r  promises 

o f  any c o l l a t e r a l  b e n e f i t s  o f  any t ype  which were made t o  t h e  a p p e l l a n t  which 

i n f l u e n c e d  t h e  a p p e l l a n t  t o  confess. Tha t  t h e  d e c i s i o n  f o r  t h e  a p p e l l a n t  

t o  make t he  confession was unconnected w i t h  any o f f e r  o f  any b e n e f i t .  "The 

sequencing o f  seeing M r .  Harvey 's  w i f e  f i r s t  be fo re  he confessed was o n l y  t h a t  

and was n o t  a  b e n e f i t  t h a t  i n f l u e n c e d  h im t o  make t he  confess ion.  The f a c t s  

c l e a r l y  i n d i c a t e  t h a t  t h e  d e c i s i o n  t o  make t he  con fess ion  was n o t  caused by 

M r .  Harvey seeing h i s  w i f e  o r  o f f e r  t o  see h i s  wi fe .  (R 726) 

Sirnply s ta ted ,  t he  a p p e l l a n t  would submi t  t h a t  t he  t r i a l  c o u r t  e r r e d  i n  

i t s  f i n d i n g s  o f  f a c t  and o f  law i n  i t s  r u l i n g  on t h e  Mot ion t o  Suppress. The 

a p p e l l a n t  would draw t h i s  C o u r t ' s  a t t e n t i o n  t o  Page 1 o f  t h e  T r a n s c r i p t  of t h e  

c o l l o q u y  between t h e  a p p e l l a n t  and O f f i c e r  F lynn  which appears on Page 3603 of 

t h e  Record on Appeal. There in ,  t he  f o l l o w i n g  c o l l o q u y  appears: 

SGT. FLYNN: Okay? Harvey do you s t i l l  
wanta t a l k  t o  he r?  You, 
you s t i l l  want t o  see he r  
d o n ' t  you? A f t e r  I went 
through a l l  t h a t ,  I hope you 
do. \ Wel l ,  I ' m  l i v i n q  up t o  
mv end o f  t he  barga in .  How 
about you? Do you f e e l  any 
b e t t e r  t h a t  you g o t  some of i t  
o f f  y o u r  ches t?  You ' re  n o t  



f e e l i n g  any b e t t e r  u n t i l  you g e t  
a l l  o f  i t  o f f  your  chest  now I ' m  
t e l  l i n g  you. I 've  been here too  
many t imes. And you do understand 
t h a t  t h e  meeting between you and 
your  w i f e  has t o  be c o n t r o l l e d .  
We c a n ' t  a l l o w  you t o  swap any 
secre ts  o r  any th ing  l i k e  t h a t .  Not 
t h a t  you would t e l l  her  hey go h ide  
the  gun o r  something l i k e  t h a t  b u t  
i t  j u s t  you know, i t s  s t i l l  a p o l i c y  
t h a t  due t o  t he  f a c t  t h a t  you a r e  
now a p r i sone r  under a r r e s t  we j u s t  
c a n ' t  a l l o w  f r e e  v i s i t a t i o n  i f  you 
w i l l .  Do you understand t h a t ?  

LEE HARVEY: Whose going t o  be the re?  

SGT. FLYNN: Who do you want? 

HARVEY : you. 

SGT. FLYNN: Okay. What w e ' l l  do i s  w e ' l l  j u s t  
keep i t  r i g h t  here i n  t h i s  room. 
That way i t ' s  p r i v a t e  among ourselves 
r i g h t  here. Okay? Do you want a cup 
o f  c o f f e e  o r  any th ing? 

LEE HARVEY: I would l i k e  a cup o f ,  a cup o f  water  
though ( i n a u d i b l e  - both t a l k )  

SGT. FLYNN: A cup o f  water? L e t  me ge t  you a cup 
o f  water. 

LEE HARVEY: Everyth ing i s  f a l l i n g  apar t .  

SGT . FLY NN : Well l e t  me ask you a r e  you going t o  
keep your  end o f  t he  bargain? I ' m  
:said 
Gou'd t e i  1 me what h a ~ ~ e n e d  a f t e r  vou 
'la1 ked t o  your  w i f e  a;ld why i t  -hapbened. 
Are you s t i l l  going t o  keep your  end 
o f  t he  baraain? I ' m  aoina t o  t u r n  
t h a t  a i r - c b d i t i o n e r  iown: I t ' s  
g e t t i n g  c o l d  i n  here, Lee, I ' m  c o l d  
w i t h  my coat  on. Do you want my coat?  

LEE HARVEY: No, s i r .  

(emphasis supp l ied)  



The a p p e l l a n t  would submi t  t h a t  Sgt.  F l y n n ' s  own words e s t a b l i s h e d  

t h a t  t he re  was, i n  f a c t ,  a  "barga in "  between him and t h e  appe l l an t .  The 

a p p e l l a n t  agreed t o  make a  statement and o therw ise  confess t o  t h e  cr imes f o r  

which he was a r r e s t e d  i f  law enforcement a l lowed him t o  meet and speak 

w i t h  h i s  w i f e .  For t h e  t r i a l  c o u r t  t o  f i n d  t h a t  t h e  words "barga in "  mean 

any th ing  o t h e r  than an agreement, b e l i e s  t he  t r u t h .  

When t h e  ques t ion  a r i s e s  as t o  t h e  vo lun ta r i ness  o f  a  confess ion,  t he  

i n q u i r y  i s  whether t he  confession was f r e e  and vo lun ta r y .  It i s  c l e a r  t h a t  

any confession must n o t  be e x t r a c t e d  by any s o r t  o f  t h r e a t s  o r  pro~i i ise,  no r  

ob ta ined  by any d i r e c t  o r  i m p l i e d  promises, however s l i g h t .  Nor may t hey  be 

e x t r a c t e d  by any improper i n f l uence .  Brewer v. State,  386 So.2d 232 ( F l a .  1980) 

I n  Brewer (supra) ,  t h i s  c o u r t  h e l d  t h a t  t he  de fendant ' s  i n i t i a l  s ta tement  made 

t o  t he  o f f i c e r s  who had r a i s e d  t h e  spec to r  o f  t h e  e l e c t r i c  c h a i r  and who 

suggested t h a t  t hey  had t he  power t o  a f f e c t  l en iency  f u r t h e r  suggested t o  t h e  

defendant t h a t  he would n o t  be g iven  a  f a i r  t r i a l ,  was coerced and was p r o p e r l y  

excluded a t  t h e  de fendant ' s  t r i a l  f o r  murder. Once i t  i s  e s t a b l i s h e d  t h a t  

t h e r e  were coe rc i ve  i n f l uences  a t t endan t  upon i n i t i a l  confess ion,  t he  coerc ion  

i s  presumed t o  con t inue  un less c l e a r l y  shown t o  have been removed p r i o r  t o  

subsequent confession. - Brewer v. S t a t e  (supra) ,  a t  Pg. 236. An accused may n o t  

be improper ly  urged by d i r e c t  o r  i m p l i e d  promises t o  make a  s ta tement  i n  v i o l a t i o n  

of  t he  b a s i c  t e n e t  o f  law t h a t  a  confessiong defendant s h a l l  be e n t i r e l y  f r e e  f rom 

t h e  i n f l u e n c e  o f  hope o r  f e a r .  A l though a  con fess ion  i s  n o t  rendered i nadm iss ib l e  

mere ly  because t h e  defendant i s  t o l d  t h a t  i t  w i l l  be e a s i e r  on him i f  he t e l l s  

t he  t r u t h ,  where t he  de fendant ' s  unrebu t ted  test imony,  i n  essence, i s  t h a t  h i s  

i n t e r r o g a t o r  s t a t e d  t h a t  he cou ld  g e t  him a  "dea l "  which would r e s u l t  i n  a  

l i g h t e r  sentence f rom t h e  judge, t he  de fendant ' s  con fess ion  should be suppressed. 



Brad ly  v. State,  356 So.2d 849 ( 4 t h  DCA 1978) I n  t h e  case sub j ud i ce ,  i t  

i s  c l e a r  t h a t  t he  a p p e l l a n t ' s  confess ion was the  bargained- for  exchange o r  

qu id  pro quo f o r  the r i g h t  t o  speak w i t h  and have a  contac t  v i s i t  w i t h  h i s  

w i f e .  As such, the  t r i a l  c o u r t  e r red  i n  f i n d i n g  otherwise and denying the 

a p p e l l a n t ' s  Motion t o  Suppress. 
4 

Wherefore, the  appel l a n t  would submit t h a t  t h i s  Honorable Court  should 

f i n d  the Mot ion t o  Suppress was improper ly  denied, reverse the  conv ic t ion ,  

s e t  as ide  the  sentence and remand the ma t te r  t o  t he  t r i a l  c o u r t  f o r  a  new 

t r i a l  i n  con formi ty  herewi th.  



POINT X 

THE TRIAL COURT ERRED I N  DENYING THE 
APPELLANT'S SPECIAL REQUESTED JURY 
INSTRUCTIONS. 

Dur ing  t he  p e n a l t y  phase o f  t he  t r i a l ,  t he  a p p e l l a n t  requested t h e  

4 c o u r t  t o  i n s t r u c t  t he  j u r y  on i t s  Specia l  Requested Ju ry  I n s t r u c t i o n s  as 

more s p e c i f i c a l l y  appear a t  page 3587 - 3594 o f  t h e  Record on Appeal. 

A d d i t i o n a l l y ,  t h e  a p p e l l a n t  requested t h a t  t he  Standard Ju ry  I n s t r u c t i o n s  

be amended i n  o rde r  t h a t  t h a t  p o r t i o n  t h e r e o f  which in fo rms t h e  j u r y  t h a t  

i t s  a l t e r n a t i v e  sentenc ing recommendation t o  t he  death pena l t y  t h a t  t he  

a p p e l l a n t  be sentenced t o  l i f e  imprisonment " w i t h o u t  t he  p o s s i b i l i t y  o f  
h 

pa ro le  f o r  t w e n t y - f i v e  years "  be de le ted  i n  v iew o f  t he  s t a t u t o r y  change 

under Sec t ion  947.03 o f  t he  F l o r i d a  S ta tu tes  as i s  more s p e c i f i c a l l y  argued 

i n  P o i n t  V hereinabove so t h a t  t h e  Jury  I n s t r u c t i o n  would s t a t e  t h a t  t h e  

a l t e r n a t i v e  was l i f e  imprisonment and make no re fe rence  t o  t h e  a p p e l l a n t ' s  

r i g h t  t o  pa ro le .  A d d i t i o n a l l y ,  t he  a p p e l l a n t  requested t h a t  the  Standard 

Ju ry  I n s t r u c t i o n  be amended i n  o rder  t o  d e l e t e  there f rom the  f i n a l  phrase t h a t  

" t he  f i n a l  dec i s i on  as t o  what punishment be imposed r e s t s  s o l e l y  w i t h  t h e  

judge o f  t h i s  c o u r t "  i n  v iew o f  t he  d e c i s i o n  i n  Caldwel l  ( supra) .  The c o u r t  

denied a l l  of t he  a p p e l l a n t ' s  Specia l  Requested Ju ry  I n s t r u c t i o n s .  (R 2575) 

As t o  t h e  l a s t  two requested amendments t o  t h e  Staddard Ju ry  I n s t r u c t i o n s ,  

t he  a p p e l l a n t  would r e l y  upon t h e  Po in t s  and A u t h o r i t i e s  i n  t h e  argument 

p r e v i o u s l y  made hereinabove i n  P o i n t  V and P o i n t  V I .  

Wi th  re fe rence  t o  t he  Specia l  Requested Ju ry  I n s t r u c t i o n s  as more 

s p e c i f i c a l l y  appear i n  t he  Record on Appeal a t  Page 3587 through 3594, t he  

a p p e l l a n t  would r e l y  upon t h e  Po in t s  and A u t h o r i t i e s  r e f e r r e d  t o  i n  t h e  Specia l  



Requested Ju ry  I n s t r u c t i o n s  themselves. A d d i t i o n a l l y ,  however, t he  a p p e l l a n t  

would s p e c i f i c a l l y  r e f e r  t o  t h a t  p o r t i o n  o f  t he  Specia l  Requested Ju ry  

I n s t r u c t i o n s  which appears on Page 3588 o f  t h e  Record on Appeal. There in ,  

i n  t he  second Paragraph t he reo f ,  t he  a p p e l l a n t  s p e c i f i c a l l y  requested t h a t  

t h e  j u r y  be i n s t r u c t e d  as f o l l o w s :  

I n  t h i s  p a r t  o f  t he  t r i a l ,  t he  law does n o t  
f o r b i d  you f rom being i n f l u e n c e d  by p i t y ,  
sympathy o r  compassion f o r  t he  defendant.  
I n  f a c t ,  evidence engendering such f e e l i o g s  
may be cons idered by you as m i  t i g a t i n g  
f a c t o r s  j u s t i f y i n g  t h e  exe rc i se  of mercy. 
Such m i t i g a t i n g  f a c t o r s  a r e  s u f f i c i e n t  by 
themselves t o  suppor t  a  v e r d i c t  f o r  1  i f e  
i m p r i  sonment ( w i t h o u t  t he  poss i  b i  1 i ty  o f  
p a r o l e )  i f  such m i  t i g a t i n g  f a c t o r s  outweigh 
any aggrava t ing  f a c t o r s  you may f ind .  

Compounding t he  c o u r t ' s  e r r o r  i n  r e f u s i n g  and f a i l i n g  t o  g i v e  t h i s  p o r t i o n  o f  

t he  Specia l  Requested Jury  I n s t r u c t i o n ,  t he  a p p e l l a n t  would r e f e r  t o  t h a t  p o r t i o n  

o f  t he  v o i r  d i r e  and t h e  a p p e l l e e ' s  second pena l t y  phase c l o s i n g  argument. 

Dur ing  v o i r  d i r e ,  counsel f o r  t he  a p p e l l a n t  suggested t o  t h e  j u r y  t h a t  t he  c o u r t  

would i n s t r u c t  i t  t h a t  "sympathy" and "mercy" a r e  m i t i g a t i n g  f a c t o r s  which t he  

j u r y  cou ld  cons ider  i n  de te rmin ing  i t s  recornmended adv i so ry  sentence. (R 1554) 

Thereaf ter ,  counsel f o r  t he  appe l lee  asked t h e  j u r o r s  d u r i n g  v o i r  d i r e  i f  they  

would agree n o t  t o  cons ider  sympathy and mercy as f a c t o r s  i n  t h e  pena l t y  phase 

of the  t r i a l  i f  t h e  judge d i d  n o t  i n s t r u c t  them t h a t  these were f a c t o r s  t o  be 

considered. (R 1554A, 1642) And, as p a r t  and parce l  of t he  a p p e l l e e ' s  c l o s i n g  

argument d u r i n g  t h e  p e n a l t y  phase o f  t h e  t r i a l ,  counsel f o r  t he  appe l lee  argued 

t h a t  t he  Ju ry  I n s t r u c t i o n s  d i d  n o t  r e q u i r e  t h e  j u r y  t o  cons ider  sympathy o r  mercy 

i n  m i t i g a t i o n .  (R 3014 - 3016) 

Contrary  t o  Ju ry  I n s t r u c t i o n s  as read  t o  t he  j u r y ,  t h e  law i s  c l e a r  t h a t  

mercy and sympathy f o r  t he  a p p e l l a n t  a re  f a c t o r s  which t he  j u r y  may cons ider  



i n  m i t i g a t i o n  and i n  de te rmin ing  t he  app rop r i a te  recommended o r  adv i so ry  

sentence. R o l l i n s  v. S ta te ,  148 So.2d 274 ( F l a .  1963); P i c c o t t  v. S ta te ,  

116 So. 2d 626 (F la .  1960) The Un i ted  S ta tes  Cour t  o f  Appeals f o r  t h e  

Eleventh C i r c u i t  s p e c i f i c a l l y  h e l d  i n  Drake v. Kemp, 762 F.2d 1449 (1985) 

t h a t  j u s t  as r e t r i b u t i o n  i s  an app rop r i a te  j u s t i f i c a t i o n  f o r  imposing a  

c a p i t a l  sentence, a  j u r y  may o p t  f o r  mercy and impose l i f e  imprisonment a t  

w i l l .  It i s  s t a t e d  t h e r e i n  a t  Page 1460, t h a t  " t he  suggest ion t h a t  mercy 

i s  i n a p p r o p r i a t e  was n o t  o n l y  a  m is rep resen ta t i on  o f  t he  law, b u t  i t  wi thdrew 

from the  j u r y  one o f  t h e  m o s t c e n t r a l  sentenc ing cons idera t ions ,  t he  one most 

l i k e l y  t o  t i l t  t h e  dec i s i on  i n  f a v o r  o f  l i f e " .  There in ,  t he  c o u r t  concluded 

t h a t  t h e  p e t i t i o n e r  had shown a  "reasonable p r o b a b i l i t y "  t h a t  t h e  p rosecu t i on ' s  

remark t h a t  "mercy i s  s i c k l y  s e n t i m e n t a l i t y "  caused t h e  death v e r d i c t  thereby 

rende r i ng  t he  sentenc ing proceeding fundamental l y  u n f a i r  and e n t i t l i n g  t h e  

p e t i t i o n e r  t o  r e 1  i e f .  

Wherefore, t he  a p p e l l a n t  would submit  t h a t  t he  t r i a l  c o u r t  e r r e d  i n  

denying t he  a p p e l l a n t  I s  Specia l  Requested Ju ry  I n s t r u c t i o n s ,  thereby r e q u i r i n g  

t h a t  t h i s  Honorable Cour t  vacate t h e  sentence and remand the  m a t t e r  t o  t h e  

t r i a l  c o u r t  f o r  a  new pena l t y  phase hear ing .  



CONCLUSION 

For the  f o rego ing  reasons, Appel l  a n t  r e s p e c t f u l  l y  requests  t h a t  t h i s  

A Honorable Cour t  s h a l l  e n t e r  an Order e i t h e r  vaca t i ng  t h e  sentence, r e v e r s i n g  

t he  Judgment and remanding t he  ma t te r  t o  t h e  t r i a l  c o u r t  f o r  a  new t r i a l ,  
c 

o r  vaca t ing  t h e  sentence and remanding t he  m a t t e r  t o  t h e  t r i a l  c o u r t  f o r  a  

new p e n a l t y  phase hear ing,  o r  vaca t ing  t h e  sentence and remanding t h e  

m a t t e r  t o  t he  t r i a l  c o u r t  f o r  i r r ~ p o s i t i o n  o f  a  l i f e  sentence upon t he  

appel 1  an t .  

Respect fu l  l y  submi t ted  
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