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PRELIMINARY STATEMENT 

Appell an t  was the  Defendant and Appellee was the Prosecution 

i n  the  Criminal D i v i s i o n  o f  the  C i r c u i t  Court o f  the  Nineteenth J u d i c i a l  

C i r c u i t  i n  and f o r  Ind ian River  County, F lo r ida .  I n  t h i s  b r i e f ,  t he  

p a r t i e s  w i l l  be r e f e r r e d  t o  as they appear before  t h i s  Honorable Court. 

The f o l  1 owi ng symbol s w i  1 1 desi gnate the  appropr iate p o r t i  ons 

o f  the  record: 

"R"  Record on Appeal 

"T" Transcr i  p t  o f  T r i  a1 Proceedings 



STATEMENT OF THE CASE --- 

Appe l l an t  w i  11 r e l y  on h i s  o r i g i n a l  Statement o f  t h e  Case. 

STATEMENT OF THE FACTS 

Appel l  a n t  w i l l  r e l y  on h i s  o r i g i n a l  Statement o f  t h e  Fac ts  i n  

a d d i t i o n  t o  and i n  c o n j u n c t i o n  w i t h  t h e  Statement o f  t h e  Fac ts  as 

submi t ted  by t h e  Appel 1  ee i n  i t s  Answer B r i e f .  



ARGUMENT 

POINT I -- 

THE TRIAL COURT ERRED BY EXAMINING PROSPECTIVE 
JUROR KENEVEN'S FATHER AND I N  HEARING, RULING 
ON AND GRANTING THE APPELLEE'S CHALLENGE FOR 
CAUSE OF PROSPECTIVE JUROR KENEVEN I N  THE 
ABSENCE OF THE DEFENDANT. 

The Appel lee i s  i n c o r r e c t  i n  t h a t  i t  argues t h a t  t h e  t r i a l  

c o u r t  d i d  n o t  e r r  i n  ques t i on ing  p rospec t i ve  j u r o r  Keneven's f a t h e r  

w i t h o u t  Appe l l an t  be ing  p resen t  because t h i s  was n o t  a  stage o f  t h e  t r i a l  

where fundamental f a i r n e s s  m igh t  be thwar ted.  I n i t i a l l y ,  i t  must be 

remembered t h a t  Rule 3  . I80  o f  t he  F l o r i d a  Rules o f  Cr im ina l  Procedure 

p rov ides  t h a t  i n  a l l  p rosecu t ions  f o r  c r ime t he  Defendant s h a l l  be p resen t  

a t  t he  beg inn ing  o f  t he  tri a1 d u r i  ng t h e  examinat ion, cha l  1  engi  ng , 

impanel ing and swearing o f  t h e  j u r y .  A d d i t i o n a l l y ,  t h i s  Cour t  has 

p rev ious l y  he ld  t h a t  a  Defendant i n  a  f e l o n y  p rosecu t ion  has t h e  r i g h t  t o  

an open, p u b l i c  t r i a l  and t o  be p resen t  a t  every stage of t he  proceeding 

as p rov ided  by s t a t u t e ,  and t h a t  i t  i s  an i nvas ion  o f  these r i g h t s  and 

r e v e r s i b l e  e r r o r  f o r  a  t r i a l  judge t o  examine and pass upon t he  

q u a l i f i c a t i o n s  o f  a  sworn j u r o r ,  when such i s  done ou t s i de  t h e  courtroom 

and n o t  i n  t he  p resen t  o f  t h e  Defendant. Shou l t z  -- v. Sta te ,  106 So.2d 424 

(Fla.1958).  Al though t h i s  case i s  f a c t u a l l y  d i s t i n g u i s h a b l e  i n  t h a t  

n e i t h e r  t h e  Defendant no r  her  counsel were p resen t  when t h e  t r i a l  judge 

r u l e d  upon t h e  qua1 i f i c a t i o n s  o f  t he  j u r o r ,  t h e  Appe l l an t  would submit  

t h a t  t h e  r a t i o n a l e  a p p l i e s  no l e s s  t o  t he  case sub j u d i c e .  Moreover, i n  

Salcedo v.  S ta te ,  -- So. 2d , 11 FLW 2392 ( 1  DCA 19861, i t  was 



he ld  t h a t  the  exerc ise o f  a  chal lenge o f  a  j u r o r  i s  one o f  the essent ia l  

stages o f  a  c r imina l  t r i a l  where the  Defendant's presence i s  required.  

C i t i n g  Lane v. State,  459 So.2d 1145 (F la .  3d DCA 1984), the  Court he1 d  --- 
t h a t  i t  i s  n o t  a  mere "mechanical func t ion" ,  b u t  may invo lve  the  

fo rmula t ion  o f  on-the-spot s t ra tegy  decis ions whi ch may i n f l  uenced by the  

ac ts  o f  the  Sta te  a t  the  t ime.  The exerc ise o f  peremptory chal 1  enges i s  

essent ia l  t o  the  fa i rness  o f  a  t r i a l  by j u r y  Walker -- v. State,  438 So.2d 

969, ( F l  a. 2d DCA 1983). 

A d d i t i o n a l l y ,  a1 though t h i s  Court ra i sed  the  issue and 

refused t o  answer the  quest ion r a i s e d  i n  Herzog -- v. State, 439 So.2d 1372 

( F l  a. 19831, the  Appel 1  ant  would submit t h a t  t he  Defendant ' s  i nvol untary 

absence dur ing  a  non-crucia l  stage o f  a  t r i a l  f o r  a  c a p i t a l  of fense 

cons t i t u tes  r e v e r s i b l e  e r r o r .  

The Appellee a l so  argues t h a t  the  Appel lant su f fe red no 

r e s u l t i n g  pre jud ice  from the dismissal o f  Ms. Keneven as she had 

previously s ta ted  her b e l i e f  t h a t  the  Appel lant  was g u i l t y  o f  the  cr ime 

charged. A1 though the  Record would reveal t h a t  the t r i a l  cou r t  he ld  t h a t  

i t  had determined t h a t  prospect ive j u r o r  Keneven was not  competent as a  

j u r o r  and t h a t  the  t r i a l  c o u r t  reached i t ' s  conclusion before speaking 

w i t h  her fa the r ,  the  Appel lant would submit t h a t  t h i s  i s  no t  d i s p o s i t i  ve 

of the issue.  As prev ious ly  argued, the  Appell an t  would submit t h a t  had 

he been present i n  chambers dur ing  the  examination o f  prospect ive j u r o r  

Keneven's fa the r ,  t h a t  he would have requested o f  h i s  counsel t h a t  f u r t h e r  

i n q u i r y  and examination o f  Ms. Keneven take place. Assuming t h a t  had 

occurred, the  Appel lant  would submit i t  i s  impossible f o r  t h i s  Court t o  

determine whether or  no t  she would have, i n  f a c t ,  proven t o  be a  competent 



j u r o r  and an a p p r o p r i a t e  s u b j e c t  of a  cha l lenge  f o r  cause. It i s  c l e a r  

t h a t  t he  ques t i on ing  o f  t h e  s a i d  p rospec t i  ve j u r o r ' s  f a t h e r  c o n s t i t u t e d  

t he  f u n c t i o n a l  equi  va l  e n t  o f  t he  ques t i on ing  o f  t he  p rospec t i  ve j u r o r  

h e r s e l f  . The t r i a l  c o u r t  i t s e l f  understood t h i s  when i t  placed M r .  

Keneven under oath.  The Appel l  ee ' s  r e1  i ance  on Garc ia  -- v. Sta te ,  472 So.2d 

360 (Fla.1986) i s  misplaced. I n  t h a t  case t h e  Cour t  h e l d  t h a t  t h e  S t a t e  

had t h e  burden o f  p rov ing  t h a t  t h e r e  was no r e s u l t i n g  p r e j u d i c e  t o  t h e  

Appe l l an t  and t h e  f a c t s  o f  t h a t  case a re  a1 so c l e a r l y  d i s t i n g u i s h a b l e  from 

the  case be fo re  t h i s  Cour t .  For t h e  Appel lee t o  argue t h a t  t h e  Appe l l an t  

should have connnunicated h i s  d e s i r e  t h a t  Ms. Keneven be a1 1  owed t o  be a  

j u r o r  t o  h i s  counsel i s  p rob lemat ic .  How cou ld  t h e  Appe l l an t  have 

communicated such thought  t o  h i s  counsel when he wasn ' t  even p resen t?  The 

f a c t  t h a t  t h e  A p p e l l a n t ' s  counsel acquiesced t o  t he  S t a t e ' s  cha l leoge  f o r  

cause i s  i r r e l e v a n t  i f  t h e  Appe l l an t  was n o t  p resen t  a t  t h a t  t i m e  and i f  

he d i d  n o t  subsequent ly r a t i f y  t h a t  dec i s i on .  Furthermore, f o r  t he  

Appel lee t o  submit  t h a t  an o b j e c t i o n  should have been made t o  p r o p e r l y  

preserve t h i s  i s s u e  f o r  appeal i s  a l s o  absurd. How c o u l d  t h e  Appe l l an t  

have made any such o b j e c t i o n  when he d i d  n o t  know what occurred i n  

chambers? The Appel l  e e l s  r e1  i ance  on Maggard -- v. Sta te ,  399 So.2d 973 

(Fla.1981) i s  a1 so misp laced as i n  t h a t  case t he  Defendant was p resen t  and 

s t i l l  f a i l e d  t o  r e g i s t e r  an o b j e c t i o n  t o  t h e  p rospec t i ve  j u r o r  on t h e  

Record. 

The Appel lee a1 so argues t h a t  t h e  Record r e v e a l s  t h a t  t h e  

Appe l lan t  had ac tua l  n o t i c e  o f  t he  na tu re  and purpose of t h e  in-chambers 

examinat ion o f  Ms. Keneven's f a t h e r .  It suggests t h a t  t h e  i n f e r e n c e  t o  be 

drawn from t h e  Record i s  t h a t  t h e  Appel l  a n t ' s  absence was vo lun ta r y .  



a  defendant who v o l u n t a r i l y  absents h imse l f ,  who knows t h a t  j u r o r  

c h a l l  enges wi 11 t ake  p lace  i n  h i s  absence and whose a t t o r n e y s  waive 

h i  s  presence, and cooperates w i t h o u t  o b j e c t i o n  d u r i n g  t h e  exe rc i se  o f  

chal  1  enges , t o  t h e r e a f t e r  c l a i m  r e v e r s i b l e  e r r o r  on appeal " . Th i s  

case i s  f a c t u a l  l y  d i s t i n g u i s h a b l e ,  however, because t h i s  Cour t  he1 d  

t h a t  F e r r y  had vo l  u n t a r i  l y  absented himsel f , thereby  rende r i ng  t h e  

dec i s i on  i n  F ranc i s  (supra)  i n a p p o s i t e .  Th i s  Cour t  h e l d  "it i s  

unequivocal  t h a t  no one prevented F e r r y  f rom be ing  p resen t  d u r i n g  

chal lenges and, as s ta ted ,  F e r r y  was p resen t  when t h e  t r i a l  judge 

no ted  he was l e a v i n g  and quest ioned F e r r y ' s  counsel who then waived 

F e r r y ' s  presence. Coup1 ed w i t h  t h e  observa t ion  t h a t  t h e r e  were 

numerous ins tances  when t he  t r i a l  c o u r t  l i b e r a l l y  a l l  owed F e r r y  a  

break, we conclude t h a t  F e r r y  i s  n o t  e n t i t l e d  t o  a  new t r i a l  on t h i s  

ground." Contrary ,  t he  o n l y  reasonable i n f e r e n c e  which can be drawn 

f rom t h e  Record i n  t h e  case sub j u d i c e  i s  t h a t  t h e  Appe l l an t  was n o t  

present  i n  chambers because he was no i n v i t e d  i n t o  chambers by t h e  

t r i a l  judge. As such, i t  i s  c l e a r  t h a t  t h e  A p p e l l a n t ' s  absence was 

i n v o l u n t a r y  , thereby  r e q u i r i n g  reve rsa l  and remand f o r  a  new t r i a l  . 
I n  conc lus ion ,  t h e  Appel lee seems t o  argue t h a t  t h e  e r r o r ,  i f  

any, was harml ess. It i s  c l e a r ,  however, t h a t  t he  harml ess -e r ro r  t e s t  

p laces  t h e  burden on t h e  S ta te ,  as t h e  b e n e f i c i a r y  o f  t h e  e r r o r ,  t o  prove 

beyond a  reasonable doubt  t h a t  t h e  e r r o r  complained o f  d i d  n o t  c o n t r i b u t e  

t o  t h e  v e r d i c t  o r ,  a1 t e r n a t i v e l y  s ta ted ,  t h a t  t h e r e  was no reasonable 

poss i  b i l  i ty t h a t  t h e  e r r o r  c o n t r i b u t e d  t o  t he  c o n v i c t i o n  -- S t a t e  vs . 
D i g u i l i o ,  491 So.2d 1129 (Fla.1986).  As i n  F ranc i s  (supra) ,  t h i s  Cour t  

cannot assess t h e  e x t e n t  o f  p r e j u d i c e ,  i f  any, which t h e  Appe l l an t  



susta ined by n o t  being present  i n  chambers dur ing t h e  quest ioning o f  

p rospect ive  j u r o r  Keneven's f a t h e r  and the  subsequent e x e r c i s e  o f  and 

g r a n t i n g  of t h e  cha l lenge  for  cause o f  p rospect ive  j u r o r  Keneven. 



POINT 11 -- 

THE TRIAL COURT ERRED I N  DENYING THE APPELLANT'S 
MOTION TO DISCLOSE THE IDENTITY OF THE CONFIDENTIAL 
INFORMANT OR I N  THE ALTERNATIVE I N  FAILING TO HOLD 
AN I N  CAMERA HEARING. 

The Appe l lan t  would submit t h a t  i n  determin ing whether o r  n o t  

t he  t r i a l  c o u r t  e r r e d  i n  denying the  Appe l l an t ' s  Motion t o  D isc lose  the  

I d e n t i t y  of the  c o n f i d e n t i a l  in fo rmant ,  i t  must be determined whether o r  

n o t  t he  S ta te  f u l f i l l e d  t he  i n i t i a l  t h resho ld  requirement o f  showing t h a t  

t he  person whose i d e n t i t y  they sought t o  p r o t e c t  was, i n  f ac t ,  a  

"con f i  den t i  a1 in fo rmant "  , thereby g i v i n g  r i s e  t o  t he  S t a t e ' s  p r i  v i  1  ege of 

non-d isc losure.  As t h e  Appel lant  argued a t  t r i a l  , the  Appellee 

i n i t i a l l y  has the  burden o f  e s t a b l i s h i n g  t h a t  t h e r e  i s  a  l e g i t i m a t e  reason 

n o t  t o  d i s c l o s e  the  i d e n t i t y  o f  t he  person whose name i s  sought t o  be 

d isc losed.  Otherwise, t h e  t r i a l  c o u r t  cannot r u l e  on the  i ssue  o f  whether 

o r  n o t  t h a t  person i s  e n t i t l e d  t o  c o n f i d e n t i a l  in fo rmant  p ro tec t i on .  

Moreover, the  S ta te  cou ld  s imply re fuse  t o  d i sc lose  the  i d e n t i t y  o f  a  

person based upon a  bare a1 1  egat ion  t h a t  t he  s a i d  person i s  a  c o n f i d e n t i a l  

in fo rmant .  Rule 3.220 ( c )  ( 2 )  o f  t h e  F l o r i d a  Rules o f  Cr iminal  Procedure 

prov ides f o r  c o n f i  d e n t i a l  in fo rmant  p ro tec t i on .  The Rule, however, does 

no t  e x i s t  i n  a  vacuum. Where the  S ta te  does n o t  e s t a b l i s h  t h a t  an 

anonymous wi tness should be given c o n f i  den t i  a1 in fo rmant  p ro tec t i on ,  b u t  

chooses t o  re fuse  t o  d i sc lose  t h e i r  i d e n t i t i e s  on l y  because o f  t he  a l l eged  

request  of the  wi tness t o  remain anonymous, the  asse r t i on  i s  i n s u f f i c i e n t  

t o  deny the  Defendant 's request  f o r  t he  name o f  the  eyewitness. 

Featherstone -- vs. State,  440 So.2d 457 (Fla.App. 4  D i s t .  1983). 



J u s t  as F l o r i d a  Rule o f  Cr im ina l  Procedure 3.200 ( c )  ( 2 )  

p r o t e c t s  c o n f i  d e n t i  a1 in fo rmants  , R I J ~  es 3.220 ( i  ) p rov ides  a  method by 

which t h e  Cour t  may s a t i s f y  i t s e l f  t h a t  a  w i tness  i s  e n t i t l e d  t o  t h e  

p r o t e c t i o n  a f f o r d e d  a  " c o n f i d e n t i a l  i n f o rman t "  . Given t he  need t o  balance 

t h e  p u b l i c  i n t e r e s t  i n  p r o t e c t i n g  t h e  f l o w  o f  i n f o rma t i on  from 

c o n f i  d e n t i  a1 in fo rmants  a g a i n s t  an i n d i v i d u a l  ' s  r i  ght  t o  prepare h i  s  

defense, and i n  camera hear ing  should be he ld .  -- S t a t e  vs. Jimenez, 428 

So.2d 356 (3d  DCA 1983).  Thi  s  Cour t  he1 d  i n  -- S t a t e  vs. Hassberger, 350 

So.2d 1 (Fla.19771, t h a t  a l though Rule 3.220 ( c )  ( 2 )  o f  t h e  F l o r i d a  Rules 

o f  Cr im ina l  Procedure does n o t  r e q u i r e  d i s c l o s u r e  o f  t h e  name o f  a  

c o n f i d e n t i a l  i n f o rman t  un less  t h e  c o n f i d e n t i a l  i n fo rmant  i s  t o  be produced 

a t  a  hear ing  o r  t r i a l ,  o r  a  f a i l u r e  t o  d i s c l o s e  h i s  i d e n t i t y  w i l l  i n f r i n g e  

t he  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  accused, t h e  Rule cannot be presumed t o  

l a y  down a  p r i n c i p l e  o f  subs tan t i ve  law. There e x i s t s  a  l e g i t i m a t e  

i n t e r e s t  i n  ba lanc ing  t he  s a f e t y  o f  a  w i tness  aga ins t  t he  need f o r  f u l l  

and compl e t e  cross-exami n a t i o n .  Even where t h e  i n fo rmer  never t e s t i f i e s  

a t  t r i a l  o r  hear ing,  b u t  s imp ly  p rov ides  t he  p o l i c e  w i t h  i n f o r m a t i o n  which 

i s  h e l p f u l  i n  t h e i r  i n v e s t i g a t i o n  o f  cr ime,  t h e r e  a re  due process 

l i m i t a t i o n s  on t h e  e x t e n t  o f  t he  p r i v i l e g e .  Where d i s c l o s u r e  o f  an 

i n f o r m e r ' s  i d e n t i t y  i s  r e l e v a n t  and h e l p f u l  t o  t h e  defense o f  an accused, 

o r  i s  e s s e n t i a l  t o  a  f a i r  determi  n a t i o n  o f  t h e  cause, t h e  p r i v i l e g e  must 

g i v e  away. No f i x e d  r u l e  w i t h  r espec t  t o  d i s c l o s u r e  e x i s t s .  -- S t a t e  vs. 

Hassberger ( sup ra ) .  As such, t h e  Appel l  a n t  would submit  t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  n o t  r e q u i r i n g  t h e  c o n f i d e n t i a l  i n f o rman t  t o  appear b e f o r e  

i t  a t  an i n  camera hear ing  and i n  f u r t h e r  r e q u i r i n g  t h e  S ta te  o f  F l o r i d a  

t o  f u l f i l l  i t ' s  i n i t i a l  burden o f  e s t a b l i s h i n g  by competent evidence t h e  



s p e c i f i c  t h r e a t  t o  t h e  l i f e  o r  s a f e t y  o f  t h e  anonymous w i tness ,  thereby  

r e q u i r i n g  non-d isc losure  o f  h i s  o r  her  name. The Appe l l an t  would submit  

t h a t  as f a r  as t h e  t r i a l  c o u r t  c o u l d  t e l l ,  w i t h o u t  t h e  a i d  of an i n  camera 

hear ing,  t h e  anonymous w i t ness  was no more a  " c o n f i d e n t i a l  i n f o rman t "  than  

was any o t h e r  w i tness  1  i s t e d  by t h e  S t a t e  i n  i t ' s  Answer t o  t h e  Deniand f o r  

Discovery.  Wherefore, t h i s  Cour t  should reve rse  t h e  c o n v i c t i o n  and remand 

t h e  ma t te r  f o r  a  new t r i a l  . 



CONCLUSION 

WHEREFORE, based upon t h e  fo rego ing  reasons and a u t h o r i t i e s  

c i t e d  here in ,  i n  a d d i t i o n  t o  t h e  reasons and p o i n t s  and a u t h o r i t i e s  c i t e d  

i n  t h e  Appel 1  a n t ' s  I n i  ti a1 B r i e f  , t h e  Appel 1  a n t  r e s p e c t f u l  l y  reques ts  t h a t  

t he  judgment and sentence o f  t h e  t r i a l  c o u r t  be reversed and t h a t  t h i s  

case be remanded t o  t he  t r i a l  c o u r t  f o r  a  new t r i a l  . 
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