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STATEMENT O F  THE I S S U E S  

WHETHER THE COURT ERRONEOUSLY AGREED WITH 
COUNSEL TO DELETE THE INSTRUCTIONS ON 
J U S T I F I A B L E  AND EXCUSABLE HOMICIDE AND WHETHER 
THE QUESTION IS PROPERLY BEFORE T H I S  COURT AND 
WHETHER THE ERROR, I F  ANY, WAS HARMLESS? 

WHETHER THE TRIAL COURT PALPABLY ABUSED I T S  
DISCRETION I N  I T S  RULINGS ON APPELLANT'S 
MOTIONS FOR SANCTIONS AND FOR A CONTINUANCE 
WHERE I T  HAD HELD A PROPER RICHARDSON HEARING 
AND THE RECORD AFFIRMATIVELY SHOWS AN ABSENCE 
O F  PREJUDICE AND WHETHER APPELLANT HAS 
PROCEDURALLY DEFAULTED THAT PORTION OF THE 
CLAIM HE LABLES CONSTITUTIONAL? 

WHETHER APPELLANT IS ENTITLED TO CLAIM THAT 
THE TRIAL COURT ERRED TO H I S  PREJUDICE I N  I T S  
RULING ON THE CODEFENDANT'S INCOMPLETE ATTEMPT 
AT IMPEACHMENT BY THE USE OF AN ALIAS WHERE 
THAT IS NOT A PROPER B A S I S  FOR IMPEACHMENT AND 
THE RULING WAS NOT ERROR AS TO THE 
CODEFENDANT? 

WHETHER THE TRIAL COURT ERRED I N  NOT 
SEQUESTERING THE JURY BETWEEN THE GUILT AND 
PENALTY PHASES OF THE TRIAL WHEN THERE WERE NO 
CIRCUMSTANCES WHICH WOULD HAVE J U S T I F I E D  THE 
USE OF THE TRIAL COURT'S DISCRETION TO DO SO?  

WHETHER THE TRIAL COURT ERRED TO THE PREJUDICE 
OF THE APPELLANT I N  RULING THAT HE COULD NOT 
GO INTO THE S P E C I F I C S  OF THE NON APPLICABLE 
AGGRAVATING CIRCUMSTANCES AND THAT RULING D I D  
NOT PRECLUDE ANY PROPER FORM OF ARGUMENT? 

A. WHETHER APPELLANT IS ENTITLED TO MAKE A 
CALDWELL V. M I S S I S S I P P I  TYPE ARGUMENT ON THE 
B A S I S  OF THE COURT'S REJECTION OF A REQUESTED 
JURY INSTRUCTION THAT DID NOT ACCURATELY STATE 
THE LAW OF FLORIDA AND WHERE THE JURY 



INSTRUCTIONS D I D  ADDRESS THE CONCERNS AT THE 
ROOT OF CALDWELL REMINDING THE JURORS OF THE 
GRAVITY OF THEIR UNDERTAKING AND THE FACT THAT 
HUMAN LIFE WAS AT STAKE? 

B. WHETHER THE TRIAL COURT ERRED I N  NOT 
REDEFINING REASONABLE DOUBT I N  THE PENALTY 
PHASE INSTRUCTIONS? 

C. WHETHER THIS COURT CAN REACH APPELLANT'S 
CLAIM THAT THE JURY INSTRUCTIONS WERE 
ERRONEOUS UNDER HARICH V. STATE? 

D. WHETHER THERE WAS CUMULATIVE ERROR I N  THE 
PENALTY PHASE INSTRUCTIONS THAT WOULD WARRANT 
REVERSAL? 

WHETHER APPELLANT I S  ENTITLED TO CLAIM THAT 
THE STATE'S PROOF OF THE AGGRAVATING FACTOR 
FAILED BECAUSE APPELLANT ACTED WITH A PRETENSE 
OF LEGAL OR MORAL JUSTIFICATION WHERE THIS WAS 
NOT RAISED BELOW AND EVEN I F  I T  HAD BEEN I S  
NOT SUPPORTED BY THE EVIDENCE? 

VIII 

WHETHER APPELLANT'S SENTENCE I S  PROPORTIONAL 
TO HIS OFFENSE AND HIS CHARACTER AND 
BACKGROUND? 



SUMMARY OF  THE ARGUMENT 

Pursuant t o  t h i s  cour t ' s  decision i n  Stewart, infra,  

appellant has procedurally defaulted t h i s  issue. Appellant d i d  

not defend on the ground that  the k i l l ing  of the victim was 

e i ther  ju s t i f i ab le  or excusable e i ther  i n  h i s  presentation to  the 

jury or h i s  motions for judgment of acqui t ta l  t o  the court. 

To the extent there is merit t o  appellatn 's  Harris v .  S t a t e  

based argument the error  was harmless because manslaughte is a t  

l e a s t  two steps removed from murder i n  the 

The t r i a l  court d i d  not palpably abuse i ts discret ion i n  

declining t o  impose sanctions for the s t a t e ' s  l a t e  disclosure of 

the witness Blanton. I t  had conducted a Richardson hearing. 

And, it could properly conclude, as it d i d ,  tha t  appellant 

suffered no prejudice. I t  could a lso properly conclude that  no 

sanctions were necessary i n  l i g h t  of what the s t a t e  had already 

done i n  helping t o  locate possible impeaching witnesses. 

Nor, d i d  the t r i a l  court palpably abuse i ts discret ion i n  

denying appel lant ' s  motions for continuance. Appellant presented 

impeaching evidence. The witness he was unable t o  subpoena could 

offer  nothing but cumulative evidence. And, there was no proffer 

as t o  what the missing witness would have been able t o  add. I t  

seems a t  best that  h i s  testimony too would have been cumulative. 

Appellant has procedurally defaulted the const i tu t ional  

calim because he d i d  not present it to  the t r i a l  court. 



I11 

A p p e l l a n t  had  no r i g h t  t o  impeach t h e  w i t n e s s  Jones  w i t h  t h e  

u s e  o f  a n  a l i b i  a s  t h a t  is n o t  a  proper b a s i s  f o r  impeachment. 

Noth ing  i n  S m i t h  v .  I l l i n o i s ,  i n f r a  c h a n g e s  t h i s .  The p o l i c y  

c o n s i d e r t i o n s  advanced  by S m i t h  a r e  n o t  advanced  by a l l o w i n g  t h e  

e l i c i t a t i o n  o f  t h e  u s e  o f  a n  a l i a s .  

A p p e l l a n t ' s  p o i n t  is n o t  p r o p e r l y  b e f o r e  t h e  c o u r t .  H e  d i d  

n o t  make t h e  o b j e c t i o n  or j o i n  i n  it. And t h e  c o u r t ' s  r u l i n g  on 

t h e  c o d e f e n d a n t ' s  a t t e m p t  d i d  him no p r e j u d i c e  b e c a u s e  h i s  t r  i a l  

s t r a t e g y  c a l l e d  f o r  impeaching  o n l y  a  few s p e c i f i c s  o f  J o n e s  

t e s t i m o n y .  H e  r e l i e d  o n  J o n e s '  o t h e r  t e s t i m o n y  t o  s u p p o r t  h i s  

a t t a c k  o n  Townsend 's  c r e d i b i l i t y .  

I V  

S e q u e s t r a t i o n  o f  t h e  j u r y  be tween  g u i l t  and  p e n a l t y  p h a s e s  

l i e s  w i t h i n  t h e  sound d i s c r e t i o n  o f  t h e  t r i a l  c o u r t .  And, t h e r e  

were no c i r c u m s t a n c e s  b e f o r e  t h e  t r i a l  c o u r t  or s u g g e s t e d  t o  t h i s  

c o u r t  t h a t  would have  r e q u i r e d  t h e  t r i a l  c o u r t  t o  e n t e r  s u c h  a  

s e q u e s t r a t i o n  o r d e r .  The c i r c u m s t a n c e s  t h a t  set  t h e  d e l i b e r a t i v e  

p o r t i o n  o f  t h e  j u r y ' s  work a s i d e  f rom i ts o t h e r  w o r k  a r e  such  

t h a t  o n l y  t h a t  p o r t i o n  is v u l n e r a b l e  t o  t h e  p o s s i b i l i t y  of 

p r e j u d i c e  a c c o r d i n g  t o  t h e  r e a s o n i n g  t h i s  c o u r t  found  p e r s u a s i v e  

i n  L i v i n s s t o n  v .  S t a t e ,  i n f r a .  F o l l o w i n g  a p p e l l a n t ' s  l o g i c  would 

b e  c o u n t e r  t o  t h i s  c o u r t ' s  pr ior  r e a s o n i n g  i n  t h i s  a r e a  and would 

r e q u i r e  t h a t  a l l  j u r i e s  be s e q u e s t e r e d  f rom t h e  b e g i n n i n g  o f  

t r i a l  u n t i l  t h e  r e t u r n  o f  t h e  v e r d i c t ,  a n  a b s u r d  r e s u l t .  



v 

A p p e l l a n t  d i d  men t ion  and  a r g u e  t h a t  t h e r e  were n i n e  

p o s s i b l e  a g g r a v a t i n g  c i r c u m s t a n c e s  and t h a t  t h e  s t a t e  was o n l y  

a r g u i n g  o n e .  A p p e l l a n t  d i d  make a p r o p o r t i o n a l i t y  a rgumen t ,  

a l t h o u g h  n o t  t h e  o n e  s u g g e s t e d  as  p r e c l u d e d  by  a p p e l l a n t ' s  

a rgumen t .  A p p e l l a n t  ' s  c o u n s e l  is o n l y  s e c o n d  g u e s s i n g  t r i a l  

c o u n s e l  o n  t h i s  matter. T r i a l  c o u n s e l  had  a l l  t h e  tools  h e  

needed  to  make t h e  p r o p o r t i o n a l i t y  a rgumen t  s u g g e s t e d  i n  h i s  

b r i e f  i n  t h e  p e n a l t y  p h a s e  i n s t r u c t i o n s .  The  c o u r t ' s  r u l i n g  d i d  

n o t h i n g  t o  p r e c l u d e  t h i s  l i n e  o f  a rgument .  The t r i a l  c o u r t  

c o r r e c t l y  s u s t a i n e d  t h e  s t a t e ' s  o b j e c t i o n .  A p p e l l a n t  was n o t  

p u r s u i n g  t h e  e v i d e n c e  and was a s k i n g  t h e  j u r o r s  to  s i m p l y  c o u n t  

and  n o t  we igh .  

VI -A 

The t r i a l  c o u r t  d i d  e r r  i n  r e j e c t i n g  a p p e l l a n t ' s  r e q u e s t e d  

i n s t r u c t  i o n  number s i x  f o r  t h e  p e n a l t y  p h a s e  i n s t r u c t  i o n s  b e c a u s e  

it was n o t  a n  a c c u r a t e  s t a t e m e n t  o f  t h e  law. T h i s  c o u r t  h a s  

n e v e r  h e l d  t h a t  t h e  Tedde r  s t a n d a r d  a p p l i e s  t o  o v e r r i d e s  o f  a 

d e a t h  recommenda t ion .  The j u r y  i n s t r u c t i o n s  o n  t h e  p e n a l t y  p h a s e  

i n  t h i s  case a d d r e s s e d  t h e  c o n c e r n s  e x p r e s s e d  i n  C a l d w e l l  v .  

Mississippi by  r e m i n d i n g  t h e  j u r o r s  o f  t h e  g r a v i t y  o f  t h e i r  

u n d e r t a k i n g  and  a s k i n g  t hem t o  remember t h a t  a human l i f e  is a t  

s t a k e .  A f f i r m a n c e  is mandated b e c a u s e  a p p e l l a n t  p r o c e d u r a l l y  

d e f a u l t e d  h i s  C a l d w e l l  claim by  h i s  f a i l u r e  t o  object o n  t h i s  

g r o u n d  t o  t h e  c o u r t  below.  And, e v e n  i f  t h i s  c o u r t  c o u l d  r e a c h  

t h e  merits it would h a v e  t o  a f f i r m  o n  t h e  b a s i s  of p r i o r  

p r e c e d e n t .  



B 

T h e r e  was no  n e c e s s i t y  for t h e  t r i a l  c o u r t  to  r e d e f i n e  

r e a s o n a b l e  d o u b t .  The j u r y  i n  t h i s  c a s e  had had  p r i n t e d  copies 

of t h e  r e a s o a b l e  d o u b t  i n s t r u c t  i o n  d u r i n g  t h e  g u i l t  p h a s e  and  had 

a p p l i e d  t h e  c o n c e p t  i n  a c q u i t t i n g  t h e  c o d e f e n d a n t .  Counse l  a r g u e s  

e x t e n s i v e l y  and r e p e a t e d l y  t h a t  t h e r e  was a  r e a s o n a b l e  d o u b t  

r e g a r d i n g  t h e  h e i g h t e n e d  premed i t a t  i o n  needed t o  p r o v e  t h i s  

e l e m e n t  o n  a c c o u n t  of t h e  j u r y ' s  a c q u i t t a l  of t h e  c o d e f e n d a n t .  

B a r w i c k s  v .  S t a t e  i n f r a ,  is n o t  i n s t r u c t i o n  for t h e  

r e s o l u t i o n  o f  t h i s  c a s e .  I t  was c o n c e r n e d  w i t h  a  s i n g l e  p h a s e  

t r i a l .  And, t h e r e  is n o t h i n g  i n  t h i s  r e c o r d  to  s u g g e s t  t h a t  

a p p e l l a n t  was p r e j u d i c e d  i n  t h e  s l i g h t e s t .  

C 

A p p e l l a n t  d i d  n o t  o b j e c t  t o  t h e  j r u y  i n s t r u c t i o n s  o n  numbers  

t o  recommend a  s e n t e n c e .  A n a l y s i s  of t h e  r e o c r d  shows t h a t  h i s  

a rgument  d u r i n g  t h e  mot ion  for new t r i a l  t h a t  h e  had a rgued  t h i s  

i s s u e  and t h e  error was t h e  s t a t e ' s  f a u l t  was e r r o n e o u s .  H e  had 

n o t  done  so. T h e r e  is no  s u g g e s t i o n  of p r e j u d i c e  and i n  k e e p i n g  

w i t h  p a s t  p r e c e d e n t  t h i s  c o u r t  s h o u l d  f i n d  t h a t  a p p e l l a n t  waived 

and p r o c e d u r a l l y  d e f a u t e d  t h i s  i s s u e .  

D 

T h e r e  was no c u m u l a t i v e  error  i n  t h e  s e n t e n c i n g  phase .  



VI I 

A p p e l l a n t  made no  s u g g e s t i o n  to  t h e  c o u r t  below t h a t  t h e r e  

was any p r e t e n s e  o f  a mora l  or l e g a l  b a s i s  f o r  h i s  a c t i o n s .  The 

s t a t e m e n t s  t o  which h i s  a r g u m e n t s  p o i n t  show o n l y  h i s  u t t e r  

d i s r e g a r d  f o r  t h e  norms of c i v i l i z e d  s o c i e t y .  And, b e c a u s e  

a p p e l l a n t  d i d  n o t  make t h i s  c l a i m  below t h i s  c o u r t  s h o u l d  r u l e  

t h a t  it is p r o c e d u r a l l y  d e f a u l t e d .  

VIII 

A p p e l l a n t ' s  c o n t e n t  i o n  o n  t h e  b a s i s  of B l a i r  v .  S t a t e  , 
i n f r a ,  t h a t  h i s  s e n t e n c e  is n o t  p r o p o r t i o n a l  t o  h i s  o f f e n s e  and  

h i s  r e c o r d  and c h a r a c t e r  is w i t h o u t  merit. The l e g i s l a t u r e  had 

n o t  made t h i s  a n  a g g r a v a t i n g  factor a t  t h e  time of B l a i r ' s  

o f f e n s e .  I t  was n o t  found a s  a n  a g g r a v a t i n g  f a c t o r  i n  B l a i r ' s  

case. And, o t h e r  f a c t o r s ,  n o t  p r e s e n t  h e r e ,  l e d  to  t h e  r e d u c t i o n  

o f  B l a i r ' s  d e a t h  s e n t e n c e .  P r o p e r l y  u n d e r s t o o d ,  as t h i s  c o u r t  

shows i n  Fead  v. S t a t e ,  i n f r a ,  B l a i r  is a l o v e r ' s  q u a r r e l  or 

d o m e s t i c  d i s p u t e  c a s e .  

Whi le  it is t r u e  t h a t  t h e  c o u r t  h a s  r e d u c e d  d e a t h  s e n t e n c e s  

when t h e r e  is o n l y  o n e  a g g r a v a t i n g  f a c t o r  and a d e a t h  

recommendat ion ,  t h a t  is n o t  t h e  b a s i s  for d e c i s i o n  i n  t h e  c a s e s  

advanced  by a p p e l l a n t  t o  s u p p o r t  it. The b a s e s  f o r  t h e  

r e d u c t i o n s  o f  t h e  s e n t e n c e s  i n  t h e  c a s e s  c i t e d  by a p p e l l a n t  are 

n o t  p r e s e n t  i n  t h i s  c a s e .  



ARGUMENTS AND CITATION TO AUTHORITIES 

I 

A p p e l l a n t  c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  commit ted  

f u n d a m e n t a l  error i n  n o t  i n s t r u c t i n g  t h e  j u r y  on j u s t i f i a b l e  and 

e x c u s a b l e  homic ide .  And, h e  c o n t e n d s  t h a t  whe the r  t h e  k i l l i n g  

was j u s t i f i a b l e  was an  i s s u e  f o r  t h e  j u r y .  A p p e l l e e  c a n n o t  

a g r e e .  T h e r e  was no q u e s t i o n  f o r  t h e  j u r y ' s  r e s o l u t i o n  a s  to  

whe the r  t h i s  k i l l i n g  might  h a v e  been  j u s t i f i a b l e .  T h e r e  was n o t  

o n l y  no  o b j e c t i o n  i n  t h e  c o u r t  be low b u t  c o u n s e l  f o r  a p p e l l a n t  

a f f i r m a t i v e l y  went  a l o n g  w i t h  t h e  i d e a  o f  e x c l u d i n g  t h e  

i n s t r u c t  i o n s  on  j u s t  i f  i a b l e  and e x c u s a b l e  homic ide .  Accord i n g l y ,  

under  t h i s  c o u r t ' s  d e c i s i o n  i n  S t e w a r t  v. S t a t e ,  420 So.2d 862 

( F l a .  1982)  , t h e  o m i s s i o n  o f  t h e s e  i n s t r u c t i o n s  c a n n o t  b e  deemed 

fundamen ta l  error .  

R e f e r e n c e  to  t h i s  c o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Dominquez, 

509 So.2d 917  ( F l a .  1 9 8 7 ) ,  i l l u s t r a t e s  why t h e r e  was no 

f u n d a m e n t a l  error c a u s e d  by t h e  a b s e n c e  o f  i n s t r u c t i o n s  on 

e x c u s a b l e  and j u s t  i f  i a b l e  homic ide .  The Dominguez c a s e  p r e s e n t e d  

t h i s  c o u r t  w i t h  a  c e r t i f i e d  q u e s t i o n  a s k i n g  whe the r  t h e  t h e n  

c u r r e n t  j u r y  i n s t r u c t i o n  o n  t r a f f i c k i n g  i n  c o c a i n e  s u f f i c i e n t l y  

i n s t r u c t e d  t h e  j u r y  t h a t  o n e  o f  t h e  i s s u e s  f o r  t h e i r  r e s o l u t i o n  

was whe the r  t h e  s t a t e  had met its burden  o f  p r o v i n g  t h a t  t h e  

d e f e n d a n t  knew t h e  s u b s t a n c e  i n  which h e  t r a f f i c k e d  was 

c o c a i n e .  T h i s  c o u r t  r u l e d  t h a t  it was n o t  and found t h a t  

Dominguez had b e e n  p r e j u d i c e d  b e c a u s e  h e  had d e f e n d e d  o n  t h e  

g round  t h a t  h e  d i d  n o t  know t h a t  t h e  s u b s t a n c e  was c o c a i n e  and 

had r e q u e s t e d  a j u r y  i n s t r u c t i o n  o n  knowledge o f  t h e  n a t u r e  o f  

t h e  s u b s t a n c e  a s  c o c a i n e .  



T h i s  a p p e l l a n t  d i d  n o t  d e f e n d  o n  t h e  b a s i s  t h a t  h e  had 

k i l l e d  b u t  t h a t  t h e  k i l l i n g  was e i t h e r  j u s t i f i a b l e  or 

e x c u s a b l e .  Nor, o b v i o u s l y ,  d i d  h e  r e q u e s t  s u c h  a n  i n s t r u c t i o n  

R e f e r e n c e  t o  t h e  c l o s i n g  a rgument  shows a s  much. A p p e l l a n t  

a t t a c k e d  Townsend ' s c r e d i b i l i t y  and a t t e m p t e d  to  s h i f t  b lame t o  

him. H i s  c l o s i n g  a rgument  c o v e r s  26 p a g e s  o f  t h e  r e c o r d .  A t t a c k s  

o n  Townsend ' s  c r e d i b i l i t y  a p p e a r  o n  19 o f  t h o s e  p a g e s .  A f a i r  

r e a d i n g  o f  t h e  c l o s i n g  a rgument  c l e a r l y  d e m o n s t r a t e s  t h a t  

a p p e l l a n t  a s k e d  t h e  j u r y  to  b a s e  i ts  d e c i s i o n  o n  Townsend 's  l a c k  

o f  c r e d i b i l i t y  and e x o n e r a t e  h im  a l l  t o g e t h e r .  

L i k e w i s e ,  r e f e r e n c e  to  t h e  c o n t e n t  o f  t h e  a p p e l l a n t ' s  mo t ion  

f o r  judgment o f  a c q u i t t a l  shows t h a t  h e  was n e i t h e r  c l a i m i n g  n o r  

r e l y i n g  o n  any  c l a i m  t h a t  t h e  k i l l i n g  was e i t h e r  j u s t i f i a b l e  or 

e x c u s a b l e  on  h i s  p a r t .  T h e r e  was no  f u n d a m e n t a l  error i n  

c o u n s e l ' s  d e c i s i o n  to  g o  a l o n g  w i t h  t h e  s t a t e ' s  s u g g e s t i o n  to  

e x c l u d e  j u s t i f i a b l e  and e x c u s a b l e  homic ide  i n s t r u c t i o n s .  

To t h e  e x t e n t  t h e r r e  is merit t o  a p p e l l a n t ' s  H a r r i s  v .  

S t a t e ,  438 So.2d 787 ( F l a .  1983)  b a s e d  c l a i m ,  t h e  error is 

h a r m l e s s .  T h i s  is so b e c a u s e  m a n s l a u g h t e r  is a t  l e a s t  two s t e p s  

removed f rom murder i n  t h e  f i r s t  d e g r e e .  And, t h e  o m i s s i o n  o f  

i n s t r u c t i o n s  o n  j u s t i f i a b l e  and e x c u s a b l e  h o m i c i d e  o n l y  r e n d e r  

t h e  m a n s l a u g h t e r  i n s t r u c t i o n  i n c o m p l e t e .  A c c o r d i n g l y ,  under  t h i s  

c o u r t ' s  d e c i s i o n  i n  S t a t e  v .  Abreau ,  363 So.2d 1063 ( F l a .  1978)  

s u c h  error is h a r m l e s s .  



I1 

A p p e l l a n t ' s  a rgument  unde r  t h i s  p o i n t  u r g e s  t h a t  t h e  t r i a l  

c o u r t  e r r e d  i n  n o t  f i n d i n g  t h a t  t h e  l a t e  d i s c l o s u r e  of a  w i t n e s s  

had  p r e j u d i c e d  h im and t h a t  t h e  c o u r t  f u r t h e r  e r r e d  i n  n o t  

g r a n t i n g  h im a c o n t i n u a n c e .  R e f e r e n c e  to  t h e  r e l e v a n t  f ac t s  

s u r r o u n d i n g  t h i s  i s s u e  shows t h a t  t h e  t r i a l  c o u r t ' s  r u l i n g  were 

w e l l  w i t h i n  i ts d i s c r e t i o n .  And, t h e y  show t h a t  a p p e l l a n t  

s u f f e r e d  n o  p r e j u d i c e  o n  a c c o u n t  of t h e  l a t e  d i s c l o s u r e  or t h e  

d e n i a l  of h i s  m o t i o n s  for a c o n t i n u a n c e .  

A p p e l l a n t  s o u g h t  re l ie f  o n  a c c o u n t  of t h i s  c i r c u m s t a n c e  by  

f i l i n g  a mo t ion  for s a n c t i o n s  a s k i n g  t h a t  t h e  c o u r t  p r e c l u d e  t h e  

s t a t e  from o f f e r i n g  t h e  t e s t i m o n y  of t h e  w i t n e s s  B l a n t o n .  R. 373- 

374 B l a n t o n  had b e e n  a cellmate of a p p e l l a n t ' s  for a s h o r t  

w h i l e .  R.  2010 I n  a c c o r d a n c e  w i t h  t h e  t e a c h i n g s  of R i c h a r d s o n  v .  

S t a t e ,  246 So.2d 7 7 1  ( F l a .  1971 )  , t h e  t r i a l  c o u r t  h e l d  a h e a r i n g  

o n  a p p e l l a n t ' s  mot ion .  R. 1346-1356 

The c o u r t  l e a r n e d  of t h e  s t a t e ' s  s h o r t  p u r p o s e f u l  d e l a y  i n  

t h e  s e r v i c e  of t h e  a l r e a d y  p r e p a r e d  d i s c l o s u r e  o n  a c c o u n t  of t h e  

w i t n e s s '  fears  and a n  impend ing  c o n t i n u a n c e  from t h e  p r o s e c u t o r .  

R. 1352 And, it l e a r n e d  o f  t h e  paper's s u b s e q u e n t  loss  by b u r i a l  

i n  t h e  f i l e .  R. 1353  The p r o s e c u t o r  a l so  e x p l a i n e d  h i s  e f f o r t s  

t o  p r o d u c e  t h e  w i t n e s s  for a n  ea r l i e r  d e p o s i t i o n  and t h e  w i t n e s s '  

f a i l u r e  t o  answer  subpoenas .  R. 1353  

And, c o n t r a r y  t o  a p p e l l a n t ' s  c o u n s e l ' s  r e p r e s e n t a t i o n  t o  t h e  

c o u r t  (R.  1 3 4 9 ) ,  which  h e  repeats i n  h i s  b r i e f  (Brief  for  

A p p e l l a n t  a t  -25-) t h a t  t h e  d e p o s i t i o n  r e v e a l e d  t h a t  t h r e e  o t h e r  

i n d i v i d u a l s  had o v e r h e a r d  t h e  s t a t e m e n t ,  t h e r e  was o n l y  a 



p o s s i b i l i t y  t h a t  o t h e r s  had  o v e r h e a r d  t h e  s t a t e m e n t  a t t r i b u t e d  t o  

a p p e l l a n t .  R. 1353  

R e f e r e n c e  to  t h e  t e x t  o f  t h e  d e p o s i t i o n  ( R .  1200-1233) shows 

t h a t  what  t h e  p r o s e c u t o r ' s  r e c o l l e c t i o n  o f  t h e  d e p o s i t i o n  

r e v e a l e d  was more a c c u r a t e  t h a n  a p p e l l a n t ' s  c o u n s e l ' s  

recollect i o n .  The  w i t n e s s  had  t e s t i f i e d  t h a t  o n e  d a y  w h i l e  

t a l k i n g  and  p l a y i n g  c a r d s  t h a t  h e  had  a s k e d  a p p e l l a n t  "what  h e  

was i n  h e r e  for" and t h a t  a p p e l l a n t  had  r e s p o n d e d ,  "The guy 

t h r e a t e n e d  to  k i l l  b e [ s i c ]  and  I f i g u r e d  I bet ter  d o  s o m e t h i n g  

a b o u t  it f i r s t . "  (R .  1 2 1 4 )  E x p l o r a t i o n  o f  how many people were 

p r e s e n t  and  where  t h e y  were r e v e a l e d  t h e  f o l l o w i n g .  T h e r e  were 

a b o u t  s i x  people p r e s e n t  a t  t h e  time. (R .  1 2 1 6 )  The s t a t e m e n t  had  

come i n  t h e  wake o f  t h e i r  smoking m a r i j u a n a .  (R.  1215-1216) The  

w i t n e s s  recalled P a u l  D i s c h e r ;  Ceci l  M c C a l l ,  h i s  c e l l  mate, and  

a n  o l d  man named Ed a s  b e i n g  p r e s e n t .  (R.  1214 ,1216 ,1217 )  

A p p e l l a n t  was n o t  w h i s p e r i n g  o n  t h e  o n e  o c c a t i o n  when h e  made t h e  

s t a t e m e n t .  (R .  1 2 1 7 )  A p p e l l a n t  and  t h e  w i t n e s s  h a d  b e e n  s i t t i n g  

o n  t h e  top bunk and  Ed and  Cecil had  b e e n  o n  t h e  bottom bunks  

when a p p e l l a n t  made h i s  s t a t e m e n t .  (R. 1225 )  T h e  s t a t e m e n t  

o c c u r r e d  w h i l e  " [ e l  v e r y  body was j u s t  t a l k i n g ,  s h o o t i n g  t h e  

b r e e z e N . ( R .  1 2 2 6 )  T h e r e  were n o  r e s p o n s e s  t o  a p p e l l a n t ' s  

s t a t e m e n t . ( R .  1 2 2 6 )  

The  p r o s e c u t o r  a lso  t o l d  t h e  c o u r t  t h a t  h e  had  r u n  M r .  

D i s c h e r ' s  and M r .  McCall's name t h r o u g h  t h e  c o m p u t e r  and  t h a t  o n e  

was s t i l l  i n  j a i l  and t h a t  h e  had  a n  a d d r e s s  f o r  t h e  o t h e r  o n e  o n  

A r i z o n a  Avenue i n  S t .  P e t e r s b u r g .  R. 1354  The  p r o s e c u t o r  a lso  

t o l d  t h e  c o u r t  h e  t h o u g h t  t h a t  a p p e l l a n t ' s  proper r e q u e s t  f o r  



r e l i e f  s h o u l d  be by  way o f  a mo t ion  to  c o n t i n u e .  R. 1354 

I n  r u l i n g  on  a p p e l l a n t ' s  m o t i o n ,  t h e  c o u r t  s a i d ,  "While  I am 

s y m p a t h e t i c  w i t h  t h e  t i m i n g ,  I r e a l l y  d o  n o t  f e e l  t h a t  s u f f i c i e n t  

p r e j u d i c e  h a s  b e e n  shown or c a n  be shown unde r  t h e  

c i r c u m s t a n c e s . "  R. 1355 A f t e r  a d d i t i o n  a rgumen t  f rom a p p e l a n t ' s  

c o u n s e l ,  t h e  c o u r t  o b s e r v e d  t h a t  a p p e l l a n t  had  had  t h e  name f o r  

a t  l eas t  a week and had t a k e  d e p o s i t i o n s  and  had  t i m e  to  work o n  

it. R. 1356 The s t a t e  had  d i s c l o s e d  t h e  w i t n e s s  i n  a p a p e r  

s e r v e d  o n  May 19  and f i l e d  o n  May 20.  R.  350 T h a t  a d d i t i o n a l  

l ist  o f  w i t n e s s e s  a lso  i n c l u d e d  t h r e e  e x p e r t s  f r o m  t h e  F e d e r a l  

B u r e a u  o f  I n v e s t i g a t i o n .  Sometime b e f o r e  May 2 9 ,  a p p e l l a n t ' s  

c o u n s e l  a l so  came i n t o  p o s s e s s i o n  o f  a t r a n s c r i p t  o f  t h e  w i t n e s s '  

s t a t e m e n t  t o  A s s i s t a n t  S t a t e  A t t o r n e y  Scalera. R.  371-372 

A p p e l l a n t  moved f o r  a c o n t i n u a n c e  a f t e r  t h e  c o u r t ' s  a d v e r s e  

r u l i n g  o n  h i s  mo t ion  f o r  s a n c t i o n s .  R. 1356 The c o u r t  d e n i e d  t h e  

mot ion .  A p p e l l a n t  renewed h i s  mo t ion  f o r  a c o n t i n u a n c e  a t  t h e  

s t a r t  o f  t h e  t r i a l .  R. 1514-1516 And, h e  moved f o r  y e t  a n o t h e r  

c o n t i n u a n c e  a f t e r  t h e  w i t n e s s  B l a n t o n  t e s t i f i e d .  R. 2033  H e  

r e p r e s e n t e d  t h a t  h e  had l o c a t e d  t h e  w i t n e s s  P a u l  D i s c h e r  by  

t e l e p h o n e  b u t  t h a t  h i s  i n v e s t i g a t i o r  had n o t  b e e n  a b l e  t o  f i n d  

him. R. 2033 The c o u r t  e s t a b l i s h e d  t h a t  D i s c h e r ' s  t e s t i m o n y  

would " b a s i c a l l y  b e  t h e  same a s  M c C a l l ' ~ . ~  R. 2033  A p p e l l a n t  

c a l l e d  M c C a l l  a s  h i s  w i t n e s s  when h i s  t u r n  came to  p r e s e n t  h i s  

d e f e n s e .  R. 2029-2107 

The t r i a l  c o u r t  c o r r e c t l y  found  t h a t  a p p e l l a n t ' s  d e f e n s e  

s u f f e r e d  n o  p r e j u d i c e ,  p r o c e d u r a l  or o t h e r w i s e ,  f r o m  t h e  l a t e  

d i s c l o s u r e  o f  B l a n t o n ' s  name to  him. The l a t e  d i s c l o s u r e  d i d  



n o t  p r e v e n t  h im f rom p r o p e r l y  p r e p a r i n g  f o r  t r i a l .  A t  t h e  

h e a r i n g  on  h i s  mot ion  f o r  s a n c t i o n s ,  t h e  p r o s e c u t o r  s u p p l i e d  h im  

w i t h  l o c a t i o n s  f o r  two o f  t h e  w i t n e s s e s ,  o n e  o f  whom was i n  

c o u n t y  j a i l ,  who might  h a v e  o v e r h e a r d  h i s  s t a t e m e n t .  The t r i a l  

j u d g e  was c e r t a i n l y  i n  a p o s i t i o n  to  make a n  a c c u r a t e  judgment  

r e g a r d i n g  b o t h  a p p e l a n t ' s  r e q u e s t  t o  e x c l u d e  e v i d e n c e  and for a 

c o n t i n u a n c e .  Thus ,  as t h i s  c o u r t  e x p l a i n e d  i n  S m i t h  v. S t a t e ,  

500 So.2d 125 ,126  ( F l a .  1986 )  h e  had t h e  r e l i e f  t o  which h e  was 

e n t i t l e d .  T h e r e  is no  b a s i s  f o r  t h i s  c o u r t  to  f i n d  t h a t  t h e  

t r i a l  c o u r t  p a l p a b l y  a b u s e d  i ts d i s c r e t i o n  i n  r u l i n g  o n  

a p p e l l a n t ' s  h i s  mot ion  f o r  s a n c t i o n s .  - See Z e i q l e r  v .  S t a t e  402 

So.2d 365 ,  372 ( F l a .  1981)  The t r i a l  c o u r t ' s  c o n c l u s i o n  t h a t  n o  

a d d i t i o n a l  remedy was a p p r o p r i a t e  i n  l i g h t  o f  t h e  s t a t e ' s  e f f o r t s  

t o  h e l p  locate p o s s i b l y  impeach ing  w i t n e s s e s  was correct. And, 

it is i n  k e e p i n g  w i t h  t h e  remedy a f f o r d e d  i n  Z e i q l e r  f o r  l a t e  

d i s c l o s u r e  o f  a w i t n e s s ,  a t h i r t y  m i n u t e  recess f o r  a w i t n e s s  

i n t e r v i e w .  

Nor, c a n  it b e  s a i d  t h a t  t h e  t r i a l  c o u r t  p a l p a b l y  a b u s e d  its 

d i s c r e t i o n  i n  d e n y i n g  a p p e l l a n t ' s  mot i o n s  f o r  c o n t i n u a n c e .  T h i s  

c o u r t  d o e s  n o t  o v e r t u r n  t h e  sound  e x e r c i s e  o f  a t r i a l  c o u r t ' s  

d i s c r e t i o n  i n  t h e  g r a n t i n g  or d e n y i n g  o f  a c o n t i n u a n c e  i n  t h e  

a b s e n c e  o f  a p a l p a b l e  a b u s e  o f  d i s c r e t i o n .  E c h o l s  v .  S t a t e ,  484 

So.2d 568,572 ( F l a .  1985)  ; Lusk v .  S t a t e ,  446 So.2d 1038,1040 

( F l a .  1 9 8 4 ) ;  J e n t  v .  S t a t e ,  408 So.2d 1024 ,  1028  ( F l a .  1 9 8 2 ) ;  

Z e i q l e r  v .  S t a t e ,  402 So.2d a t  372;  Maqill v .  S t a t e ,  386 So.2d 

1188 ,  1189 ( F l a .  1980 )  . 
a A p p e l l a n t  p r e s e n t e d  t h e  impeach ing  e v i d e n c e  t h r o u g h  t h e  



t e s t i m o n y  o f  t h e  w i t n e s s  McCal l .  The e v i d e n c e  o f  t h e  w i t n e s s  

D i s c h e r  would h a v e  been  c u m u l a t i v e .  And, t h e r e  is n o  showing t h a t  

e v e n  i f  t h e  w i t n e s s  Ed had b e e n  l o c a t e d  t h a t  h i s  e v i d e n c e  would 

h a v e  d i f f e r e d  f rom or been  any more b e n e f i c i a l  t o  him t h a n  t h e  

t e s t i m o n y  t h a t  McCal l  had g i v e n .  Under s u c h  c i r c u m s t a n c e s ,  t h e  

s t a t e  s u b m i t s  t h a t  a p p e l l a n t  h a s  f a i l e d  to  show a  p a l p a b l e  a b u s e  

o f  d i s c r e t i o n  i n  t h e  t r i a l  c o u r t ' s  r u l i n g s  on h i s  v a r i o u s  mo t ions  

f o r  c o n t i n u a n c e .  T h i s  a p p e l l a n t  is c e r t a i n l y  i n  no  worse 

p o s i t i o n  t h a n  was Lusk.  H e  had  s o u g h t  a  c o n t i n u a n c e  on  a c c o u n t  

of t r o u b l e  g e t t i n g  p r i s o n  w i t n e s s e s  i n t e r v i e w e d  and h a v i n g  

d e p o s i t i o n s  t r a n s c r i b e d .  The t r i a l  c o u r t  i n  t h a t  c a s e  o r d e r e d  

immediate  t r a n s c r i p t i o n  o f  t h e  d e p o s i t  i o n s  and d i d  n o t  a d d r e s s  

t h e  problem Lusk was h a v i n g  i n  i n t e r v i e w i n g  p r i s o n  w i t n e s s e s .  

A p p e l l a n t  m e n t i o n s  t h a t  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  

i m p a i r e d  him f rom e x e r c i s i n g  h i s  r i g h t  t o  compu l so ry  process. h e  

d i d  n o t ,  however ,  p r e s e n t  t h i s  i s s u e  to  t h e  t r i a l  c o u r t .  T h i s  

c o u r t  s h o u l d ,  a c c o r d i n g l y ,  f i n d  t h a t  t h i s  c o n s t i t u t i o n a l  c l a i m  is 

p r o c e d u r a l l y  b a r r e d .  T i l l m a n  v .  S t a t e ,  4 7 1  So.2d 32 34-35 

(1985)  ( a p p e l l a n t  may n o t  change  s p e c i f i c  g round  advanced  i n  t r i a l  

c o u r t  on  a p p e a l )  . 

I11 

A p p e l l a n t  c o n t e n d s ,  under  t h i s  p o i n t  t h a t ,  t h e  t r i a l  c o u r t  

commit ted  error o f  c o n s t i t u t i o n a l  magni tude  i n  p r o h i b i t i n g  

c o u n s e l  f o r  t h e  c o d e f e n d a n t  f rom e l i c i t i n g  f rom t h e  w i t n e s s  A l l e n  

J o n e s  t h e  f a c t  t h a t  h e  had used  a n  a l i a s .  A p p e l l a n t  a r g u e s  by 

a a n a l o g y  f rom t h e  d e c i s i o n  i n  S m i t h  v.  I l l i n o i s ,  390 U.S. 129 ,  88  



S . C t .  748 ,  19  L.Ed.2d 956  ( 1 9 6 8 ) .  A l t h o u g h  r e c o g n i z i n g  t h a t  S m i t h  

was i n v o l v e d  w i t h  t h e  r e s o l u t i o n  o f  t h e  c o n v e r s e  o f  t h e  s i t u a t i o n  

p r e s e n t e d  by  t h e s e  f a c t s ,  r e f u s a l  t o  h a v e  a w i t n e s s  t e s t i f y i n g  

u n d e r  a n  a l i a s  d i s c l o s e  h i s  r ea l  name, a p p e l l a n t  c o n t e n d s ,  

n e v e r t h e l e s s ,  t h a t  it c o n t r o l s  and m a n d a t e s  a  r e v e r s a l  h e r e .  

A p p e l l a n t ' s  p o i n t  is w i t h o u t  merit f o r  t w o  r e a s o n s .  F i r s t ,  

a p p e l l a n t  d i d  n o t  p r e s e r v e  t h i s  p o i n t .  H e  d i d  n o t  a s k  t h e  

q u e s t i o n .  Nor, d i d  h e  object when t h e  t r i a l  c o u r t  p r o h i b i t e d  

c o u n s e l  f o r  t h e  c o d e f e n d a n t  f r o m  a s k i n g  t h e  q u e s t  i o n .  S e c o n d ,  

e v e n  i f  a p p e l l a n t  had  p r e s e r v e d  t h i s  claim f o r  r e v i e w  i n  t h i s  

c o u r t ,  h e  c o u l d  n o t  p r e v a i l .  The  policies s u p p o r t i n g  t h e  r e v e r s a l  

i n  S m i t h  h a v e  n o  a p p l i c a t i o n  to  t h e  c o n v e r s e  o f  t h e  s i t u a t i o n .  

And, f i n a l l y  e v e n  i f  t h e r e  was e r ror ,  t h e  error  d i d  n o t  p r e j u d i c e  

t h i s  a p p e l l a n t .  D u r i n g  c l o s i n g  a rgumen t ,  a p p e l l a n t ' s  c o u n s e l  d i d  

n o t  a t t ack  J o n e s '  c r e d i b i l i t y .  

D u r i n g  t h e  cross e x a m i n a t i o n  o f  t h e  w i t n e s s  A l l e n  J o n e s ,  M r .  

D e  Vlaming,  c o u n s e l  f o r  D a v i s ,  t h e  a c q u i t t e d  c o d e f e n d a n t ,  engaged  

i n  t h e  f o l l o w i n g  e x c h a n g e  w i t h  t h e  w i t n e s s :  

Q. M r .  J o n e s ,  d o  you  know who Robert David  
T a y l o r  i s ?  

E x c u s e  me?  

D o  you know who Robert David  T a y l o r  is? 

[No r e s p o n s e ]  

D o  you  want  me to  repeat t h e  q u e s t i o n ?  

Y e s .  

You know who Robert David  T a y l o r  is? 

I d o n ' t  recal l .  

Did you e v e r  u s e  t h a t  a s  a n  a l i a s ?  



A. [No r e s p o n s e ]  

Q. Did you e v e r  u s e  t h a t  as a n  a l i a s ?  

A. Oh, o n  my p a s t ?  

Q. Yes, s i r ?  

A. I knew Robert T a y l o r  when I was l i k e  
f i f t e e n ,  y e s .  

Did you  e v e r  u s e  h i s  name as  a n  a l i a s  f o r  
y o u r s e l f ?  

A. N o .  

(R.  1910 )  

A t  t h a t  p o i n t ,  o n e  o f  t h e  a s s i s t a n t  s ta te  a t t o r n e y s  t r y i n g  

t h e  case i n t e r p o s e d  a n  o b j e c t i o n .  M r .  DeVlaming r e q u e s t e d  and 

r e c e i v e d  a bench  c o n f e r e n c e .  ( R .  1910-12) C o u n s e l  f o r  a p p e l l a n t ,  

a p p a r e n t l y  c o r r e c t l y  r e c o g n i z  i n g  t h a t  t h i s  was a n  improper  

attempt a t  e s t a b l i s h i n g  t h e  basis  f o r  any  t y p e  o f  impeachment,  

d i d  n o t  c o n t r i b u t e  h i s  p e r s p e c t i v e  on  t h e  s i t u a t i o n  d u r i n g  t h e  

bench  c o n f e r e n c e .  A c c o r d i n g l y ,  a p p e l l a n t  p r e s e r v e d  n o t h i n g  f o r  

t h i s  c o u r t ' s  c o n s i d e r a t i o n .  C f .  S t a t e  v.  L i p a k ,  277 So.2d 1 9 ,  22 

( F l a .  1973 )  ( o n e  o f  two c o d e f e n d a n t s  who had  n o t  r e l i e d  o n  

d e f e n s e  o f  e n t r a p m e n t  a t  t r i a l  which had b e e n  a s s e r t e d  by o t h e r  

c o d e f e n d a n t  a t  t r i a l  was n o t  e n t i t l e d  t o  asser t  it o n  a p p e a l )  . 
The s t a t e  u r g e s  t h e  c o u r t  t o  r e l y  e x c l u s i v e l y  o n  t h i s  g round  i n  

d i s p o s i n g  o f  t h i s  i s s u e  i n  t h e  i n t e r e s t  o f  f i n a l i t y  o f  c r i m i n a l  

judgments .  

Assuming,  a rguendo ,  t h a t  B a n d a ' s  c o u n s e l ,  M r .  Henn inge r  , had  

b e e n  a s k i n g  t h e  q u e s t i o n s  and had t h e n  a t t e m p t e d  impeachment o f  

t h e  w i t n e s s  by  c o n t r a d i c t i o n  o n  t h i s  p o i n t  and b e e n  p r e c l u d e d  

a f rom showing  t h a t  t h e  w i t n e s s  had  u sed  a n  a l i a s ,  t h e r e  would 



s t i l l  b e  no error .  U s e  o f  a n  a l i a s  is n o t  a  g round  f o r  

impeachment under  t h e  F l o r  i d a  E v i d e n c e  Code. S e c t  i o n  90.608 

F l o r i d a  S t a t u t e s  sets o u t  t h e  ways i n  which a  w i t n e s s  may be  

impeached. U s e  o f  a n  a l i a s  is n o t  among t h o s e  methods.  The 

t r i a l  j udge  d i d  n o t  a b u s e  h i s  d i s c r e t i o n  i n  r e g a r d  to  t h i s  r u l i n g  

any  more t h a t  d i d  t h e  t r i a l  j u d g e  i n  Rose v .  S t a t e ,  472 So.2d 

1155 ( F l a .  1985)  when h e  p r e c l u d e d  a n  a t t a c k  o n  a  d e t e c t i v e ' s  

p r o f e s s i o n a l i s m  a s  an  improper  method o f  a t t a c k i n g  c r e d i b i l i t y .  

No th ing  i n  S m i t h  compeled t h e  t r i a l  c o u r t  t o  a l l o w  e v i d e n c e  

to  c o n t r a d i c t  t h e  w i t n e s s  J o n e s '  d e n i a l  o f  t h e  u s e  o f  R o b e r t  

David T a y l o r  a s  a n  a l i a s .  I t  would h a v e  done  n o t h i n g  to  p l a c e  

t h e  w i t n e s s  i n  h i s  p r o p e r  s e t t i n g .  And, it d i d  n o t  f o r  close any 

a v e n u e s  o f  i n q u i r y .  The C o u r t  r e a c h e d  t h e  r e s u l t  it d i d  i n  S m i t h  

b e c a u s e  t h e  t r i a l  c o u r t ' s  r u l i n g  had p r e c l u d e d  t h e  d e f e n d a n t  from 

e l i c i t i n g  t h e  w i t n e s s '  r e a l  name. Thus ,  it p r e c l u d e d  " c o u n t l e s s  

a v e n u e s  o f  i n - c o u r t  e x a m i n a t i o n  ' n o r m a l l y  a v a i l a b l e  by a s k i n g  a  

w i t n e s s '  who h e  is and where  h e  l i v e s "  S m i t h ,  390 U.S. a t  313" 

U n i t e d  S t a t e s  v.  Nava r ro ,  737 F.2d 625 ,  634 ( 7 t h  C i r .  1 9 8 4 ) .  

Even a s suming  t h a t  it were proper to  impeach by u s e  of a n  

a l i a s  and t h a t  t h i s  c l a i m  was a v a i l a b l e  t o  a p p e l l a n t  f o r  r e v i e w  

h e r e ,  t h e r e  is n o  showing o f  any p r e j u d i c e  t o  him by t h e  c o u r t ' s  

r u l i n g .  A p p e l l a n t ' s  cross e x a m i n a t i o n  o f  J o n e s  c o n t a i n s  no 

g e n e r a l i z e d  a t t a c k  on  h i s  c r e d i b i l i t y  j u s t  impeachment by p r i o r  

a r g u a b l y  i n c o n s i s t e n t  s t a t e m e n t s  on  s p e c i f i c  p o i n t s .  

R e f e r e n c e  to  t h e  c l o s i n g  a rgument  shows why. A p p e l l a n t  

r e l i e d  o n  t h e  w i t n e s s  J o n e s '  t e s t i m o n y  a b o u t  b e i n g  awakened by 

y e l l i n g  to  c o n t r a d i c t  Townsend 's  d e n i a l  o f  s u c h  y e l l i n g  o n  t h e  



morning  f o l l o w i n g  t h e  murder .  R. 2254-55 And, h e  c a l l e d  t h e  

j u r y ' s  a t t e n t i o n  to  t h e  f a c t  t h a t  t h e  p h y s i c a l  e v i d e n c e  o f  t h e  

v i c t i m ' s  i n t o x i c a t  i o n  c o r r o b o r a t e d  J o n e s  t e s t i m o n y  a b o u t  how much 

h e  and t h e  v i c t i m  had  had  to  d r i n k  t h e  n i g h t  of t h e  v i c t i m ' s  

d e a t h .  R.  2255  The o n l y  p a r t  o f  J o n e s  t e s t i m o n y  a p p e l l a n t  

a t t a c k e d  was h i s  i n  c o u r t  t e s t i m o n y  t h a t  t h e  v i c t i m  and h e  d i d  

n o t  s h a k e  h a n d s  a f t e r  t h e  f i g h t .  R. 1924 ,  2 5  (cross e x a m i n a t i o n  

r e f e r e n c e )  2257 ( a r g u m e n t  r e f e r e n c e )  

S i n c e  h e  needed  some o f  J o n e s  t e s t i m o n y  t o  b o l s t e r  h i s  

a t t a c k  o n  Townsend ' s  c r e d i b i l i t y ,  it d i d  n o t  make s e n s e  f o r  h im  

to  l a u n c h  a more g e n e r a l i z e d  a t t a c k  o n  J o n e s '  t e s t i m o n y .  B o t h  

h i s  h a n d l i n g  o f  t h e  cross e x a m i n a t i o n  o f  t h e  w i t n e s s  and t h e  

c o n t e n t  o f  h i s  c l o s i n g  a rgumen t  shows t h a t  it would h a v e  would 

a g a i n s t  h i s  t r i a l  s t r a t e g y  to  p u r s u e  t h e  t y p e  o f  impeachment 

c o u n s e l  f o r  D a v i s  a t t e m p t e d .  

Under t h i s  p o i n t ,  a p p e l l a n t  c o n t e n d s  t h a t  it was error n o t  

t o  s e q u e s t e r  t h e  j u r y  be tween  t h e  g u i l t  p h a s e  and  t h e  p e n a l t y  

p h a s e  o f  t h e  p r o c e e d i n g s .  A p p e l l a n t  c o n t e n d s  t h a t  t h e  l o g i c  of 

L i n v i n g s t o n  v .  S t a t e ,  458 So .2d  235  ( F l a .  1984 )  manda t e s  t h i s  

r e s u l t .  T h e r e  are a m u l t i t u d e  o f  r e a s o n s  f o r  r e j e c t i n g  

a p p e l l a n t ' s  a rgumen t  u n d e r  t h i s  p o i n t .  S e q u e s t r a t i o n  o f  a j u r y  

d u r i n g  t h e  t r i a l  o f  a c a p i t a l  case is s u b j e c t  to  t h e  d i s c r e t i o n  

o f  t h e  t r i a l  c o u r t .  T h e r e  is n o  b a s i s  f o r  any  c o n t e n t i o n  t h a t  

a t h e  t r i a l  c o u r t  e r r e d  i n  d e c l i n i n g  to  e x e r c i s e  its d i s c r e t i o n  i n  



accordance  wi th  a p p e l l a n t ' s  r e q u e s t .  There  is a  meaningful  b a s i s  

f o r  d i s t i n g u i s h i n g  between t h a t  p o r t i o n  o f  a  t r i a l  invo lv ing  t h e  

r e c e p t i o n  o f  e v i d e n c e  and t h e  j u r y ' s  d e l i b e r a t i o n .  Fol lowing 

a p p e l l a n t s  l o g i c  would l e a d  to  an abused r e s u l t .  And, it would 

mean r e j e c t i n g  t h e  l o g i c  L iv  i n s s t o n  h a s  a l r e a d y  adopted.  

A s  L i v i n q s t o n  c l e a r l y  r e c o g n i z e d ,  Ford v. S t a t e ,  374 So.2d 

496 ( F l a .  1979) is s t i l l  good law and t h e  s e q u e s t r a t i o n  o f  a  j u r y  

d u r i n g  t h e  t r i a l ,  a s i d e  from d e l i b e r a t i o n s ,  o f  a  c a p i t a l  c a s e  is 

s u b j e c t  to  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t .  And, t h a t  

d i s c r e t i o n  is to  be  governed by t h e  n e c e s s i t i e s  o f  each 

p roceed ing .  - I d .  a t  237 A p p e l l a n t  o f f e r e d  t h e  t r i a l  c o u r t  no 

b a s i s  f o r  e x e r c i s i n g  its d i s c r e t i o n  to  s e q u e s t e r  t h e  j u r y  between 

t h e  g u i l t  and p e n a l t y  p h a s e s  o f  t h i s  t r i a l .  There  was j u s t  t h e  

b a r e  r e q u e s t  f o r  s e q u e s t r a t i o n .  R. 2327 And, t h e  argument 

advanced i n  f a v o r  o f  r e v e r s a l  c e r t a i n l y  d o e s  n o t .  There  is 

s imply  no th ing  h e r e  l i k e  t h e  c l a i m  o f  e x c e s s i v e  p u b l i c i t y  found 

t o  be  an  inadequa te  b a s i s  f o r  t h e  e x e r c i s e  o f  t h e  t r i a l  c o u r t ' s  

d i s c r e t i o n  to  s e q u e s t e r  i n  Ford .  

The p a s s a g e  from S t a t e  v.  S m a l l s ,  99 Wash. 2d 755, 665 P.2d 

384 (1983) which t h i s  c o u r t  found p e r s u a s i v e  and quo ted  i n  

L i v i n q s t o n  e x p l a i n s  why t h e  d e l i b e r a t i v e  phase  o f  t h e  j u r y ' s  work 

is more s u s c e p t i b l e  to  t a i n t  t h a t  o t h e r  p o r t i o n s  o f  t h e  t r i a l  and 

t h u s  w a r r a n t s  s e q u e s t i o n :  

I n  o u r  o p i n i o n ,  j u r o r s  a r e  e s p e c i a l l y  
s e n s i t i v e  to  p r e j u d i c i a l  i n £  l u e n c e  d u r i n g  
d e l i b e r a t i o n s .  While st ill h e a r  ing  e v i d e n c e ,  
it is probab ly  e a s i e r  f o r  j u r o r s  t o  keep an 
open mind. Moreover, t h e  impact o f  
p o t e n t i a l l y  p r e j u d i c i a l  i n f l u e n c e s  w i l l  be  
d  iss i p a t e d  by subsequen t  ev idence ,  t h e  
arguments ,  and i n s t r u c t  ions .  B u t  when t h e  



j u r o r  h a v e  h e a r d  a l l  t h e  e v i d e n c e ,  a n d  h a v e  
b e e n  f o c u s e d  o n t o  t h e  i s s u e s  b e f o r e  t h e m  b y  
t h e  a r g u m e n t s  o f  t h e  p a r t i e s  a n d  i n s t r u c t i o n s ,  
s u b s t a n t i a l l y .  458  S o . 2 d  a t  738 

T h e  j u r o r s  i n  t h i s  case knew t h a t  t h e r e  w a s  s t i l l  a p e n a l t y  

p h a s e  t o  come. T h e y  h a d  b e e n  r e a d m o n i s h e d  a b o u t  t h e i r  d u t i e s  a s  

j u r o r s .  R. 2 3 2 9  T h e  p r e l i m i n a r y  i n s t r u c t i o n s  g i v e n  i n  h i s  case 

a d m o n i s h e d  t h e  j u r o r s  to  k e e p  a n  o p e n  mind a n d  " n o t  f o r m  a n y  

d e f i n i t e  or f i x e d  o p i n i o n  o n  t h e  merits o f  t h e  case" u n t i l  a f t e r  

a l l  t h e  e v i d e n c e  is i n  a n d  t h e y  h a v e  h e a r d  t h e  a r g u m e n t s  of t h e  

l a w y e r s  a n d  t h e  i n s t r u c t i o n s  o f  t h e  c o u r t .  R .1498 And, t h e  t r i a l  

c o u r t  s p e c i f i c a l l y  a d m o n i s h e d  t h e  j u r o r s  n o t  t o  d i s c u s s  t h e  case 

a n d  n o t  t o  read or l i s t e n  t o  a n y  reports a b o u t  t h e  t r i a l  prior to  

t h e  recess a f t e r  t h e  g u i l t y  v e r d i c t .  R. 2 3 2 9  

I n  a d d i t i o n  t o  t h i s ,  t h e  j u r o r s  w e r e  s t i l l  to  h e a r  

add it i o n a l  e v i d e n c e ,  a r g u m e n t s  a n d  i n s t r u c t  i o n s .  T h e s e  f e a t u r e s  

are t h e  v e r y  o n e s  f o u n d  to  be i m p o r t a n t  i n  d i s s i p a t i n g  a n y  

p o t e n t i a l l y  p r e j u d i c i a l  i n f l u e n c e s  t h a t  m i g h t  h a v e  acted o n  t h e  

t h e m  i n  t h e  i n t e r i m .  

A c c e p t i n g  t h e  l o g i c  o f  a p p e l l a n t ' s  a r g u m e n t  w o u l d  mean 

s e q u e s t e r i n g  a l l  j u r i e s  i n  a l l  cases f r o m  t h e  time t h e y  s t a r t  

h e a r i n g  e v i d e n c e  u n t i l  s u c h  time as t h e y  f i n i s h  de l ibera t  i o n s .  

C f .  T a y l o r  v .  S t a t e ,  498  S o . 2 d  9 4 3  (F la .  1 9 8 6 )  ( e x t e n d i n g  - 
L i v i n q s t o n  i n t o  n o n  c a p i t a l  c o n t e x t )  . And, it m e a n s  r e j e c t i n g  

t h e  d i s t i n c t i o n  b e t w e e n  t h e  d e l i b e r a t i v e  aspect o f  t h e  j u r y ' s  

work  a n d  t h e  r e m a i n e r  o f  i ts f u n c t i o n  i n  a t r i a l  t h a t  t h e  c o u r t  

h a s  a l r e a d y  r e c o g n i z e d  b y  i ts i n c l u s i o n  i n  t h e  p a s s a g e  i n  

L i v i n g s t o n  q u o t e d  f r o m  Smalls .  T h e  a p p e l l a n t ' s  a r g u m e n t  o f f e r s  



n o  r e a s o n  f o r  t h e  c o u r t  t o  make s u c h  a r a d i c a l  d e p a r t u r e  f rom t h e  

p o l i c i e s  it found  to  b e  advanced  by t h e  p r o v i s i o n  o f  R u l e  

3 . 3 7 0 ( b ) .  And, t h e  a rguemen t ,  l i k e w i s e ,  o f f e r s  n o  b a s i s  f o r  t h e  

t r i a l  c o u r t  t o  h a v e  e x e r c i s e d  i ts d i s c r e t i o n  to  s e q u e s t e r  i n  

a c c o r d a n c e  w i t h  Fo rd .  A p p e l l a n t ' s  a rgument  u n d e r  t h i s  p o i n t  

s i m p l y  o f f e r s  n o  r e a s o n  to  u p s e t  t h e  r e s u l t  below.  

Under t h i s  p o i n t  a p p e l l a n t ' s  a rgument  c o n t e n d s  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  n o t  p e r m i t t i n g  him to  a r g u e  t h e  a b s e n c e  o f  

s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  as  a m i t i g a t i n g  c i r c u m s t a n c e .  

A p p e l l a n t  c o n t e n d s  t h a t  by p r o h i b i t i n g  s u c h  a rgumen t  t h e  t r i a l  

c o u r t  v i o l a t e d  t h e  p r i n c i p l e s  embodied i n  S k i p p e r  v .  S o u t h  

C a r o l i n a ,  --- U.S.--- , 106  S .Ct .  1669 ,  90  L.Ed.2d 1 (1986)  ; 

E d d i n q s  v .  Oklahoma, 455 U.S. 1 0 4 ,  102 S .Ct .  8 6 9 ,  7 1  L.Ed.2d 1 

(1982)  and L o c k e t t  v .  Oh io ,  438 U.S. 586 ,  9 8  S . C t .  2954 ,  57 

L.Ed.2d 9 7 3  (1978 )  A p p e l l a n t  a lso  c o n t e n d s  t h a t  e v e n  i f  t h e  

error were n o t  o f  c o n s t i t u t i o n a l  magn i tude  t h a t  it was error a s  

t h i s  t y p e  o f  a rgumen t  h a s  a f o u n d a t i o n  i n  t h e  d e c i s i o n s  i n  

Rembert  v .  S t a t e ,  445 So.2d 337 ( F l a .  1 9 8 4 ) ;  C a r u t h e r s  v .  S t a t e  

465 So.2d 496 ( F l a .  1985)  and R o s s  v .  S t a t e ,  474 So.2d 1170  ( F l a .  

1 9 8 5 ) .  R e f e r e n c e  to  t h e  a rgumen t  a c t u a l l y  p r e s e n t e d  and t h e  law 

o n  which a p p e l l a n t  b a s e s  h i s  c o n c l u s i o n s  shows t h a t  h i s  a rgument  

is t o t a l l y  w i t h o u t  merit. 

L o c k e t t ,  E d d i n g s  and S k i p p e r  d o  i ndeed  s t a n d  f o r  t h e  

proposit i o n  t h a t  t h e  E i g h t h  Amendment f o r b i d s  e x c l u s i o n  f rom t h e  

@ 
s e n t e n c e r ' s  c o n s i d e r a t i o n  e v i d e n c e  t h a t  m igh t  " s e r v e  a s  a b a s i s  



f o r  a s e n t e n c e  o f  less t h a n  d e a t h .  S k i p p e r ,  9 0  l .Ed .2d  a t  7  B u t ,  

t h e  c o u r t ' s  d e c i s i o n  n o t  e x c l u d e  a n y  s u c h  e v i d e n c e .  A l t h o u g h  

a p p e l l a n t  was n o t  a l l o w e d  to  g o  i n t o  t h e  e x a c t  n a t u r e  o f  t h e  

i r r e l e v a n t  s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s ,  h e  was a l l o w e d  t o  

a r g u e  t h a t  o n l y  o n e  o f  n i n e  p o s s i b l e s  was p r e s e n t  i n  t h i s  case. 

A p p e l l a n t  d i d  a r g u e ,  w i t h o u t  o b j e c t i o n  f r o m  t h e  s t a te ,  t h a t  

it had  u r g e d  o n l y  o n e  o f  t h e  " n i n e  a g g r a v a t i n g  f a c t o r s  t h a t  t h e  

S t a t e  o f  F l o r i d a  c o u l d  u s e  i n  a r g u i n g  to  a j u r y  t h a t  t h i s  

p a r t i c u l a r  case n e c e s s i t a t e d  t h e  d e a t h  p e n a l t y ,  n i n e  f a c t o r s . "  

R.2397 A p p e l l a n t  e l a b o r a t e d  o n  t h i s  i n  a n  a d d i t i o n a l  p a r a g r a p h  

w i t h o u t  o b j e c t i o n .  R.2397 I t  was o n l y  when c o u n s e l  renewed t h i s  

l i n e  o f  a r g u m e n t  s a y i n g ,  " [o ]  n e  o f  t h e  a g g r a v a t i n g  f a c t o r s  t h a t  

is p r e s e n t ,  n o t  i n  t h i s  p a r t i c u l a r  case, b u t  o f  t h e  n i n e  

a g g r a v a t i n g  f a c t o r s  t h a t  I --" t h a t  t h e  s t a t e  o b j e c t e d  and  s o u g h t  

a b e n c h  c o n f e r e n c e .  R.2403 T h e  j u r y  d i d  n o t  h e a r  e i t h e r  t h e  

s ta te ' s  o b j e c t i o n  or a n y  r u l i n g  o n  it. The  n e x t  t h i n g  t h e  j u r y  

h e a r d  was a p p e l l a n t ' s  c o u n s e l  t e l l i n g  t h e m  t h a t  t h e  s t a t e ' s  

a r g u m e n t  was, i n  e s s e n c e ,  a n  a p p e a l  f o r  a to  r e t u r n  to t h e  l e x  

t a l i o n e s ,  i .e.,  a n  e y e  f o r  a n  e y e  a n d  t o o t h  f o r  a t o o t h .  R.2406 

Along  t h e s e  l i n e s  t h e  o n l y  o t h e r  t h i n g  t h e  j u r y  h e a r d  was a n  

o b j e c t i o n  s u s t a i n e d  to  a r g u m e n t  t h a t  t h e  s t a te  h a d  o n l y  o f f e r e d  

o n e  o f  n i n e  p o s s i b l e  a g g r a v a t i n g  f a c t o r s  w h i l e  h e  h a d  p r e s e n t e d  

f o u r  m i t i g a t i n g  f a c t o r s .  T h e  t r  i a l  c o u r t  c o r r e c t l y  s u s t a i n e d  

t h i s  o b j e c t  i o n  b e c a u s e  t h e  comment t o  which  it was a d d r e s s e d  

i n v i t e d  a s i m p l e  c o u n t i n g  and  t h u s  i n v i t e d  t h e  j u r y  to  s t r a y  f r o m  

t h e i r  d u t y  o f  n o t  j u s t  c o u n t i n g  b u t  w e i g h i n g  t h o s e  f a c t o r s  t h a t  

@ 
h a d  b e e n  p r e s e n t e d  to  t h e m  o n  t h e  q u e s t i o n  o f  p u n i s h m e n t .  S e e  



H a r q r a v e  v .  S t a t e ,  366 So.2d 1, 5  ( F l a .  1978 )  ( c o u n t i n g  improper) . 
I n  a  s imi lar  v e i n ,  a p p e l l a n t  a r g u e s  t h a t  b e c a u s e  o f  t h e  

r u l i n g  h e  was p r e c l u d e d  f rom showing " t h e  j u r y  t h a t  e v e n  i f  t h e y  

found t h a t  t h e  S t a t e  p r o v e d  o n e  a g g r a v a t i n g  f a c t o r ,  d e a t h  was n o t  

n e c e s s a r i l y  t h e  p r o p e r  s e n t e n c e " .  I t  is s i m p l y  u n f a i r  t o  p o r t r a y  

t h e  r e c o r d  as showing t h a t  a p p e l l a n t  had n o  o p p o r t u n i t y  to  a r g u e  

t h a t  d e a t h  was n o t  p r o p o r t i o n a l  t o  t h e  o f f e n s e  i n  t h i s  case 

b e c a u s e  a p p e l l a n t ' s  c o u n s e l  d i d  so a r g u e  a t  R.2408 t e l l i n g  t h e  

j u r y  t h e  s t a t e ' s  p r o o f  had  n o t  e s t a b l i s h e d  beyond a r e a s o n a b l e  

d o u b t  t h e  h e i g h t e n e d  premed i t a t  i o n  n e c e s s a r y  to  e s t a b l i s h  t h i s  

a g g r a v a t i n g  f a c t o r  and t h a t  t h e  f a c t s  d i d  " n o t  j u s t i f y  a 

r e t u r n i n g  o f  a n  a d v i s o r y  v e r d i c t  o f  d e a t h . "  R.2408 

The c o u r t  s p e c i f i c a l l y  i n s t r u c t e d  t h e  j u r y  t h a t  e v e n  if t h e y  

found  t h e  a g g r a v a t i n g  f a c t o r  p r e s e n t  it was s t i l l  incumbent  o n  

them to  d e c i d e  whe the r  it was o f  s u f f i c i e n t  w e i g h t  to  w a r r a n t  

d e a t h  pr ior  to  b e g i n n i n g  t h e  a n a l y s i s  o f  t h e  m i t i g a t i n g  f a c t o r s  

and t h e  w e i g h t  t h e y  s h o u l d  r e c e i v e .  R.482, 2410 Had a p p e l l a n t  

wished  to  make t h e  a rgument  a p p e l l a n t  c o u n s e l  now u r g e s  t h a t  t h e  

c o u r t ' s  r u l i n g  o n  t h e  i r r e l e v a n t  s t a t u t o r y  a g g r a v a t i n g  

c i r c u m s t a n c e s  p r e c l u d e d  him f r o m  making h e  c e r t a i n l y  c o u l d  

have .  H e  had  a l l  t h e  tools a t  h i s  d i s p o s a l .  H e  had t h e  j u r y  

i n s t r u c t i o n .  And, h e  d i d  make a v a r i a t i o n  o n  t h e  a rgument  t h a t  

p r e s e r v e d  and a g r e e d  w i t h  h i s  major premise t h a t  t h e i r  a c q u i t t a l  

o f  Townsend showed t h a t  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  n e c e s s a r y  to  

e s t a b l i s h  t h e  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  f a c t o r  o f  S e c t i o n  

921 .141 (5 )  ( i )  F l o r i d a  S t a t u t e s  had  n o t  b e e n  p r o v e d  beyond a 

r e a s o n a b l e  d o u b t .  



Appel lee  is a t  a  loss t o  unders tand  a p p e l l a n t ' s  argument 

t h a t  s t a r t s  by o b s e r v i n g  t h a t  a  c o n v i c t e d  murderer  h a s  t h e  r i g h t  

t o  r e l y  on n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  and t h e  s t a t e  h a s  no 

c o r r e s p o n d i n g  r i g h t  to  r e l y  on n o n s t a t u t o r y  a g g r a v a t i n g  

f a c t o r s .  A p p e l l a n t ' s  r eason ing  t h a t  s i n c e  t h e  s t a t e  c a n n o t  

i n t r o d u c e  e v i d e n c e  to  n e g a t e  a n  unurged m i t i g a t i n g  f a c t o r  he 

shou ld  be  a l lowed to  a r g u e  t h e  n o n e x i s t e n c e  o f  unurged 

a g g r a v a t i n g  f a c t o r s  does  n o t  fo l low.  

The p o l i c i e s  s u p p o r t i n g  t h e  l e g a l  p r e m i s e s  on which 

a p p e l l a n t  r e s t s  h i s  argument d o  n o t  s u p p o r t  t h e  r e s u l t  a p p e l l a n t  

seeks h e r e .  The s t a t e  is p r e c l u d e d  from, a s  a p p e l l a n t ' s  argument 

c o r r e c t l y  o b s e r v e s ,  p u r s u i n g  a n t i c i p a t o r y  r e b u t t a l  o f  a  waived 

s t a t u t o r y  m i t i g a t i n g  f a c t o r  so t h a t  t h e  j u r y  w i l l  n o t  be  exposed 

to  n o n s t a t u t o r y  a g g r a v a t i n g  e v i d e n c e .  And, t h e  s t a t e  is 

p r e c l u d e d  from o f f e r i n g  n o n s t a t u t o r y  a g g r a v a t i n g  ev idence  because  

t h e  s t a t u t e  s p e c i f i c a l l y  l i m i t s  it t o  t h o s e  enumerated.  Sonqer v. 

S t a t e ,  365 So.2d 696, 700 ( 1 9 7 8 ) .  These p o l i c i e s  d o  no th ing  to  

h e l p  a p p e l l a n t ' s  argument. The c o u r t ' s  r u l i n g  was c o r r e c t  and 

even i f  it had n o t  been it c e r t a i n l y  d i d  n o t  p r e j u d i c e  a p p e l l a n t .  

VI 

A. THE CALDWELL CLAIM 

Under t h i s  s u b p o i n t ,  a p p e l l a n t  u r g e s  t h e  c o u r t  t o  conc lude  

t h a t  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  h i s  r e q u e s t e d  j u r y  i n s t r u c t i o n  

number s i x  c r e a t e d  e r r o r  under Ca ldwel l  v. M i s s i s s i p p i ,  

U.S. - I  105 S.Ct .  2633, 86 L.Ed.2d 231  (1985) .  A p p e l l a n t ' s  

argument is w i t h o u t  m e r i t  f o r  t w o  r e a s o n s .  F i r s t ,  t h e  t r i a l  

c o u r t  d i d  n o t  e r r o r  i n  r e j e c t i n g  t h e  r e q u e s t e d  i n s t r u c t i o n  



b e c a u s e  it was n o t  a n  a c c u r a t e  i n s t r u c t i o n .  S e c o n d ,  t h e  c l a i m e d  

C a l d w e l l  v i o l a t i o n  is n o t  p r o p e r l y  b e f o r e  t h i s  c o u r t .  The 

i n s t r u c t i o n  g i v e n  is a n  a c c u r a t e  s t a t e m e n t  o f  F l o r i d a  law. And, 

t h e r e  was no  o b j e c t i o n  to  t h e  i n s t r u c t i o n  i n  t h e  c o u r t  below. 

T h i s  j u r y  had  a n  i n s t r u c t i o n  b e f o r e  it t h a t  a d d r e s s e d  t h e  

c o n c e r n  t h a t  a j u r y  migh t  b e  i n c l i n e d  to  recommend d e a t h  it t h e y  

were n o t  f u l l y  c o g n i z a n t  o f  t h e i r  r e s p o n s i b i l i t y  i n  making s u c h  a 

recommendat ion.  The  c o u r t  reminded  t h e  j u r o r s  o f  t h e  g r a v i t y  o f  

t h e i r  u n d e r t a k i n g  s a y i n g :  

The f a c t s  t h a t  t h e  d e t e r m i n a t i o n  o f  whe the r  a 
m a j o r i t y  o f  you recommend a s e n t e n c e  o f  d e a t h  
or s e n t e n c e  o f  l i f e  impr i sonmen t  i n  t h i s  case 
c a n  b e  r e a c h e d  by  a s i n g l e  b a l l o t  s h o u l d  n o t  
i n f l u e n c e  you to  act  h a s t i l y  or w i t h o u t  d u e  
r a g a r d  to  t h e  g r a v i t y  o f  t h e s e  p r o c e e d i n g s .  
B e f o r e  you b a l l o t  you s h o u l d  c a r e f u l l y  weigh ,  
s i f t  and  c o n s i d e r  t h e  e v i d e n c e ,  and a l l  o f  i t ,  
r e a l i z i n g  t h a t  human l i f e  is a t  s t a k e ,  and 
b r i n g  t o  b e a r  y o u r  b e s t  judgment  i n  r e a c h i n g  
you r  a d v i s o r y  s e n t e n c e .  R. 484 ,  R. 2412 ,  2413 

A p p e l l a n t ' s  r e q u e s t e d  j u r y  i n s t r u c t i o n  a s k e d  t h e  c o u r t  t o  

t e l l  t h e  j u r y  t h a t  wha t eve r  p e n a l t y  t h e y  recommended, t h a t  

recommendat i o n  was e n t i t l e d  t o  g r e a t  w e i g h t  and  ser i o u s  

c o n s i d e r a t i o n  by t h e  c o u r t  i n  its u l t i m a t e  d e c i s i o n .  B u t ,  t h a t  

is n o t  t h e  law o f  t h e  s ta te .  O n l y  a recommendat ion  o f  l i f e  is 

e n t i t l e d  t o  s u c h  w e i g h t .  Tedde r  v .  S t a t e ,  322 So.2d 908  ( F l a .  

1 9 7 5 ) .  F l o r i d a  law d o e s  n o t  p r o v i d e  t h a t  a j u r y  recommendat ion 

o f  d e a t h  is e n t i t l e d  t o  g r e a t  w e i g h t  and s e r i o u s  c o n s i d e r a t i o n  by  

t h e  s e n t e n c e r  . 
The c o n c l u s i o n  o f  t h e  U n i t e d  S t a t e s  C o u r t  o f  Appeals f o r  t h e  

E l e v e n t h  C i r c u i t  to  t h e  c o n t r a r y  i n  Mann v .  Duqqer ,  817  F. d 



1471 ,  1482 ( l l t h  C i r .  1987 )  r e h e a r i n g  e n  b a n c  g r a n t e d  Sep t ember  

1 0 ,  1987 is b a s e d  o n  a m i s r e a d i n g  o f  McCampbell v .  S t a t e ,  4 2 1  

So.2d 1072 ( F l a .  1982)  . McCampbell was a n  o v e r r i d e  case. And, 

t h e r e  is no  i n d i c a t i o n  f rom t h e  c o n t e x t  t h a t  t h i s  c o u r t  i n t e n d e d  

t h a t  a d e a t h  recommendat ion  s h o u l d  e n j o y  s u c h  w e i g h t .  The 

c o n t e x t  is c l e a r l y  t o  t h e  c o n t r a r y .  T h i s  c o u r t  s h o u l d  take t h i s  

o p p o r t u n i t y  t o  clear up t h e  E l e v e n t h  C i r c u i t ' s  m i s c o n c e p t i o n  of 

F l o r i d a  l a w  i n  t h e  r e g a r d .  I t  c a n  b e  f o r c e d  to  d e f e r  t o  t h i s  

c o u r t ' s  supremacy  as t h e  f i n a l  a r b i t e r  o f  F l o r i d a  l a w .  

Wa inwr igh t  v .  Goode, 464 U.S. 7 8 ,  104 S .C t .  378 ,  78  L.Ed.2d 1 8 7  

(1983 )  I t  is p a r t i c u l a r l y  appropriate to  d o  so i n  t h i s  case 

b e c a u s e  t h a t  m i s c o n c e p t i o n  a l o n g  o t h e r s  h a s  l e d  t h e  l l t h  C i r .  

Mann p a n e l  t o  f o r c e  F l o r i d a  i n t o  a new s e n t e n c i n g  h e a r i n g  t h a t  

was n o t  w a r a n t e d  under  t h e  l a w .  And, t h a t  d o e s  s i g n i f i c a n t  

damage to  t h e  body p o l i t i c .  

I t  h a s  l o n g  b e e n  s e t t l e d  t h a t  it is s i m p l y  n o t  error f o r  a 

t r i a l  c o u r t  t o  r e f u s e  a r e q u e s t e d  i n s t r u c t i o n  t h a t  is n o t  a n  

a c c u r a t e  s t a t e m e n t  o f  t h e  law. B a r w i c k s  v. S t a t e ,  82  So.2d 356 

( 1 9 5 5 ) .  And, as p r e v i o u s l y  d e m o n s t r a t e d ,  t h e  r e q u e s t e d  

i n s t r u c t i o n  was e r r o n e o u s .  

The  i n s t r u c t  i o n  a b o u t  which  a p p e l l a n t  c o m p l a i n s  i n  t h i s  

a rgumen t  is a n  a c c u r a t e  s t a t e m e n t  o f  t h e  l a w  o f  t h i s  s ta te .  The 

f i n a l  d e c i s i o n  a b o u t  pun i shmen t  is t h e  r e s p o n s i b i l i t y  o f  t h e  

t r i a l  j udge .  And, it is t h e  d u t y  o f  t h e  j u r y  t o  f o l l o w  t h e  law 

and make  a recommendat ion  to  t h e  c o u r t .  T h a t  is p r e c i s e l y  what  

t h e  i n s t r u c t i o n  a t  i s s u e  h e r e  t o l d  t h e  j u r o r s .  S e e  R 482 ,  2409- 

a 1 0  and B r i e f  f o r  A p p e l l a n t  a t  -39- I t  d o e s  n o t  d i f f e r  i n  



s u b s t a n c e  f rom t h e  c h a r g e  o n  t h e  r e s p e c t i v e  r e s p o n s i b i l i t i e s  o f  

t h e  c o u r t  and j u r y  i n  c a p i t a l  s e n t e n c i n g  app roved  o v e r  a C a l d w e l l  

o b j e c t i o n  i n  A l d r i d q e  v S t a t e ,  503  So.2d 11257 ( F l a .  1 9 8 7 ) .  The 

i n s t r u c t i o n  a t  i s s u e  t h e r e  s a i d :  

L a d i e s  and g e n t l e m a n  o f  t h e  j u r y ,  you h a v e  
found  t h e  d e f e n d a n t  g u i l t y  o f  murder i n  t h e  
f i r s t  d e g r e e .  The pun i shmen t  f o r  t h i s  crime 
is e i t h e r  d e a t h  or l i f e  impr i sonment .  F i n a l  
d e c i s i o n  as to  what  pun i shmen t  s h a l l  b e  
imposed rests  s o l e l y  and o n l y  w i t h  t h e  J u d g e  
o f  t h i s  C o u r t .  However, t h e  l a w  r e q u i r e s  t h a t  
you ,  t h e  j u r y ,  r e n d e r  t o  t h e  C o u r t  a n  a d v i s o r y  
s e n t e n c e  a s  to  what  pun i shmen t  s h o u l d  b e  
imposed upon t h e  d e f e n d a n t .  Id. a t  1259 

I t  is a lso clear t h a t  t h e  C a l d w e l l  claim is n o t  p r o p e r l y  

b e f o r e  t h i s  c o u r t .  A p p e l l a n t  p r o c e d u r a l l y  d e f a u l t e d  t h e  r i g h t  t o  

raise t h i s  c l a i m  when h e  d i d  n o t  o b j e c t  t o  t h e  i n s t r u c t i o n  a b o u t  

which h e  now c o m p l a i n s .  F l a .  R. C r i m .  P. 3.390 "The l a c k  o f  

o b j e c t i o n  a t  t r i a l  f o l l o w e d  by a rgument  o n  428 a p p e a l  c o n s t i t u t e s  

a w a i v e r  o f  t h e  o b j e c t i o n . "  Cope land  v.  Wa inwr iqh t ,  505 So.2d 

425,  (1987)  ( C a l d w e l l  claim) . -- S e e  a lso Maxwell  v .  Wainwr igh t ,49O 

So.2d 927 ( F l a .  1986)  Maxwell  is a l s o  h i g h l y  i n s t r u c t i v e  i n  

t h i s  r e g a r d .  Bo th  t h e  a p p e a l  f rom t h e  d e n i a l  o f  t h e  Ru le  3.850 

mo t ion  and t h e  h a b e a s  c o r p u s  s p e a k  to  why t h e  a b s e n c e  o f  a n  

o b j e c t i o n  be low is f a t a l  to  t h e  p r e s e n t a t i o n  o f  t h i s  i s s u e  o n  

d i r e c t  appeal. I n  t h e  appeal, t h i s  c o u r t  r u l e d  t h a t  a n  a r g u a b l y  

e r r o n e o u s  i n s t r u c t i o n  t h a t  a s e n t e n c i n g  recommendat ion had t o  b e  

by a m a j o r i t y  was n o t  c o g n i z a b l e  on  co l l a te ra l  r e l i e f  b e c a u s e  

t h e r e  had been  n o  o b j e c t i o n  to  t h e  e r r o n e o u s  i n s t r u c t i o n .  Id. a t  

a 9 3 1  And, o n  r e v i e w  o f  t h e  h a b e a s  a c t i o n  a t t a c k i n g  appellate 



c o u n s e l ' s  e f f e c t i v e n e s s ,  t h i s  c o u r t  r u l e d  c o u n s e l  h a d  n o t  b e e n  

i n e f f e c t i v e  i n  n o t  a t t a c k i n g  a j u r y  i n s t r u c t i o n  t o  which n o  

o b j e c t i o n  h a d  b e e n  made. The  c o u r t  r e a s o n e d  t h a t  c o u n s e l  c o u l d  

h a v e  r e a s o n a b l y  c o n c l u d e d  t h a t  t h e  i s s u e  d i d  n o t  h o l d  much 

promise f o r  r e l i e f  o n  appeal. Id. a t  934  

The  appellee u r g e s  t h e  c o u r t  t o  b a s e  its r u l i n g  o n  

a p p e l l a n t ' s  C a l d w e l l  claim o n  p r o c e d u r a l  d e f a u l t  a n d  make it 

u n m i s t a k a b l y  clear t h a t  t h i s  c o u r t  c o n s i s t e n t l y  applies t h e  

p r o c e d u r a l  b a r  o f  t h e  r u l e  t o  s u c h  claims. The  U n i t e d  S t a t e s  

C o u r t  o f  Appeals h a s  a l r e a d y  q u e s t i o n e d  w h e t h e r  t h i s  c o u r t  d o e s  

so. Adam v .  D u q g e r ,  816 F.2d 1 4 9 3 ,  1 4 9 7  ( 1 1 t h  C i r .  1 9 8 7 ) .  

F a i l u r e  t o  so r u l e  poses a s u b s t a n t i a l  r i s k  o f  u n d e r m i n i n g  t h e  

v a l u e  o f  f i n a l i t y  o f  t h e  c r i m i n a l  j u d g m e n t s  o f  t h e  s t a t e  i n  

g e n e r a l  a n d  d e a t h  s e n t e n c e s  i n  p a r t i c u l a r  . 

B. REINSTRUCTION ON REASONABLE DOUBT 

A p p e l l a n t ' s  a r g u m e n t  asser t s  t h a t  b e c a u s e  t h e  c o u r t  d i d  n o t  

r e d i f i n e d  r e a s o n a b l e  d o u b t  i n  its p e n a l t y  p h a s e  i n s t r u c t i o n s  t h i s  

" i n h  i b  i t e d  c o u n s e l ' s  a b i l i t y  t o  a r g u e  e f f e c t i v e l y  t h a t  t h e  S t a t e  

f a i l e d  t o  p r o v e  a n  a g g r a v a t i n g  c i r c u m s t a n c e  beyond  a r e a s o n a b l e  

d o u b t . "  B r i e f  o f  A p p e l l a n t  a t  -42- A c c o r d i n g l y ,  it u r g e s t  t h a t  

it was p r e j u d i c i a l  error f o r  t h e  c o u r t  t o  r e f u s e  t o  r e i n s t r u c t  o n  

r e a s o n a b l e  d o u b t .  T h i s  a r g u m e n t  is w i t h o u t  mer it b e c a u s e  

a p p e l l a n t ' s  a r g u m e n t  o f f e r s  n o  b a s i s  i n  f a c t  f o r  its c o n c l u s i o n  

t h a t  t h e  a b s e n c e  o f  a n  a d d  it i o n a l  i n s t r u c t  i o n  d e f i n i n g  r e a s o n a b l e  

d o u b t  " i n h i b i t e d  c o u n s e l ' s  a b i l i t y  t o  a r g u e  e f f e c t i v e l y . "  The  

p e n a l t y  p h a s e  i n s t r u c t i o n s  were more t h a n  a d e q u a t e  to  i n s t r u c t  



t h e  j u r y  i n  i ts  f u n c t i o n  a t  t h i s  p h a s e  o f  t h e  t r i a l .  

The c o u r t  d i d  i n s t r u c t  t h e  j u r y  t h a t  it was incumbent  on  t h e  

s t a t e  to  p r o v e  a g g r a v a t i n g  c i r c u m s t a n c e s  beyond a r e a s o n a b l e  

d o u b t .  (R. 2411)  Dur ing  t h e  c o u r s e  o f  a p p e l l a n t ' s  p e n a l t y  p h a s e  

a rgumen t ,  h e  r e p e a t e d l y  reminded  them t h a t  t h e  s t a t e  had  t h e  

b u r d e n  o f  p r o v i n g  t h e  e x i s t e n c e  o f  t h e  a g g r a v a t i n g  f a c t o r  beyond 

a r e a s o n a b l e  d o u b t  (R. 2391,  2392 ,  2402,  2408)  H e  reminded  t h e n  

t h a t  t h e y  had  l i s t e n e d  to  t h e  r e a s o n a b l e  d o u b t  i n s t r u c t i o n  and 

a p p l i e d  it i n  a c q u i t t i n g  D a v i s .  (R. 2394,  2395)  H e  s p e c i f i c a l l y  

a s k e d  t h e  j u r y  t o  remember t h e  r e a s o n a b l e  d o u b t  i n s t r u c t i o n  t h a t  

t h e  c o u r t  had  g i v e n  prior to  t h e  g u i l t  p h a s e  o f  t h e  t r i a l .  (R. 

2402)  C o u n s e l  a r g u e d  e x t e n s i v e l y  and r e p e a t e d l y  t h a t  t h e i r  

t r e a t m e n t  o f  D a v i s  i n d i c a t e d  t h a t  Townsend ' s  t e s t i m o n y  was n o t  

wor thy  b e l i e f  beyond a r e a s o n a b l e  d o u b t  t o  e s t a b l i s h  t h e  

h e i g h t e n e d  p r e m e d i t a t i o n  need  to  p r o v e  t h e  a g g r a v a t i n g  factor.  

(R. 2395,  2396)  And f i n a l l y  t h e  close o f  h i s  a rgumen t  

a p p e l l a n t ' s  c o u n s e l  o n c e  a g a i n  u r g e d  t h a t  t h e  s t a te  had  n o t  

p r e o v e d  t h a t  a g g r a v a t i n g  f a c t o r  beyond a r e a s o n a b l e  d o u b t .  (R. 

2408)  

A p p e l l a n t ' s  r e f e r e n c e  t o  B a r w i c k s  v .  S t a t e ,  82 So.2d 356 

( F l a .  1955)  as some how u s p p o r t i n g  r e v e r s a l  o f  t h e  s e n t e n c e  is 

w i t h o u t  merit. B a r w i c k s  is s i m p l y  n o t  i n s t r u c t i v e  f o r  t h e  

r e s o l u t i o n  o f  t h i s  case. A s  a p p e l l a n t  acknowledged  t h a t  case 

h e l d  t h a t  f a i l u r e  t o  d e f i n e  r e a s o n a b l e  d o u b t  i n  a t r i a l  w i t h  o n l y  

a g u i l t  p h a s e  was n o t  error where  t h e r e  had  b e e n  no  proper 

r e q u e s t  f o r  s u c h  a d e f i n i t i o n .  T h i s  was a t w o  p h a s e  t r i a l .  The 

j u r y  had a l r e a d y  h e a r d  r e a s o n a b l e  d o u b t  d e f i n e d  i n  t h e  g u i l t  



p h a s e  i n s t r u c t  i o n s .  They had  a p p l i e d  r e a s o n a b l e  d o u b t  i n  

a c q u i t t i n g  D a v i s .  T h e r e  were n o  r e q u e s t s  f o r  re  i n s t r u c t  i o n  a f t e r  

t h e  j u r y  r e t i r e d  t o  c o n s i d e r  its s e n t e n c i n g  recommendat i on .  

T h e r e  is n o t h i n g  i n  t h i s  r e c o r d  to  i n d i c a t e  t h a t  a p p e l l a n t  was 

p r e j u d i c e d  i n  t h e  s l i g h t e s t  b y  t h e  c o u r t ' s  d e c i s i o n  n o t  t o  

r e d e f i n e  r e a s o n a b l e  d o u b t  i n  its p e n a l t y  p h a s e  i n s t r u c t  i o n s .  

The  c o u r t  s h o u l d  t h e r e f o r e  a f f i r m  t h e  s e n t e n c e  o f  a p p e l l a n t ' s  

o b j e c t i o n  u n d e r  t h i s  p o i n t .  

C RETURNING A VERDICT RECOMMENDING LIFE OR DEATH 

A p p e l l a n t  c o n t e n d s  t h a t  d e s p i t e  t h e  a b s e n c e  of a proper 

object i o n  below h e  is e n t i t l e d  t o  r e v e r s a l  o f  t h e  p e n a l t y  and a 

new s e n t e n c i n g  h e a r i n g  i n  f r o n t  o f  a new j u r y  b e c a u s e  t h e  v o t i n g  

i n s t r u c t i o n  was e r r o n e o u s  and  t h e  f a c t  t h a t  it was e r r o n e o u s  is 

t h e  s t a t e ' s  f a u l t .  A p p e l l a n t ' s  p o i n t  is w i t h o u t  merit. T h e r e  

was n o  appropriate o b j e c t i o n  below. Thus ,  t h e  matter is waived  

and  p r o c e d u r a l l y  b a r r e d .  The  f a c t u a l  basis  f o r  a p p e l l a n t ' s  

attempt t o  g e t  a r o u n d  t h e  p r o c e d u r a l  d e f a u l t  is c o n t r a d i c t e d  by  

t h e  t r a n s c r i p t  o f  t h e  p e n a l t y  p h a s e  c h a r g e  c o n f e r e n c e .  

C o n t r a r y  t o  t r i a l  c o u n s e l ' s  r e p r e s e n t a t  i o n s  a t  t h e  mot i o n  

for new t r i a l  h e a r i n g ,  t h e  t r a n s c r i p t  o f  t h e  p e n a l t y  p h a s e  c h a r g e  

c o n f e r e n c e  shows  n o  d i s c u s s i o n  o f  t h e  d i f f e r e n c e  b e t w e e n  t h e  

H a r i c h  v .  S t a t e ,  437 So .2d  1082 ( F l a .  1983 )  and  post H a r i c h ,  

October 1985  u p d a t e  to  p a g e s  8 1  and  82 o f  F l o r i d a  S t a n d a r d  J u r y  

I n s t r u c t i o n s  I n  C r i m i n a l  Cases ( 1 9 8 1  e d . ) ,  i n s t r u c t i o n s  o n  

r e t u r n i n g  v e r d i c t  recommending l i f e  o f  d e a t h  upon t h e  j u r y ' s  

r e t i r e m e n t  t o  s t a r t  d e l i b e r a t  i o n s .  The t r i a l  c o u r t  c o v e r e d  t h i s  

matter a t  R. 2360  A f t e r  g o i n g  t h r o u g h ,  t h e  v a r i o u s  s t a t u t o r y  



m i t i g a t i n g  c i r c u m s t a n c e s ,  t h e  c o u r t  in formed c o u n s e l :  

A l l  r i g h t ,  we w i l l  t h e n  r e a d  t h e  rest  o f  Page  
8 1  and 8 2 ,  and f o l l o w e d  by  8 3  i n  terms o f  t h e  
d i a l o g u e ,  p o l l i n g  t h e  j u r y ,  t o g e t h e r  w i t h  t h e  
d e f e n d a n t ' s  r e q u e s t e d  number Twelve ,  
S e v e n t e e n ,  N i n e t e e n  and Twenty-two. (R.  2360)  

I t  is n o t  clear f rom t h e  c o n t e x t  whe the r  t h e  j u d g e  was work ing  

from t h e  O c t o b e r  1985  u p d a t e  t h a t  c o n t a i n s  t h e  amendment t o  

a d d r e s s  t h e  Har i c h  p r o b l e m  or a n  ear l ie r  e d i t  i o n .  What is clear ,  

and o f  pa r amon t  s i g n i f i c a n c e  f o r  t h e  proper a n a l y s i s  o f  

a p p e l l a n t ' s  claim t h a t  h e  s h o u l d  b e  r e l i e v e d  o f  h i s  p r o c e d u r a l  

d e f a u l t  is t h a t  t h i s  r e f i n e m e n t  i n  t h e  i n s t r u c t i o n s  was n o t  

d i s c u s s e d .  And, a p p e l l a n t ' s  c o u n s e l  c e r t a i n l y  made no  s p e c i f i c  

r e q u e s t  t h a t  t h e  r e v i s e d  i n s t r u c t i o n  b e  g i v e n .  

A p p e l l a n t  a lso claims p r e j u d i c e  b e c a u s e  t h e r e  was a close 

v o t e ,  s e v e n  to  f i v e  f o r  d e a t h .  B u t ,  a g a i n  t h e  f a c t s  r e v e a l e d  by  

t h e  r e c o r d  p o i n t  away f rom any  p r e j u d i c e .  A p p e l l a n t ' s  c o u n s e l  

made a p o i n t  o f  a r g u i n g  t h a t  a t i e  v o t e  was a v o t e  f o r  l i f e  

d u r i n g  h i s  p e n a l t y  p h a s e  a rgumen t .  R. 2392 T h i s  d r ew  no  

o b j e c t i o n .  The  j u r y  d e l i v e r a t e d  o n l y  t w e n t y - f i v e  m i n u t e s .  The  

j u r y  r e q u e s t e d  no  a d d i t i o n a l  i n s t r u c t i o n s  f rom t h e  c o u r t .  And, 

t h e y  had t h e  w r i t t e n  i n s t r u c t i o n  to  c o n s u l t .  R. 2409 

T h e r e  was a p r o c e d u r a l  d e f a u l t  o f  t h i s  i s s u e .  And, i n  t h e  

i n t e r e s t  o f  c o n s i s t e n c y  t h i s  c o u r t  s h o u l d  d e c l i n e  to  e n t e r t a i n  

t h e  merits o f  t h i s  i s s u e  j u s t  as it h a s  a l w a y s  done  when t h e  

matter h a s  n o t  b e e n  p r o p e r l y  r a i s e d .  - S e e  e.g. ,  Maxwell  v .  

Wa inwr iqh t ,  490 So.2d a t  931;  J a c k s o n  v .  S t a t e ,  438 So.2d 4  ( F l a .  

1 9 8 3 ) ;  R e m b e r t  v .  S t a t e ,  445 So.2d 337 ( F l a .  1 9 8 4 ) .  



D. THE CLAIM OF CUMULATIVE ERROR 

Because  t h e r e  h a s  e i t h e r  b e e n  no error a s  t h e  s t a t e ' s  

a rgument  h a s  d e m o n s t r a t e d  unde r  s u b p o i n t s  A and  B  and b e c a u s e  

t h e r e  was a  p r o c e d u r a l  d e f a u l t  o f  a  m a t t e r  t h a t  c a u s e d  a p p e l l a n t  

no  p r e j u d i c e  unde r  s u b p o i n t  C ,  t h e r e  was no  c u m u l a t i v e  error. 

VII 

Under t h i s  p o i n t ,  a p p e l l a n t  c o n t e n d s  t h a t  t h e  e v i d e n c e  

e s t a b l i s h e s  t h a t  h e  a c t e d  w i t h  t h e  p r e t e n s e  o f  a  mora l  or l e g a l  

j u s t  i f  i c a t i o n  f o r  h i s  a c t i o n  i n  murde r ing  h i s  v i c t i m  H e  r e a s o n s  

t h a t  b o t h  a p p e l l a n t ' s  s t a t e m e n t s  and e v i d e n c e  o f  t h e  v i c t i m ' s  

b e l l i g e r e n t  b e h a v i o r  and b o a s t  o f  p r i o r  a c t s  o f  v i o l e n c e  s e r v e  to  

e s t a b l i s h  show t h a t  h e  a c t e d  w i t h  t h e  p r e t e n s e  o f  l e g a l  or mora l  

j u s t i f i c a t i o n .  A p p e l l a n t ' s  a rgument  p o i n t s  t o  o n e  c a s e  Cannady v.  

S t a t e ,  427 So.2d 723 ( F l a .  1983)  t o  s u p p o r t  h i s  a rgument .  

A n a l y s i s  o f  t h a t  c a s e  shows t h a t  it o f f e r s  h im no  s u p p o r t  f o r  t h e  

a rgument  h e  a d v a n c e s  h e r e .  

A p p e l l a n t  g a v e  no  i n d i c a t i o n  t h a t  h e  f e l t  t h a t  t h e r e  was any  

b a s i s  i n  l a w  or m o r a l i t y  f o r  h i s  a c t i o n s .  A p p e l l a n t ' s  a rgument  

s u g g e s t s  no m o r a l  or l e g a l  t h e o r y  t h a t  might  condone  o n e  p e r s o n  

i n  p l a n n i n g  and c a r r y i n g  o u t  t h e  murder o f  a n o t h e r  w h i l e  t h a t  

o t h e r  s lep t  j u s t  b e c a u s e  h e  c o u l d  b e  b e l l i g e r e n t  and had b ragged  

o f  s h o o t i n g  a n o t h e r  i n  t h e  p a s t .  And, why h a s  a p p e l l a n t  been  

u n a b l e  t o  d o  so? Because  s u c h  j u s t  i f  i c a t  i o n  d o e s  n o t  e x i s t  i n  

any  l e g a l  or m o r a l  s y s t e m  known to  y o u r  u n d e r s i g n e d .  I t  

c e r t a i n l y  is n o t  l i k e  a  c a s e  where  a  b a t t e r e d  woman r e t a l i a t e s  

a g a i n s t  t h e  t o r m e n t e r  t o  whom s h e  is bound by a  p a t h o l o g i c a l  



dependency i n  a  premeditated act  of despira t  ion. 

I t  most assuredly is not a case l i k e  Cannady where t h i s  

court found tha t  the s t a t e ' s  proof of the heightened 

premeditat ion feature of t h i s  aggravating circumstance had not 

been proved beyond a reasonable doubt. And, the case is unlike 

Cannady i n  tha t  the s t a t e  d i d  not have t o  rely on appel lant ' s  

account of the homicide for d i r e c t  evidence of how the homicide 

occurred. Here there is no doubt tha t  appellant s tar ted the 

homicide by s t r ik ing  the victim as he lay asleep or passed out. 

There is simply nothing i n  t h i s  case even remotely 

comparable t o  Cannady's s i n t i a l  statements repeatedly denying 

intent  t o  k i l l  and saying tha t  he only shot because the victim 

jumped a t  him. - See Cannady v. S t a t e ,  427 So.2d a t  730 There was 

nothing t o  show tha t  appellant f e l t  helpless t o  defend himself 

against appellant.  I t  is the s t a t e ' s  posi t ion tha t  the 

statements t o  which appel lant ' s  argument make reference show only 

appel lant ' s  u t t e r  disregard for the norms of c iv i l i zed  conduct. 

I t  is no wonder tha t  appellant d i d  not urge t h i s  theory on e i ther  

the judge of jury. And, it is for t h i s  reason tha t  t h i s  court 

should not even en te r ta in  the argument on t h i s  appeal. Tillman 

v. S t a t e ,  4 7 1  So.2d a t  34,35. 

VIII 

Appellant contends under t h i s  point i n  h i s  brief  tha t  death 

is not proportional t o  h i s  offense i n  l i g h t  of t h i s  cou r t ' s  

disposit ion of Blair  v.  S t a t e ,  406 So.2d 1103 (Fla. 1981). 

Appellant's appeal t o  the r e su l t  i n  Blair  is without merit 



b e c a u s e  t h e r e  are v e r y  s u b s t a n t i a l  b a s e s  for d i s t i n g u i s h i n g  t h i s  

case f rom B la i r .  B l a i r  was s e n t e n c e d  prior to  t h e  e n a c t m e n t  o f  

s u b s e c t i o n  ( i )  o f  s e c t i o n  921 .141 (5 )  . T h e r e  were i m p r o p e r l y  found  

a g g r a v a t i n g  f a c t o r s .  T h e r e  was a m i t i g a t i n g  f a c t o r  p r e s e n t .  

And, t h i s  c o u r t  t r e a t s  t h e  p r o p o r t i o n a l i t y  f i n d i n g  i n  t h a t  case 

as b a s e d  o n  t h e  f a c t  t h a t  t h i s  k i l l i n g  f e l l  i n t o  t h e  class of 

k i l l i n g s  coming t o  b e  known as d o m e s t i c  d i s p u t e s  or l o v e r s '  

q u a r r e l s  cases. 

The B la i r  t r i a l  c o u r t  had  f o u n d ,  i n  l i s t i n g  t h e  a g g r a v a t i n g  

f a c t o r s ,  t h a t  t h e  k i l l i n g  had  b e e n  a c c o m p l i s h e d  f rom a 

p r e m e d i t a t e d  d e s i g n .  406 So.2d a t  1108 I n  a d d r e s s i n g  t h i s  

f i n d i n g ,  t h i s  c o u r t  n o t e d  t h e  t r i a l  c o u r t  had  n o t  u sed  t h e  

s t a t u t o r y  l a n g u a g e  o f  s u b s e c t  i o n  921 .141 (5 )  ( i) . The p r o s e c u t o r  

m nad n o t  a r g u e d  t h e  e x i s t e n c e  o f  t h i s  a g g r a v a t i n g  f a c t o r  and t h e  

j u r y  was n o t  i n s t r u c t e d  o n  it. T h i s  c o u r t  t h e r e f o r e  found  t h a t  

t h e  f i n d i n g  "was n o t  i n t e n d e d  to  to  r e p r e s e n t  t h e  a g g r a v a t i n g  

f a c t o r  found  i n  t h e  amended v e r s i o n  o f  t h e  s t a t u t e . "  I d .  I t  had  

a lso e r r o n e o u s l y  found  t h e  e x i s t e n c e  o f  t h e  a g g r a v a t n g  f a c t o r  o f  

c r e a t i n g  a " g r e a t  r i s k  o f  d e a t h  to  many p e r s o n s . "  And, it had 

e r r o n e o u s l y  c h a r a c t e r i z e d  t h e  b u r i a l  unde r  c o n c r e t e  o f  t h e  v i c t i m  

as r e n d e r i n g  t h e  k i l l i n g  h e i n o u s ,  a t r o c i o u s  and c r u e l .  T h i s  

c o u r t  r e j e c t e d  t h i s  f i n d i n g  o n  a n a l o g y  to  its d e c i s i o n  i n  

H a l l i w e l l  v .  S t a t e ,  323  So.2d 557 ( F l a .  1975)  And, t h e r e  was t h e  

m i t i g a t i n g  f a c t o r  o f  no  s i g n i f c a n t  h i s t o r y  o f  pr ior  c r i m i n a l  

a c t i v i t y .  

R e f e r e n c e  to  t h e  f a c t s  r e p o r t e d  i n  B l a i r  shows t h a t  t h e y  

a d i f f e r  d r a m a t i c a l l y  from t h e  o p e r a t i v e  f a c t s  e s t a b l i s h i n g  t h e  



e x i s t e n c e  of t h e  c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  a g g r a v a t i n g  

f a c t o r  i n  t h i s  case. U n l i k e  t h i s  case where  t h e r e  was d i r e c t  

e v i d e n c e  t h a t  a p p e l l a n t  went  o u t  and dug t h e  v i c t i m ' s  g r a v e  

s u b s t a n t i a l l y  prior to  t h e  k i l l i n g  and r e l i s h e d  t h e  p i c t u r e  o f  

t h e  v i c t i m ' s  s o o n  to  be d e c a y i n g  body w h i l e  d o i n g  so, B l a i r ,  

a c c o r d i n g  to  t h e  s t a t e ' s  t h e o r y  of t h e  case, u s e d  a c o n v e n i e n t l y  

s t o p p e d  up  s i n k  to  j u s t i f y  t h e  d i g g i n g  o f  t h e  h o l e  t h a t  became 

t h e  b u r i a l  s i t e  o f  h i s  v i c t i m .  I d .  a t  1105 The  e v i d e n c e  t h e r e  

was n o t  n e a r l y  so clear as t h a t  h e r e  t h a t  t h e  h o l e  was dug i n  

a n t i c i p a t i o n  o f  t h e  murder or j u s t  u sed .  And, t h i s  c o u r t  h a s  

j u s t  r e c e n t l y  c l a s s i f i e d  B la i r  as a l o v e r s '  q u a r r e l  or d o m e s t i c  

d i s p u t e  case i n  Fead  v. S t a t e ,  N o .  6 8 , 3 4 1  ( F l a .  S e p t .  3 ,  1987)  

[12 F.L.W. 451,4521 g r o u p i n g  it w i t h  o t h e r  cases o f  t h a t  i l k .  

0 
The f a c t s  o f  t h i s  case show t h a t  B la i r  is j u s t  n o t  s u f f i c i e n t l y  

a n a l o g o u s  to  t h i s  case to  be a bas is  f o r  r e d u c i n g  t h e  s e n t e n c e  o n  

t h e  basis  o f  p r o p o r t i o n a l i t y .  

A p p e l l a n t  a p p e a l s  t o  Rembert v. S t a t e ,  445 So.2d 337 ( F l a .  

1 9 8 4 ) ;  Ross v.  S t a t e ,  474 So.2d 1170 ( F l a .  1985 )  and P r o f f i t t  v. 

S t a t e ,  Nos. 65 ,507  and 65 ,637  ( F l a .  J u l y  9 ,  1987 )  [12 F.L.W. 3731 

as example  o f  a p r o p o s i t i o n  h i s  a rgument  u r g e s  on  t h e  c o u r t .  The 

p r o p o s i t i o n  is t h a t  t h i s  c o u r t  may r e d u c e  a d e a t h  s e n t e n c e  when 

t h e r e  is o n l y  o n e  a g g r a v a t i n g  f a c t o r  p r e s e n t  and a d e a t h  

recommendat ion .  What a p p e l l a n t  asser ts  is t r u e .  B u t ,  it d o e s  n o t  

d o  j u s t i c e  t o  t h e  f a c t s  and c i r c u m s t a n c e s  t h a t  promped t h i s  c o u r t  

t o  f i n d  d e a t h  a n  i n a p r o p r i a t e  pun i shmen t  i n  t h o s e  cases. 

T h i s  c o u r t  r e d u c e d  t h e  s e n t e n c e s  i n  Rembert and P r o f f  itt 

a b e c a u s e  it found  d e a t h  a d i s p r o p o r t i o n a t e  p u n i s h m e n t  for a murder  



committed d u r i n g  a r e s i d e n t i a l  b u r g l a r y  where t h e r e  were no o t h e r  

f e a t u r e s  o f  t h e  c a s e  a r g u a b l y  p o i n t i n g  to  d e a t h  a s  t h e  

a p p r o p r i a t e  punishment.  P r o f f i t t ,  12 F.L.W. a t  373 There  was a l s o  

c o n s i d e r a b l e  m i t i g a t i n g  e v i d e n c e  i n  Rembert. 445 So.2d a t  340 

The Ross c o u r t  p o i n t e d  to  t h e  f a c t  t h a t  t h e  c a s e  involved a 

domes t i c  d i s p u t e  and t h a t  t h e  t r i a l  c o u r t  had over looked 

s i g n i f i c a n t  e v i d e n c e  i n  t h a t  t h e  s t a t e s  c a s e  showed R o s  t o  be  an  

a l c o h o l i c  who was i n t o x i c a t e d  a t  t h e  time o f  t h e  homicide. Ross 

v. S t a t e ,  474 So.2d a t  1174 I n  s h o r t ,  a p p e l l a n t  h a s  p r e s e n t e d  

t h i s  c o u r t  w i t h  no b a s i s  f o r  conc lud ing  t h a t  d e a t h  is n o t  

p r o p o r t i o n a t e  to  t h i s  o f f e n s e  and a p p r o p r i a t e  f o r  t h i s  o f f e n d e r .  

T h i s  a p p e l l a n t  had p l e n t y  o f  time to cool between t h e  

p e r c e i v e d  o f f e n s e  and t h e  d i g g i n g  o f  t h e  g r a v e .  And, he had even 

more time to  cool and t h i n k  b e t t e r  o f  h i s  p l a n s  between t h e  

d i g g i n g  o f  t h e  g r a v e  and t h e  c a r r y i n g  o u t  o f  h i s  p l a n  to  murder 

h i s  v i c t i m .  The he igh tened  p r e m e d i t a t i o n  p r e s e n t  i n  t h i s  c a s e  is 

o f  t h e  t y p e  found i n  t h e  c o n t r a c t  k i l l i n g  c a s e s .  And, t h i s  c o u r t  

h a s  n o t ,  i n  any c a s e s  known to  your unders igned ,  reduced a d e a t h  

s a e n t e n c e  based on a j u r y  recommendation o f  d e a t h  i n  such a c a s e .  

I t  shou ld  a f f i r m  t h e  d e a t h  s e n t e n c e  over  a p p e l l a n t ' s  

p r o p o r t i o n a l i t y  a t t a c k .  



CONCLUS I O N  

WHEREFORE, Appe l l ee  asks t h e  C o u r t  t o  a f f i r m  a p p e l l a n t ' s  

judgments and s e n t e n c e s  f i n d i n g  a l l  t h e  w a i v e r s  and p r o c e d u r a l  

d e f a u l t s  r e q u e s t e d  i n  t h e  t e x t  on t h e  b a s i s  o f  t h e  r e a s o n s  

arguments  and a u t h o r  it ies advanced i n  t h i s  b r  i e f .  
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