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PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  A p p e l l a n t  i n  t h e  c o u r t  below a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  w a s  t h e  Appellee i n  t h e  

c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A c o p y  of 

t h e  d i s t r i c t  c o u r t  o p i n i o n  is a t t a c h e d  t o  t h i s  b r i e f  ( A l - 4 ) .  I n  

t h e  b r i e f  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  as  t h e y  appear b e f o r e  

t h i s  H o n o r a b l e  C o u r t .  

T h e  f o l l o w i n g  s y m b o l s  w i l l  b e  u s e d :  

tl RW R e c o r d  o n  Appeal 

"TI1 T r i a l  T r a n s c r i p t  

"All A p p e n d i x  

"SRn  S u p p l e m e n t a l  R e c o r d  



STATEMENT OF THE CASE 

On J u l y  6 ,  1 9 8 4 ,  P e t i t i o n e r ,  C h r i s t i a n  D. M a s s a r d ,  w a s  

c h a r g e d  by  amended i n f o r m a t i o n  w i t h  t w o  c o u n t s  o f  a t t e m p t e d  f i r s t  

d e g r e e  m u r d e r  a n d  t w o  c o u n t s  o f  a rmed  r o b b e r y  ( R l ) .  On J u l y  1 2 ,  

1 9 8 4 ,  P e t i t i o n e r  was  f o u n d  g u i l t y  b y  a j u r y  o n  a l l  f o u r  c o u n t s  a s  

c h a r g e d  ( R 3 9 - 4 0 ) .  On J u l y  27 ,  1 9 8 4 ,  t h e  t r i a l  c o u r t  a d j u d i c a t e d  

P e t i t i o n e r  g u i l t y  a n d  c l a s s i f i e d  a l l  f o u r  c o u n t s  a s  l i f e  f e l o n i e s  

( R 4 4 ) .  A g u i d e l i n e  s c o r e s h e e t  w a s  c o m p l e t e d  b y  t h e  t r i a l  c o u r t  

( S R ) .  P e t i t i o n e r  was  s e n t e n c e d  t o  f o r t y  ( 4 0 )  y e a r s  i n c a r c e r a t i o n  

o n  e a c h  o f  t h e  c o u n t s  ( I  a n d  111) o f  a t t e m p t e d  f i r s t  d e g r e e  

m u r d e r  ( R 4 6 , 4 8 ) .  P e t i t i o n e r  was s e n t e n c e d  t o  f o r t y  ( 4 0 )  y e a r s  

i n c a r c e r a t i o n  o n  e a c h  o f  t h e  c o u n t s  ( I1  a n d  I V )  o f  r o b b e r y  w h i c h  

w e r e  t o  r u n  c o n c u r r e n t  t o  t h e  c o u n t s  o f  a t t e m p t e d  f i r s t  d e g r e e  

m u r d e r  ( R 4 7 , 4 9 ) .  T h e  t r i a l  c o u r t  r e t a i n e d  j u r i s d i c t i o n  o v e r  

o n e - t h i r d  o f  P e t i t i o n e r ' s  t o t a l  s e n t e n c e  (R46-49 ,52-53) .  

T h e  t r i a l  c o u r t  i n d i c a t e d  t h a t  i t  w a s  d e p a r t i n g  f r o m  t h e  

g u i d e l i n e s  f o r  t h e  f o l l o w i n g  r e a s o n s :  (1) t o  d e t e r  o t h e r s  who  

m i g h t  b e  i n c l i n e d  t o  c o m m i t  s imi la r  o f f e n s e s ;  ( 2 )  t h e  d e f e n d a n t  

poses a c lear  a n d  p r e s e n t  d a n g e r  t o  a n y  c o m m u n i t y  i n  w h i c h  h e  

m i g h t  l i v e ;  ( 3 )  t h e  crime w a s  committed i n  a c o l d  a n d  c a l c u l a t e d  

m a n n e r  w i t h o u t  a n y  j u s t i f i c a t i o n  r e s u l t i n g  i n  p e r m a n e n t  a n d  

d i s a b l i n g  i n j u r i e s  ( T 5 0 9 - 5 1 0 ) .  T h e  t r i a l  c o u r t  a l so  f o u n d  P e t -  

i t i o n e r  t o  b e  a n  h a b i t u a l  o f f e n d e r  ( T 5 0 9 ) .  P e t i t i o n e r  appealed  

h i s  c o n v i c t i o n s  a n d  s e n t e n c e s  ( R 5 4 ) .  T h e  F o u r t h  Dis t r ic t  C o u r t  



of Appeal affirmed the conviction.l The Fourth District 

affirmed the classification of the attempted first degree murder 

convictions as life felonies and reversed the classification of 

the robbery convictions ( A 2 ) .  The District Court vacated the 

retention of jurisdiction over the guideline sentence and 

remanded the cause for resentencing because of the possibility 

that the trial court may not have imposed the lengthy sentence 

had it known that Petitioner would not be eligible for parole 

(A3). The District Court also held that points for victim injury 

could not be scored in computing the guidelines, but held that 

two of the reasons for departure from the guidelines were proper 

(A3-4). 

On August 11, 1986, Petitioner timely filed his Notice of 

Invocation of Discretionary Jurisdiction. This Honorable Court 

accepted jurisdiction, dispensing with oral argument, by its 

order issued December 19, 1986. 

The Fourth District Court of Appeal originally filed its 
decision on May 7, 1986. On July 16, 1986, the Fourth 
District filed another decision in substitution of the May 7 ,  
1986 decision (Al-4). 



STATEMENT OF THE FACTS 

On O c t o b e r  1 3 ,  1 9 8 3 ,  R o b e r t  C a r l  G i l l e n ,  Jr.,  [ h e n c e f o r t h  

knows as R. C a r l  G i l l e n ]  o n  l e a v e  f rom t h e  Navy, was d r i v i n g  f rom 

R i c h m o n d ,  V i r g i n i a  t o  P o r t  S t .  L u c i e  t o  v i s i t  h i s  f a t h e r ,  R o b e r t  

Lee G i l l e n  S r .  [ h e n c e f o r t h  known a s  R. Lee  G i l l e n ]  (T166-167) .  R. 

C a r l  G i l l e n  was d r i v i n g  h i s  1 9 7 5  P o n t i a c  T r a n s  Am b e a r i n g  t h e  

i d e n t i f i c a t i o n  number 2W87S5N531559 ( T 1 6 7 ) .  On h i s  way ,  R.  C a r l  

G i l l e n  p i c k e d  up  P e t i t i o n e r  who was  h i t c h h i k i n g  ( T 1 6 7 ) .  R. C a r l  

G i l l e n  t o l d  P e t i t i o n e r  t h a t  h e  would g i v e  him a  r i d e  t o  S t .  L u c i e  

C o u n t y  ( T 1 6 9 ) .  D u r i n g  t h e  t r i p  t h e  two men s t o p p e d  i n  J a c k s o n -  

v i l l e  t o  v i s i t  some o f  R .  C a r l  G i l l e n ' s  f r i e n d s  i n  t h e  n a v y  

( T 3 2 1 ) .  T h e y  a t t e n d e d  a b e e r  a n d  w h i s k e y  p a r t y  w i t h  t h e s e  

f r i e n d s  for  f o u r  t o  f i v e  h o u r s  ( T 3 2 2 ) .  L a t e r ,  t h e  two men l e f t  

J a c k s o n v i l l e  and  d r o v e  t o  Day tona  where  t h e y  s h a r e d  a h o t e l  room 

( T 1 6 8 ) .  

The n e x t  d a y  t h e  men a r r i v e d  a t  S t .  L u c i e  a r o u n d  2:30 i n  t h e  

a f t e r n o o n .  Up t o  t h i s  p o i n t ,  t h e  two men had s p e n t  t h i r t y  h o u r s  

t o g e t h e r  a n d  R.  C a r l  G i l l e n  c o n s i d e r e d  P e t i t i o n e r  t o  b e  a f r i e n d  

( T 1 6 9 ) .  R. C a r l  G i l l e n  a s k e d  h i s  f a t h e r  i f  P e t i t i o n e r  c o u l d  s t a y  

f o r  t h e  n i g h t  ( T 1 7 1 ) .  R .  L e e  G i l l e n  w e n t  t o  t a k e  h i s  m o t h e r  

s h o p p i n g  and  t o l d  t h e  t w o  men t h a t  h e  would b r i n g  a p i z z a  o n  h i s  

way back  home ( T 1 7 1 ) .  

When R.  L e e  G i l l e n  r e t u r n e d  t h e  t h r e e  men a t e  p i z z a  i n  t h e  

f a m i l y  room. R. Lee  G i l l e n  p u l l e d  o u t  h i s  wal let  and o f f e r e d  h i s  

s o n  some money ,  b u t  t h e  s o n  d i d n ' t  t a k e  any  b e c a u s e  h e  a l r e a d y  



* 

h a d  money ( T 1 7 3 ) .  L a t e r ,  P e t i t i o n e r  and  R. C a r l  G i l l e n  d r o v e  t o  

a c o u p l e  o f  n i g h t  s p o t s  i n  F t .  P i e r c e  and t h e n  p r o c e e d e d  t o  b e a c h  

whe re  t h e y  s p e n d  most o f  t h e  e v e n i n g  d r i n k i n g  b e e r  ( T 3 3 4 ) .  

The  t w o  men r e t u r n e d  home some t i m e  a f t e r  2 : 0 0  i n  t h e  

m o r n i n g  ( T 3 3 5 ) .  T h e y  e n t e r e d  t h e  h o u s e  t h r o u g h  a n  u n l o c k e d  

g a r a g e  d o o r  and t h e n  t h r o u g h  a k i t c h e n  d o o r  ( ~ 1 7 4 - 1 7 5 ) .  R. C a r l  

G i l l e n  l o c k e d  b o t h  d o o r s  a f t e r  e n t e r i n g  t h e  h o u s e  (T174-175) .  R. 

Lee  G i l l e n  had g o n e  t o  bed a b o u t  m i d n i g h t  ( T 2 0 7 ) .  R. C a r l  G i l l e n  

t e s t i f i e d  t h a t  h e  t u r n e d  o n  h i s  s t e r e o ,  and  wen t  t o  bed w i t h o u t  

u n d r e s s i n g  (T174 ,176-177) .  ~ c c o r d i n g  t o  R. C a r l  G i l l e n ,  t h e  k e y s  

t o  h i s  car were i n  h i s  p o c k e t  a n d  t h e r e  were no o t h e r  k e y s  t o  t h e  

car i n  t h e  h o u s e  ( T 1 7 6 ) .  P e t i t i o n e r  w e n t  t o  s l e e p  o n  a h i d e - a -  

b e d ,  o u t s i d e  R. C a r l  G i l l e n ' s  bedroom, t w e n t y  f e e t  away f rom R. 

C a r l  G i l l e n  ( T 1 7 7 , 2 0 9 ) .  

R .  L e e  G i l l e n  awoke  a t  a p p r o x i m a t e l y  8 : 0 0  o ' c l o c k  i n  t h e  

m o r n i n g  ( T 2 0 8 ) .  H e  n o t i c e d  t h a t  h i s  p i l l o w  w a s  c o v e r e d  w i t h  

b l o o d  ( T 2 0 9 ) .  B e f u d d l e d ,  h e  s t a g g e r e d  t o  t h e  b a t h r o o m  a n d  

n o t i c e d  b l o o d  o n  h i s  f a c e  a n d  a p u n c t u r e  wound i n  h i s  f o r e h e a d  

( T 2 0 9 ) .  H e  h a d  a l s o  n o t i c e d  t h a t  h i s  b e d r o o m  d o o r  w a s  c l o s e d  

( T 2 1 1 ) .  I t  had n o t  b e e n  c l o s e d  t h e  n i g h t  b e f o r e  ( T 2 1 1 ) .  R e t u r n -  

i n g  t o  h i s  b e d r o o m ,  R. L e e  G i l l e n  s a w  P e t i t i o n e r  l y i n g  on  t h e  

h i d e - a - b e d  a l t h o u g h  h e  d i d  n o t  know w h e t h e r  h e  was s l e e p i n g  

( T 2 0 9 ) .  

R. L e e  G i l l e n  t h e n  s a t  down o n  h i s  b e d  ( T 2 0 9 ) .  The n e x t  

t h i n g  h e  r e m e m b e r e d  w a s  w a k i n g  u p  a r o u n d  n o o n  t h e  s ame  d a y  

( T 2 0 9 , 2 1 0 ) .  A t  t h i s  t i m e  h e  n o t i c e d  wounds t o  t h e  s i d e  o f  h i s  

head  (T210 ) .  H e  d i d n ' t  know w h e t h e r  or  n o t  h e  h a d  t h e s e  w o u n d s  



when  h e  woke  u p  a t  e i g h t  o ' c l o c k  i n  t h e  m o r n i n g  ( T 2 3 2 ) .  H e  h a d  

n o t  l o o k e d  f o r  t h e s e  wounds e a r l i e r  i n  t h e  m o r n i n g  ( T 2 3 2 ) .  N o t  

k n o w i n g  w h a t  h a d  h a p p e n e d  t o  h i m .  R .  L e e  G i l l e n  w e n t  t o  t h e  

F l o r i d a  room t o  a s k  h i s  s o n  a n d  P e t i t i o n e r  i f  t h e y  were aware o f  

a n y t h i n g  t h a t  had  h a p p e n e d  i n  t h e  h o u s e  ( T 2 1 1 ) .  H e  t h e n  n o t i c e d  

t h a t  P e t i t i o n e r  w a s  n o t  i n  t h e  h ide -a -bed  ( T 2 1 1 ) .  H e  o p e n e d  t h e  

d o o r  t o  h i s  s o n ' s  bedroom and  n o t i c e d  b l o o d  a l l  o v e r  t h e  wall  a n d  

c a r p e t s  and  s a w  h i s  s o n  l y i n g  ac ross  t h e  b e d  f a c e  down ( T 2 1 2 ) .  

T h e  e n t i r e  s i d e  o f  R. C a r l  G i l l e n ' s  t e m p l e  a r ea  a b o v e  t h e  ear 

l o o k e d  l i k e  " r a w  s t e a k n  ( T 2 1 2 ) .  T h i n k i n g  h i s  s o n  was d e a d ,  R .  

L e e  G i l l e n  s h o o k  h i s  s o n  u n t i l  h e  o p e n e d  h i s  e y e s  ( T 2 1 2 ) .  R. L e e  

G i l l e n  a t t e m p t e d  t o  g e t  h i s  s o n  i n t o  t h e  b a t h r o o m ,  b u t  was u n a b l e  

t o  h o l d  him a n y  l o n g e r  a n d  h i s  s o n  c o l l a p s e d  t o  t h e  f l o o r  ( T 2 1 2 ) .  

R. L e e  G i l l e n  t e s t i f i e d  t h a t  h e  i m m e d i a t e l y  c a l l e d  t h e  9 1 1  number 

f o r  a i d  ( T 2 1 3 ) .  T h e  c a l l  was made sometime a f t e r  2:40 i n  t h e  

a f t e r n o o n  ( T 2 1 2 ) .  R.  L e e  G i l l e n  t h e n  s h o w e r e d  a n d  d r e s s e d  

( T 2 1 2 ) .  P o l i c e  a r r i v e d  s h o r t l y  a f t e r  t h e  9 1 1  c a l l  w a s  m a d e  

( T 2 1 2 ) .  

A s  R. L e e  G i l l e n  w a s  l e a v i n g  f o r  t h e  h o s p i t a l  h e  r e a c h e d  f o r  

h i s  car k e y s  and  wal le t ,  which  o u t  o f  h a b i t  h e  u s u a l l y  p u t  o n  h i s  

d r e s s e r  b e f o r e  h e  u n d r e s s e d  a t  n i g h t ,  and  n o t i c e d  t h a t  t h e y  were 

n o t  t h e r e  ( T 2 1 4 ) .  On h i s  way o u t  o f  t h e  h o u s e  w i t h  t h e  p a r a m e d -  

i c s ,  R. L e e  G i l l e n  n o t i c e d  t h a t  h i s  hammer was l y i n g  i n  a 

s t a t i o n a r y  t u b  u n d e r n e a t h  some water ( T 2 2 1 ) .  The  p r e v i o u s  n i g h t ,  

b e f o r e  R .  L e e  G i l l e n  w e n t  t o  s l e e p ,  t h e  hammer was l o c a t e d  i n  a 

tool  box o n  t h e  o t h e r  s i d e  o f  t h e  g a r a g e  ( T 2 2 4 ) .  



R .  L e e  G i l l e n  t e s t i f i e d  t h a t  h e  d i d  n o t  see anyone  h i t  h im 

n o r  d i d  h e  h a v e  a n y  r e c o l l e c t i o n  o f  b e i n g  h i t  w i t h  a b l u n t  

i n s t r u m e n t  ( T 2 3 9 ) .  R. L e e  G i l l e n  d i d  n o t  see a n y o n e  t a k e  h i s  

w a l l e t  ( T 2 3 9 ) .  R. Lee  G i l l e n  a l so  t e s t i f i e d  t h a t  t h e  o n l y  p e r s o n  

who h a d  a k e y  t o  t h e  h o u s e ,  o t h e r  t h a n  h i m s e l f ,  was h i s  d a u g h t e r  

( T 2 1 6 ) .  R. C a r l  G i l l e n  r e m e m b e r e d  w a k i n g  u p  a n d  b e i n g  t o l d  b y  

h i s  f a t h e r  t h a t  h e  w o u l d  h a v e  t o  g o  t o  t h e  h o s p i t a l  ( T 1 9 7 ) .  R. 

C a r l  G i l l e n  d i d  n o t  r e m e m b e r  w h a t  e l s e  h a p p e n e d  i n  t h e  h o u s e  

a f t e r  h e  woke u p  ( T 1 7 7 ) .  D r .  S a l i n k a s  t e s t i f i e d  t h a t  t h e  

i n j u r i e s  t o  t h e  G i l l e n s  were c o n s i s t e n t  w i t h  i n j u r i e s  t h a t  w o u l d  

h a v e  b e e n  l e v i e d  by  t h e  u s e  o f  a n  o r d i n a r y  hammer (T298-299) .  

D e t e c t i v e  Fonda Cook t e s t i f i e d  t h a t  R. C a r l  G i l l e n  i n d i c a t e d  o n  

t h e  n i g h t  o f  t h e  i n c i d e n t  t h a t  h i s  f a t h e r  was r e s p o n s i b l e  f o r  him 

b e i n g  h i t  w i t h  a hammer ( T 1 5 6 , 1 6 0 ) .  L a t e r ,  R. C a r l  G i l l e n  

i n d i c a t e d  t o  D e t e c t i v e  Cook t h a t  P e t i t i o n e r  had  h i t  him ( T 1 6 2 ) .  

A t  t r i a l ,  R. C a r l  G i l l e n  t e s t i f i e d  t h a t  h e  d i d  n o t  see  who h a d  

h i t  him ( T 1 9 6 ) .  

On a S a t u r d a y  i n  m i d - O c t o b e r  o f  1983 ,  P e t i t i o n e r  p u l l e d  up 

t o  J o h n  G u y t e n ' s  h o u s e  i n  M i a m i  i n  a r e d  f i r e b i r d  ( T 2 5 8 ) .  

P e t i t i o n e r  t o l d  G u y t e n  t h a t  h e  h a d  come down f r o m  N e w  J e r s e y  

( T 2 5 9 ) .  P e t i t i o n e r  had  m e n t i o n e d  p a s s i n g  t h r o u g h  F t .  P i e r c e  o r  

S t .  L u c i e  ( T 2 5 9 ) .  

On O c t o b e r  1 8 ,  1 9 8 3 ,  O f f i c e r  R o g e r  S m i t h  o f  t h e  C i t y  o f  

M i a m i  s t o p p e d  a r e d  P o n t i a c  F i r e b i r d  T r a n s  Am b e a r i n g  i d e n t i f i c a -  

t i o n  n u m b e r  TW87S5N531559 ( T 2 7 6 ) .  The d r i v e r  i d e n t i f i e d  h i m s e l f  

a s  J o h n  Lang ( T 2 7 7 ) .  O f f i c e r  S m i t h  i d e n t i f i e d  P e t i t i o n e r  a s  t h e  

p e r s o n  who i d e n t i f i e d  h i m s e l f  a s  J o h n  Lang ( T 2 7 8 ) .  



On November  1 2 ,  1 9 8 3 ,  P e t i t i o n e r  a t t e m p t e d  t o  t u r n  h i m s e l f  

i n  o n  a w a r r a n t  ( T 2 8 0 , 2 8 2 ) .  T h e r e  were n o  w a r r a n t s  o n  h im  i n  

D a d e  C o u n t y  ( T 2 8 2 ) .  P e t i t i o n e r  was i n t r o d u c e d  t o  D e t e c t i v e  J o h n  

S k a l s k i  b e c a u s e  h e  w a n t e d  t o  s p e a k  w i t h  s o m e o n e  r e g a r d i n g  a 

h o m i c i d e  ( T 2 8 2 ) .  P e t i t i o n e r  t o l d  D e t e c t i v e  S k a l s k i  t h a t  h e  g o t  a 

r i d e  f rom a s a i l o r  i n  V i r g i n i a  ( T 2 8 5 ) .  The s a i l o r  d r o v e  him down 

t o  S t .  L u c i e  C o u n t y  w h e r e  t h e y  w e n t  t o  t h e  s a i l o r ' s  h o u s e  and  

l a t e r  a t e  p i z z a  ( T 2 8 6 ) .  Dur ing  t h e  e v e n i n g ,  P e t i t i o n e r  w e n t  o u t  

d r i n k i n g  w i t h  t h e  s a i l o r  ( T 2 8 6 ) .  P e t i t i o n e r  t o l d  D e t e c t i v e  

S k a l s k i  t h a t  sometime l a t e r  h e  woke u p  and  " j u s t  s n a p p e d "  ( T 2 8 7 ) .  

D e t e c t i v e  S k a l s k i  a s k e d  P e t i t i o n e r  w h a t  h e  m e a n t  b y  t h a t  a n d  

P e t i t i o n e r  s a i d  t h a t  sometimes h i s  m ind  j u s t  s n a p s  ( T 2 8 7 ) .  

P e t i t i o n e r  t h e n  s a i d  t h a t  s o m e t h i n g  happened  and  t h a t  h e  remem- 

b e r e d  t a k i n g  t h e  s a i l o r ' s  car k e y s  and  l e a v i n g  t h e  h o u s e  ( T 2 8 7 ) .  

A s  h e  was l e a v i n g  h e  n o t i c e d  t h e  s u n  coming u p  and  t h a t  t h e  name 

o n  t h e  m a i l b o x  r e a d  G i l l e n  ( T 2 8 7 ) .  P e t i t i o n e r  t h e n  d r o v e  t h e  

P o n t i a c  F i r e b i r d  b a c k  t o  M i a m i  ( T 2 8 7 ) .  P e t i t i o n e r  t o l d  S k a l s k i  

t h a t  h e  was t h e n  s t o p p e d  f o r  n o t  h a v i n g  a v a l i d  d r i v e r ' s  l i c e n s e  

( T 2 8 8 ) .  

P e t i t i o n e r  was r e l e a s e d ,  a n d  l a t e r  was t o l d  by h i s  m o t h e r  

t h a t  t h e  p o l i c e  were a l l e g i n g  t h a t  h e  had  h i t  someone i n  t h e  h e a d  

w i t h  a hammer ( T 2 8 8 ) .  P e t i t i o n e r  l a t e r  w e n t  t o  t h e  w a r r a n t s  

s e c t i o n  o f  t h e  Metro-Dade h e a d q u a r t e r s  b u i l d i n g  ( T 2 8 8 ) .  

P e t i t i o n e r  t e s t i f i e d  t h a t  i n  t h e  morn ing  a t  t h e  G i l l e n s  h e  

was woken by a n o i s e  ( T 3 3 7 ) .  H e  o b s e r v e d  R.  L e e  G i l l e n  w a l k i n g  

p a s t  h im i n t o  h i s  s o n ' s  bedroom ( T 3 3 7 ) .  P e t i t i o n e r  p u t  h i s  h e a d  

down and  a t t e m p t e d  t o  g o  back  t o  s l e e p  ( T 3 3 7 ) .  P e t i t i o n e r  t h e n  



h e a r d  a d o o r  s h u t  a n d  h e a r d  some " t u s s l i n g "  ( T 3 3 8 ) .  Not knowing  

w h a t  was h a p p e n i n g ,  P e t i t i o n e r  p r o c e e d e d  t o  g r a b  some k e y s  o f f  a 

b a r  a n d  d r o v e  t o  M i a m i  ( T 3 3 9 ) .  H e  r e a c h e d  M i a m i  a t  11 :30  t h a t  

same d a y  ( T 3 3 9 ) .  P e t i t i o n e r  t e s t i f i e d  t h a t  h e  n e v e r  h i t  e i t h e r  

o f  t h e  G i l l e n s  w i t h  a hammer ( T 3 4 8 ) .  



SUMMARY OF THE ARGUMENT 

POINT I 

I t  w a s  e r r o r  t o  a d j u d i c a t e  P e t i t i o n e r  g u i l t y  o f  l i f e  f e l -  

o n i e s  f o r  h i s  c o n v i c t i o n s  f o r  a t t e m p t e d  m u r d e r  w h i c h  a r e  f i r s t  

d e g r e e  f e l o n i e s .  S i n c e  t h e r e  was n o  r e q u i s i t e  s p e c i f i c  j u r y  

f i n d i n g  t h a t  a w e a p o n  was u s e d ,  t h e  o f f e n s e s  c o u l d  n o t  b e  

r e c l a s s i f i e d  p u r s u a n t  t o  5 7 7 5 . 0 8 7 ( 1 ) ( a ) .  

POINT I1 

T h e  t r i a l  c o u r t  e r r e d  i n  s e n t e n c i n g  P e t i t i o n e r  o n  s e v e r a l  

g r o u n d s .  I t  was error t o  r e t u r n  j u r i s d i c t i o n  o v e r  t h e  g u i d e l i n e  

s e n t e n c e .  I n  a d d i t i o n ,  n o n e  o f  t h e  r e a s o n s  g i v e n  by t h e  t r i a l  

c o u r t  would j u s t i f y  a d e p a r t u r e  f r o m  t h e  r e c o m m e n d e d  g u i d e 1  i n e  

s e n t e n c e .  A f t e r  a r e c o m p u t a t i o n  o f  t h e  g u i d e l i n e  s e n t e n c e ,  

P e t i t i o n e r  s h o u l d  b e  r e s e n t e n c e d  w i t h i n  t h e  recommended g u i d e l i n e  

r a n g e .  

POINT I11 

P e t i t i o n e r ' s  c r e d i b i l i t y  was t h e  k e y  t o  h i s  d e f e n s e .  On 

c r o s s - e x a m i n a t i o n  P e t i t i o n e r  s t a t e d  t h a t  h e  h a d  two p r i o r  

c o n v i c t i o n s .  On r e b u t t a l ,  t h e  s t a t e  a t t o r n e y  p r o d u c e d  e v i d e n c e  

of f o u r  p r io r  c o n v i c t i o n s .  A l t h o u g h  P e t i t i o n e r  c o u l d  e x p l a i n  o r  

r e b u t  t h e  new e v i d e n c e  i n t r o d u c e d  a t  r e b u t t a l ,  h e  was n o t  

p e r m i t t e d  t o  d o  so. I t  was r e v e r s i b l e  e r ror  n o t  t o  a l l o w  

P e t i t i o n e r  s u r r e b u t t a l  t o  t h e  new e v i d e n c e  p r o d u c e d  by t h e  s t a t e  

o n  r e b u t t a l .  



POINT IV 

The trial court erred in denying Petitioner's motions for 

judgment of acquittal on the counts of robbery and attempted 

murder of R. Lee Gillen. There was no evidence presented to show 

that there had been a taking of R. Lee Gillen's wallet to support 

a robbery conviction. Additionally, where there is insufficient 

evidence to prove the underlying felony (i.e. the robbery) beyond 

a reasonable doubt in an attempted felony-murder prosecution, 

there can be no conviction for attempted murder. 



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED I N  ADJUDICATING PETI- 
TIONER GUILTY OF A LIFE FELONY FOR THE OFFENSES 
OF ATTEMPTED FIRST DEGREE MURDER. 

P e t i t i o n e r  was a d j u d i c a t e d  g u i l t y  o f  two l i f e  f e l o n i e s  f o r  

h i s  two c o n v i c t i o n s  f o r  a t t e m p t e d  m u r d e r  i n  t h e  f i r s t  d e g r e e  

( R 4 4 ) .  To d o  so was e r r o r .  M u r d e r  i n  t h e  f i r s t  d e g r e e  i s  a 

c a p i t a l  f e l o n y .  S e c t i o n  7 8 2 . 0 4 ( a ) ( 3 ) ,  - F l a .  - S t a t .  ( 1 9 8 3 ) .  

P u r s u a n t  t o  S 7 7 7 . 0 4 ( 4 ) ( b )  a p e r s o n  who a t t e m p t s  a c a p i t a l  f e l o n y  

i s  t o  b e  a d j u d i c a t e d  g u i l t y  o f  a f e l o n y  i n  t h e  f i r s t  d e g r e e .  

C o n s e q u e n t l y ,  t h e  t r i a l  c o u r t  e r r e d  i n  a d j u d i c a t i n g  P e t i t i o n e r  

g u i l t y  o f  l i f e  f e l o n i e s  f o r  t h e  a t t e m p t e d  murder  c o n v i c t i o n s .  

T h e  F o u r t h  D i s t r i c t  i n d i c a t e d  t h a t  S 7 7 5 . 0 8 7 ( 1 ) ( a ) ,  G. 

S t a t .  ( 1 9 8 3 )  c o u l d  b e  u s e d  t o  r e c l a s s i f y  t h e  a t t e m p t e d  m u r d e r s  

f r o m  f i r s t  d e g r e e  f e l o n i e s  t o  l i f e  f e l o n i e s  o n  t h e  b a s i s  t h a t  a 

weapon was used  ( A l ) .  However, t h e  p r o v i s i o n s  o f  S 7 7 5 . 0 8 7 ( 1 ) ( a )  

c a n  n o t  b e  a p p l i e d  u n l e s s  t h e r e  is a s p e c i f i c  j u r y  f i n d i n g  t h a t  a 

w e a p o n  or  f i r e a r m  was u s e d .  S t a t e  v .  O v e r f e l t ,  457 So.2d 1385  

( F l a .  1 9 8 4 ) .  T h i s  s p e c i f i c  j u r y  f i n d i n g  i s  a c c o m p l i s h e d  by  

e i t h e r  f i n d i n g  t h e  d e f e n d a n t  g u i l t y  o f  a crime w h i c h  i n v o l v e s  a 

weapon  o r  f i r e a r m  o r  b y  a n s w e r i n g  a s p e c i f i c  q u e s t i o n  of a 

s p e c i a l  v e r d i c t  f o r m  i n d i c a t i n g  t h a t  a weapon  o r  f i r e a r m  was 

u s e d .  O v e r f e l t ,  s u p r a  a t  1387.  I n h e r e n t  i n  t h i s  r e q u i r e m e n t  is 

t h a t  t h e  j u r y ,  a n d  n o t  t h e  j u d g e ,  d e t e r m i n e  t h a t  t h e  o b j e c t  or 

i n s t r u m e n t  u sed  f a l l  w i t h i n  t h e  d e f i n i t i o n  o f  weapon o r  f i r e a r m .  

S e e ,  Clemon v .  S t a t e ,  4 7 3  S o . 2 d  2 7 1  ( F l a .  3d DCA 1 9 8 5 )  ( w h e r e  



d e f e n d a n t  w a s  c h a r g e d  w i t h  r o b b e r y  w h i l e  c a r r y i n g  a  w e a p o n ,  

n a m e l y  a  k n i f e ,  a n d  j u r y  f o u n d  d e f e n d a n t  g u i l t y  a s  c h a r g e d ,  

Dis t r ic t  C o u r t  h e l d  t h a t  t h e r e  was no  s p e c i f i c  j u r y  f i n d i n g  t h a t  

k n i f e  was d e a d l y  weapon  a s  r e q u i r e d  t o  e n h a n c e  s e n t e n c e ) .  I n  

O v e r f e l t ,  t h i s  C o u r t  s p e c i f i c a l l y  n o t e d  t h e  i m p o r t a n c e  t h a t  t h e  

j u r y ,  r a t h e r  t h a n  t h e  j udge ,  make t h e  s p e c i f i c  d e t e r m i n a t i o n  t h a t  

a  weapon or  f i r e a r m  was u s e d  i n  d e t e r m i n i n g  w h e t h e r  t o  a p p l y  S 

T h e  q u e s t i o n  o f  w h e t h e r  a n  a c c u s e d  a c t u a l l y  
p o s s e s s e d  a  f i r e a r m  w h i l e  c o m m i t t i n g  a f e l o n y  
i s  a  f a c t u a l  m a t t e r  p r o p e r l y  d e c i d e d  b y  t h e  
j u r y .  A l though  a t r i a l  j u d g e  may make c e r t a i n  
f i n d i n g s  o n  m a t t e r s  n o t  a s s o c i a t e d  w i t h  t h e  
c r i m i n a l  e p i s o d e  when r e n d e r i n g  a  s e n t e n c e ,  i t  
is  t h e  j u r y ' s  f u n c t i o n  t o  b e  t h e  f i n d e r  o f  f a c t  
w i t h  r e g a r d  t o  m a t t e r s  c o n c e r n i n g  t h e  c r i m i n a l  
e p i s o d e .  To a l l o w  a  j u d g e  t o  f i n d  t h a t  a n  
a c c u s e d  a c t u a l l y  p o s s e s s e d  a f i r e a r m  when 
c o m m i t t i n g  a  f e l o n y  i n  o r d e r  t o  a p p l y  t h e  
enhancement  or  manda to ry  s e n t e n c i n g  p r o v i s i o n s  
o f  s e c t i o n  775.087 would b e  a n  i n v a s i o n  o f  t h e  
j u r y ' s  h i s t o r i c a l  f u n c t i o n  and c o u l d  l e a d  t o  a  
m i s c a r r i a g e  o f  j u s t i c e  i n  cases s u c h  a s  t h i s  
where  t h e  d e f e n d a n t  was c h a r g e d  w i t h  b u t  n o t  
c o n v i c t e d  o f  a crime i n v o l v i n g  a  f i r e a r m .  

I n  t h e  p r e s e n t  c a s e  t h e  j u r y  d i d  n o t  make a s p e c i f i c  

d e t e r m i n a t i o n  t h a t  P e t i t i o n e r  had u sed  a  weapon a s  r e q u i r e d  b y  S 

7 7 5 . 0 8 7 ( 1 )  t o  p e r m i t  r e c l a s s i f i c a t i o n  o f  t h e  a t t e m p t e d  murde r  

o f f e n s e s .  T h e  c o u n t s  i n  t h e  i n f o r m a t i o n  c h a r g i n g  a t t e m p t e d  

m u r d e r  a l l e g e d  t h a t  P e t i t i o n e r  a t t e m p t e d  t o  murder  t h e  G i l l e n s  

w i t h  a b l u n t  i n s t r u m e n t  ( R 1 , 2 ) .  The j u r y  v e r d i c t s  r e a d  "GUILTY 

OF ATTEMPTED FIRST DEGREE MURDER, a s  c h a r g e d n  ( R 3 9 , 4 0 ) .  S i n c e  



a t t e m p t e d  murder  i n  t h e  f i r s t  d e g r e e  d o e s  n o t  n e c e s s a r i l y  r e q u i r e  

p r o o f  t h a t  a weapon b e  u s e d ,  S 775.087 d o e s  n o t  a p p l y  u n l e s s  t h e  

j u r y ,  v i a  a s p e c i a l  v e r d i c t  fo rm,  f i n d s  t h a t  weapons were u s e d .  

I n  i ts o p i n i o n ,  t h e  F o u r t h  Dis t r ic t  i n d i c a t e d  t h a t  S 775.087 

was a p p l i c a b l e  b e c a u s e  P e t i t i o n e r  was found  g u i l t y  as  c h a r g e d .  

However, t o  f i n d  P e t i t i o n e r  " g u i l t y  a s  c h a r g e d "  t h e  j u r y  n e e d  

o n l y  d e t e r m i n e  w h e t h e r  t h e  s t a t e  h a d  p r o v e n  t h e  e l e m e n t s  o f  a n  

a t t e m p t e d  murder  ( i .e. a t t e m p t  d e a t h ,  c a u s e d  b y  d e f e n d a n t ,  w i t h  

p r e m e d i t a t e d  d e s i g n ) .  The j u r y  was - n o t  i n s t r u c t e d  t h a t  t h e y  must  

f i n d  t h a t  P e t i t i o n e r  used  a " b l u n t  i n s t rumen t ' '  o r  weapon i n  o r d e r  

f o r  P e t i t i o n e r  t o  b e  f o u n d  g u i l t y  a s  c h a r g e d  ( s e e ,  T 4 7 1 - 4 7 3 ) .  

C o n s e q u e n t l y ,  t h e  d e s c r i p t i o n  o f  t h e  b l u n t  i n s t r u m e n t  was 

s u r p l u s a g e  and immaterial t o  t h e  j u r y ' s  f i n d i n g .  

F o r  e x a m p l e ,  i f  P e t i t i o n e r  h a d  moved f o r  a j u d g m e n t  o f  

a c q u i t t a l  o n  t h e  g r o u n d  o f  i n s u f f i c i e n t  e v i d e n c e  t h a t  a b l u n t  

i n s t r u m e n t  h a d  b e e n  u s e d ,  t h e  m o t i o n  w o u l d  b e  p r o p e r l y  d e n i e d  

e v e n  i f  t h e r e  had  b e e n  no e v i d e n c e  o f  t h e  u s e  o f  a b l u n t  i n s t r u -  

m e n t .  S e e ,  Mas v .  S t a t e ,  222  S o . 2 d  250  ( F l a .  3d DCA 1 9 6 9 )  

( e v i d e n c e  s u f f i c i e n t  t o  c o n v i c t  d e f e n d a n t  o f  t h r o w i n g  missile 

e v e n  t h o u g h  missile d e s c r i b e d  a s  " f i r e  bomb" i n  c h a r g i n g  d o c u -  

men t ,  s u c h  d e s c r i p t i o n  was mere s u r p l u s a g e  and s t a t e  d i d  n o t  h a v e  

t o  p r o v e  missile was a " f i r e  bomb"). M e r e l y  b e c a u s e  P e t i t i o n e r  

was f o u n d  " g u i l t y  a s  c h a r g e d n  d o e s  n o t  mean t h a t  t h e  j u r y  

s p e c i f i c a l l y  found  t h a t  a b l u n t  i n s t r u m e n t  was u s e d .  

I n  a d d i t i o n ,  a s s u m i n g  a r g u e n d o  t h a t  t h e  j u r y  had s p e c i f i -  

c a l l y  f o u n d  t h a t  a b l u n t  i n s t r u m e n t  had  been  u s e d ,  s u c h  d o e s  n o t  

c o n s t i t u t e  a s p e c i f i c  f i n d i n g  t h a t  a weapon was u s e d .  T h e  t r i a l  



c o u r t  c a n n o t  i n v a d e  t h e  j u r y ' s  f u n c t i o n  by making a d e t e r m i n a t i o n  

t h a t  a c e r t a i n  i n s t r u m e n t  o r  o b j e c t  c o n s t i t u t e s  a weapon. I n  i ts  

d e c i s i o n  t h e  F o u r t h  D i s t r i c t  s t a t e d  t h a t  t h e  g i v i n g  o f  t h e  

d e f i n i t i o n  o f  a d e a d l y  weapon d u r i n g  i n s t r u c t  i o n  o n  a g g r a v a t e d  

b a t t e r y  c o m b i n e d  w i t h  t h e  r e s u l t a n t  v e r d i c t  c o n s t i t u t e d  a 

s p e c i f i c  f i n d i n g  t h a t  a weapon had  been  u s e d  i n  o r d e r  t o  r e c l a s -  

s i f y  t h e  o f f e n s e .  Howeve r ,  t h e  j u r y  w a s  i n s t r u c t e d  t h a t  t h e y  

would o n l y  c o n s i d e r  t h e  a g g r a v a t e d  b a t t e r y  c h a r g e  i f  P e t i t i o n e r  

was a c q u i t t e d  o f  a t t e m p t e d  murder  (T471) .  S i n c e  P e t i t i o n e r  was 

n o t  a c q u i t t e d  o f  a t t e m p t e d  m u r d e r ,  t h e  j u r y  d i d  n o t  h a v e  t o  

c o n s i d e r  w h e t h e r  h e  u s e d  a d e a d l y  weapon  i n  c o m m i t t i n g  a n  

a g g r a v a t e d  b a t t e r y .  A g a i n ,  t h e  j u r y  d i d  n o t  h a v e  t o  d e c i d e  

w h e t h e r  a weapon  was u s e d  i n  r e a c h i n g  i t s  v e r d i c t  o n  a t t e m p t e d  

murder .  

F i n a l l y ,  t h e  r e c l a s s i f i c a t i o n  o f  t h e  a t t e m p t e d  f i r s t  d e g r e e  

m u r d e r s  c a n n o t  b e  j u s t i f i e d  b y  l o o k i n g  a t  t h e  r o b b e r y  c o u n t s  

w h i c h  a l l e g e  t h e  u s e  o f  a weapon. The v e r d i c t  o n  o n e  c o u n t  must  

s t a n d  i n d e p e n d e n t  o f  a n y  o t h e r  c o u n t  t o  s u p p o r t  t h e  j u d g m e n t  a n d  

s e n t e n c e  o f  t h e  c o u r t .  S t r e e t e r  v. S t a t e ,  416 So.2d 1203 ,  1206  

( F l a .  3d DCA 1 9 8 2 ) .  S p e c i f i c a l l y  i n  B l a c k w e l d e r  v.  S t a t e ,  476 

So.2d 280 ( F l a .  2d DCA 1 9 8 5 ) ,  t h e  Second Dis t r ic t  C o u r t  o f  Appea l  

h e l d  i n  p r e c i s e l y  t h e  same s i t u a t i o n :  

A p p e l l a n t  a l s o  a r g u e s  t h a t  b e c a u s e  t h e  s t a t u -  
t o r y  maximum f o r  a f i r s t  d e g r e e  f e l o n y  i s  
t h i r t y  y e a r s ,  t h e  t r i a l  c o u r t  e r r e d  i n  s e n t e n -  
c i n g  h im  t o  n i n e t y - n i n e  y e a r s  f o r  t h e  f i r s t  
d e g r e e  f e l o n y  o f  a t t e m p t e d  murder .  We a g r e e .  
T h e  s t a t e ' s  c o n t e n t i o n  t h a t  t h e  crime was 
e n h a n c e d  t o  a l i f e  f e l o n y  u n d e r  s e c t i o n  
775.087,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  b e c a u s e  o f  
a p p e l l a n t ' s  u s e  o f  a weapon  c a n n o t  p r e v a i l .  
T h e  c o u r t  c h a r g i n g  a p p e l l a n t  w i t h  a t t e m p t e d  



first degree murder lacked the requisite 
allegation of the use of a weapon or firearm. 
See, Peck v. State, 425 So.2d 664 (Fla. 2d DCA 
1983); cf., Williams v. State, 407 So.2d 223 
(Fla. 2d DCA 1981) (crime properly enhanced by 
nolo contendere plea to information charging 
commission of crime while in possession of a 
firearm). The allegation contained in the 
robbery count that awwellant used a weawon 
cannot be used to susslement the count for 
attempted first degree murder. Cochenet v. 
State, 445 So.2d 398 (Fla. 5th DCA), petition . - 
for review denied, 453 ~o.2d 45 (Fla. 1584). 

476 So.2d at 281 (emphasis added). 

Consequently, classification could not be done on this 

basis. Petitioner's adjudication for life felonies on his 

convictions for attempted murder must be reversed. 



POINT I1 

THE TRIAL COURT ERRED I N  SENTENCING PETITIONER. 

The o r i g i n a l  g u i d e l i n e  s c o r e s h e e t  recommended a  s e n t e n c e  o f  

l i f e  i n  p r i s o n  ( S R 4 5 ) .  Howeve r ,  w i t h o u t  t h e  p o i n t s  s c o r e d  f o r  

v i c t i m  i n j u r y  a n d  t h e  a d d i t i o n a l  p o i n t s  s c o r e d  f o r  t h e  l i f e  

f e l o n y  c l a s s i f i c a t i o n s  f o r  t h e  r o b b e r i e s  and a t t e m p t e d  murder ,  

t h e  s e n t e n c e  i m p o s e d  a m o u n t s  t o  a  g u i d e l i n e  d e p a r t u r e .    he 

F o u r t h  D i s t r i c t ' s  d e c i s i o n  t o  v a c a t e  t h e  r e t e n t i o n  o f  j u r i s d i c -  

t i o n  by t h e  t r i a l  c o u r t  was correct b e c a u s e  s u c h  r e t e n t i o n  s e r v e s  

n o  p u r p o s e  w h e r e  P e t i t i o n e r  was  n o t  e l i g i b l e  f o r  p a r o l e .  The 

c a s e  wou ld  t h e n  b e  n e e d e d  t o  b e  r e m a n d e d  f o r  r e s e n t e n c i n g  i n  

o r d e r  f o r  t h e  t r i a l  c o u r t  t o  d e t e r m i n e  w h e t h e r  i t  would g i v e  t h e  

same l e n g t h y  s e n t e n c e  ( A 3 ) .  The F o u r t h  Dis t r ic t  i n t e r p r e t e d  t h e  

t r i a l  t r a n s c r i p t  t o  y i e l d  f o u r  ( 4 )  r e a s o n s  f o r  d e p a r t u r e .  (see 

T509-510 ) . 
The p u r p o s e  o f  t h e  g u i d e l i n e s  is  t o  e n s u r e  u n i f o r m i t y  and t o  

e l i m i n a t e  unwar ran t ed  v a r i a t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s ,  and t o  

p r e v e n t  o v e r c r o w d i n g  i n  o u r  p r i s o n  sys t em.  F1a.R.Crim.p. 3.701. 

5 9 2 1 . 0 0 1 ,  F l a .  S t a t .  ( 1 9 8 3 ) .  S i n c e  t h e  p u r p o s e  o f  t h e  g u i d e -  - - 
l i n e s  i s  t o  r e m e d y  s u b j e c t i v e  v a r i a t i o n s  i n  t h e  s e n t e n c i n g  

p r o c e s s ,  a n y  e x c e p t i o n s  t o  t h e  g u i d e l i n e s  s h o u l d  b e  n a r r o w l y  

c o n s t r u e d .  Cf . ,  F a r r e y  v .  B e t t e n d o r f ,  96 So.2d 889 ( F l a .  1 9 5 7 ) .  

Any d e p a r t u r e  f rom t h e  g u i d e l i n e s  s h a l l  be  a r t i c u l a t e d  i n  w r i t i n g  

a n d  made o n l y  f o r  c l e a r  a n d  c o n v i n c i n g  r e a s o n s .  F1a.R.Crim.P. 

T h e  r e a s o n s  g i v e n  by t h e  t r i a l  c o u r t  were n e v e r  p l a c e d  i n  
w r i t i n g  a s  r e q u i r e d  by S t a t e  v.  J a c k s o n ,  478 So.2d 1054  ( F l a .  
1 9 8 5 ) .  C o n s e q u e n t l y  t h e  d e p a r t u r e  would h a v e  to  be  r e v e r s e d  
on  t h i s  g round  a l o n e .  



3.701(b)(6). While the rule does not eliminate judicial discre- 

tion, it does seek to discourage departures from the guidelines. 

Hendrix v. State, 475 So.2d 1218 (Fla. 1985). The reasons for 

departure will be discussed below. 

1. Petitioner is an habitual offender. 

This reason is invalid on two separate grounds. First, the 

trial court never found that an enhanced sentence was necessary 

to protect the public in order to satisfy the requirements of the 

habitual offender statute. See, Eustey v. State, 383 So.2d 219 

(Fla. 1980); Adams v. State, 376 So.2d 47 (Fla. 1st DCA 1979). 

Second, an habitual offender finding is an invalid reason for 

departure. Whitehead v. State, No. 67,053 (Fla. October 30, 

1986) [ll FLW 5531. 

2. Petitioner presents a clear an present danger to 

society. 

The Fourth District indicated that this reason was equival- 

ent to a finding that the term of imprisonment would be insuf- 

ficient to accomplish reasonable rehabilitati~n.~ Such a 

reason is invalid on its face. See, Wilson v. State, 490 So.2d 

1360 (Fla. 5th DCA 1986). The amount of time needed for rehabil- 

itation usually relates to past criminal record. This is already 

computed in the guidelines. Also, the defendant's danger to 

society is usually proportionate to the of fender's past record 

The appellate court should have only looked at the reasons 
for departure expressly enumerated by the trial court. 
Casteel v. State, No. 68,620 (Fla. December 11, 1986) [ll FLW 
6311. 



a n d  t h e  s e v e r i t y  o f  t h e  o f f e n s e s  t h a t  h e ' s  c o n v i c t e d  o f .  Thus ,  

t h e  d a n g e r  t o  s o c i e t y  is  i n h e r e n t  i n  t h e  recommended  g u i d e l i n e  

score a n d  c a n n o t  b e  u s e d  t o  j u s t i f y  a d e p a r t u r e  f rom t h e  g u i d e -  

l i n e ~ . ~  I n  a d d i t i o n ,  t h e r e  i s  no  e v i d e n c e  t h a t  t h e  l e n g t h y  

recommendat ion  o f  t h e  g u i d e l i n e s  is  n o t  s u f f i c i e n t  i n  t h e  p r e s e n t  

case. 

3. The crimes were committed in a cold and calculated man- 

ner leaving disabling injuries. 

T h e  c o l d  a n d  c a l c u l a t e d  m a n n e r  i n  w h i c h  t h e  o f f e n s e s  

[ a t t e m p t e d  murder  and r o b b e r y ]  were commit ted  i s  n o t  a c l e a r  a n d  

c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e .  T h i s  r e a s o n  r e f l e c t s  t h a t  

P e t i t i o n e r  had d e l i b e r a t e l y  p l a n n e d  t o  r o b  and k i l l  t h e  v i c t i m s .  

T h i s  r e a s o n  is an  i n h e r e n t  component o f  t h e  r o b b e r y  and a t t e m p t e d  

m u r d e r  i n  t h e  f i r s t  d e g r e e  a n d  c a n n o t  b e  u s e d  a s  a b a s i s  f o r  

d e p a r t u r e .  See, S t a t e  v .  M i s c h l e r ,  488 So.2d 523 ( F l a .  1 9 8 6 ) ;  

Ca rney  v. S t a t e ,  458 So.2d 1 3  ( F l a .  1st DCA 1 9 8 4 ) .  

4. To deter others inclined to commit a similar type of 

offense. 

T h i s  r e a s o n  i s  c l e a r l y  i n v a l i d  a s  d e m o n s t r a t e d  by  t h e  

r e a s o n i n g  o f  t h e  F o u r t h  Dis t r ic t  i n  Williams v.  S t a t e ,  462 So.2d 

2 3  ( F l a .  4 t h  DCA 1984)  where  t h e  c o u r t  s t a t e d :  

T h i s  r e a s o n  h a s  a l s o  b e e n  r e j e c t e d  i n  t h e  f o l l o w i n g  cases: 
H e s t o n  v .  S t a t e ,  490 So.2d 1 5 7  ( F l a .  2d DCA 1 9 8 6 ) ;  ~ a r t i n e z -  
D i a z  v .  S t a t e ,  4 8 1  So .2d  6 3 3  ( F l a .  2d DCA 1 9 8 6 ) ;  S a b b  v .  
S t a t e ,  479 So.2d 8 4 5  ( F l a .  1st DCA 1 9 8 5 ) :  Burch  v. S ta te ,  462 
~ 0 . 2 ;  5 4 8  ( F l a .  1st ' ~ ~ ~ 1 9 8 5 ) ;  ~ r o o k s . v v ~ o . 2 d  
1 3 0 5  ( F l a .  1st DCA 1 9 8 4 ) ;  G r o o m s  v .  S t a t e ,  490  So.2d 1 0 5 3  
( F l a .  2d DCA 1 9 8 6 ) .  



. .. T h e r e  i s  n o  c a u s e  t o  s u p p o s e  t h a t  a  
s e n t e n c e  may be  enhanced  f o r  t h i s  r e a s o n  a l o n e .  
I f  t h a t  were so, a l l  p u n i s h m e n t s  would au tomat -  
i c a l l y  be  a g g r a v a t e d ,  t h e  v e r y  a n t i - t h e s i s  o f  
w h a t  t h e  g u i d e l i n e s  were d e s i g n e d  t o  accom- 
p l i s h .  

A s  d e m o n s t r a t e d  above ,  none o f  t h e  r e a s o n s  f o r  d e p a r t u r e  c a n  

b e  c o n s i d e r e d  c l e a r  a n d  c o n v i n c i n g .  C o n s e q u e n t l y ,  P e t i t i o n e r ' s  

s e n t e n c e s  s h o u l d  b e  r e v e r s e d  a n d  t h i s  c a u s e  r emanded  w i t h  

d i r e c t  i o n s  t o  s e n t e n c e  P e t i t i o n e r  w i t h i n  t h e  recommended s e n t e n -  

c i n g  g u i d e l i n e  r a n g e .  



POINT I11 

THE TRIAL COURT ERRED I N  DENYING PETITIONER'S 
REQUEST TO PRESENT SURREBUTTAL EVIDENCE. 

D u r i n g  t r i a l ,  P e t i t i o n e r  t e s t i f i e d  t h a t  h e  d i d  n o t  attempt 

t o  m u r d e r  o r  r o b  e i t h e r  o f  t h e  G i l l e n s .  On c r o s s - e x a m i n a t i o n  

P e t i t i o n e r  t e s t i f i e d  t h a t  h e  h a d  two p r io r  f e l o n y  c o n v i c t i o n s .  

T h e  s t a t e  t h e n  p r o d u c e d  r e b u t t a l  w i t n e s s  L t .  H a r r i s o n ,  a s  a 

f i n g e r p r i n t  e x p e r t ,  a n d  i n t r o d u c e d  two c e r t i f i e d  j u d g m e n t s  

s h o w i n g  f o u r  ( 4 )  p r i o r  f e l o n y  c o n v i c t i o n s  ( T 4 0 7 , 4 0 9 ) .  T h e  s t a t e  

was p r o d u c i n g  t h e  c o n v i c t i o n s  t o  s h o w  t h a t  P e t i t i o n e r  h a d  l i e d  

d u r i n g  t h e  g i v i n g  o f  h i s  t e s t i m o n y  ( T 4 0 7 ) .  P e t i t i o n e r  t h e n  

r e q u e s t e d  t h a t  h e  b e  g i v e n  t h e  o p p o r t u n i t y  t o  e x p l a i n  t h e  

d i s c r e p a n c y  b e t w e e n  h i s  t e s t i m o n y  a n d  t h e  e v i d e n c e  o f  c o n v i c t i o n s  

p r o d u c e d  b y  t h e  s t a t e  o n  r e b u t t a l .  T h e  t r i a l  c o u r t ,  u n a w a r e  of 

a n y  a u t h o r i t y  p e r m i t t i n g  s u r r e b u t t a l ,  d e n i e d  P e t i t i o n e r ' s  

r e q u e s t  ( T 4 1 3 ) .  

W h e r e  t h e  p r o s e c u t i o n  i s  p e r m i t t e d  t o  i n t r o d u c e  new matter 

o n  r e b u t t a l ,  t h e  d e f e n d a n t  s h o u l d  b e  p e r m i t t e d  t o  i n t r o d u c e  

e v i d e n c e  s u r r e b u t t a l .  Moore v .  U n i t e d  S t a t e s ,  

( 5 t h  C i r .  1 9 4 1 ) .  I n  Moore, s u p r a ,  t h e  F i f t h  C i r c u i t  r u l e d  t h a t  

t h e  t r i a l  c o u r t  s h o u l d  h a v e  a l l o w e d  s u r r e b u t t a l  e v i d e n c e  a s  t o  

t h e  a c c u s e d ' s  r e p u t a t i o n  f o r  v i o l a t i n g  l i q u o r  laws w h e r e  a 

g o v e r n m e n t  r e b u t t a l  w i t n e s s  t e s t i f i e d  t h a t  t h e  a c c u s e d  was a 

p e r s i s t e n t  l i q u o r  l a w  v i o l a t o r .  

S i m i l a r l y  i n  Merril l  v .  U n i t e d  S t a t e s ,  3 3 8  F . 2 d  7 6 3  ( 5 t h  

C i r .  1 9 6 4 )  w h e r e  d e f e n d a n t  h a d  i n t r o d u c e d  e v i d e n c e  o f  i n s a n i t y  

a n d  a n  e x p e r t  w i t n e s s  t e s t i f i e d  t h a t  t h e  d e f e n d a n t  h a d  e a r l i e r  



. 
a d m i t t e d  t o  f e i g n i n g  i n s a n i t y ,  t h e  F i f t h  C i r c u i t  h e l d  t h a t  it was 

e r ror  f o r  t h e  t r i a l  c o u r t  t o  d e n y  s u r r e b u t t a l  so  t h a t  t h e  

d e f e n d a n t  c o u l d  e x p l a i n  h i s  a d m i s s i o n .  I n  t h e  i n s t a n t  case ,  

P e t i t i o n e r  needed  t o  e x p l a i n  t o  t h e  j u r y  why h e  t e s t i f i e d  t h a t  h e  

o n l y  h a d  t w o  p r i o r  c o n v i c t i o n s .  The e x p l a n a t i o n  would p r o b a b l y  

b e  t h a t  h e  o n l y  t h o u g h t  o f  two p r i o r  c r i m i n a l  s e n t e n c e s  o r  

t r a n s a c t i o n s  ( T h e  N e w  J e r s e y  t r a n s a c t i o n  r e s u l t e d  i n  t h r e e  

c o n v i c t i o n s )  i n s t e a d  o f  t h e  f o u r  c o n v i c t  i o n s  r e s u l t i n g  from t h e  

t w o  t r a n s a c t  i o n s .  

S u r r e b u t t a l  e v i d e n c e  i n  F l o r i d a  comes i n  t h e  form o f  

p e r m i t t i n g  t h e  d e f e n d a n t  t o  r e o p e n  h i s  case.  I t  c a n  b e  r e v e r s -  

i b l e  e r ro r  f o r  t h e  t r i a l  c o u r t  t o  r e f u s e  t o  p e r m i t  t h e  d e f e n d a n t  

t o  r e o p e n  h i s  case. S e e ,  B a r r y  v .  Walker ,  1 0 3  F l a .  533 ,  137  So. 

7 1 1  ( F l a .  1 9 3 1 )  ( r e v e r s i b l e  e r ro r  n o t  t o  r e o p e n  case  t o  h e a r  

r e l e v a n t  e v i d e n c e ) ;  b u t  see, S y l v i a  v. S t a t e ,  210 So.2d 286 ( F l a .  

3d  DCA 1 9 6 8 )  ( n o  error i n  r e f u s i n g  t o  r e o p e n  d e f e n d a n t ' s  case t o  

p r e s e n t  e v i d e n c e  w h i c h  c o u l d  h a v e  b e e n  d i s c o v e r e d  p r i o r  t o  

t r i a l ) .  

I n  S t e f f a n o s  v .  S t a t e ,  80 F l a .  309,  86  So. 204 ( F l a .  1 9 2 0 ) ,  

t h e  d e f e n d a n t  was c h a r g e d  w i t h  c a r n a l  i n t e r c o u r s e  w i t h  a n  

u n m a r r i e d  f e m a l e  o f  p r e v i o u s  c h a s t e  c h a r a c t e r .  A f t e r  r e s t i n g  h i s  

case ,  t h e  d e f e n d a n t  moved t h e  t r i a l  c o u r t  t o  p r e s e n t  some 

e v i d e n c e  which would s u p p o r t  p r e v i o u s  e v i d e n c e  i n t r o d u c e d  a s  t o  

t h e  v i c t i m ' s  u n c h a s t e  c h a r a c t e r .  T h e  t r i a l  c o u r t  d e n i e d  t h e  

d e f e n d a n t ' s  m o t i o n ,  b u t  on a p p e a l  t h e  F l o r i d a  Supreme C o u r t  h e l d  

t h a t  i t  was error  t o  p r o h i b i t  t h e  r e o p e n i n g  o f  t h e  case s t a t i n g :  



[ I ] t  i s  t o  s a c r i f i c e  l i b e r t y  t o  a mere fo rm  o f  
p r o c e d u r e  o r  c o u r t r o o m  u s a g e ,  t h e  o b s e r v a n c e  o f  
w h i c h  is  t o  b r i n g  a b o u t  t h e  o r d e r l y  i n t r o d u c -  
t i o n  o f  e v i d e n c e  b y  t h e  r e s p e c t i v e  p a r t i e s .  
B u t  s u c h  r u l e s  o u g h t  n o t  t o  b e  a p p l i e d  w i t h  
s u c h  t e c h n i c a l  p r e c i s i o n  and  unbend ing  r i g o r  a s  
t o  p r o d u c e  i n j u s t i c e .  S e e  38  Cyc. 1353 .  They 
s h o u l d  b e  e n f o r c e d  or  r e l a x e d  i n  t h e  f u r t h e r -  
a n c e  o f  j u s t i c e .  The m o t i o n  was t o  r e o p e n  t h e  
case, b u t  t h e  case was n o t  t e c h n i c a l l y  c l o s e d .  
The  j u d g e  had n o t  c h a r g e d  t h e  j u r y ;  t h e  c o u n s e l  
had  n o t  b e g u n  t h e  a r g u m e n t ;  t h e  case h a d  n o t  
b e e n  s u b m i t t e d .  I t  had  o n l y  r e a c h e d  t h a t  s t a g e  
where  e a c h  p a r t y  announced  t h a t  i t  r e s t e d ;  t h a t  
t h e r e  was n o  more e v i d e n c e  t o  b e  i n t r o d u c e d .  
The c o u r t  t h e n  t o o k  a recess.  Upon c o n v e n i n g  
o n  Monday f o l l o w i n g ,  t h e  m o t i o n  was made .  
Wha teve r  d e l a y  or c o n f u s i o n  may h a v e  r e s u l t e d  
i n  t h e  t r i a l  of t h e  case by p e r m i t t i n g  w i t n e s -  
ses t o  t e s t i f y  m i g h t  h a v e  b e e n  f u l l y  r e q u i t e d  
b y  t h e  e s t a b l i s h m e n t  o f  t h e  d e f e n d a n t ' s  
i n n o c e n c e ,  for it was t h e  p r o v i n c e  o f  t h e  j u r y  
t o  w e i g h  t h e  e v i d e n c e  i n t r o d u c e d  a n d  p l a c e  a 
v a l u e  upon i t s  p r o b a t i v e  f o r c e .  

E v e n  i f  t h e  case h a d  b e e n  t e c h n i c a l l y  c l o s e d ,  
it would h a v e  b e e n  a n  a b u s e  o f  d i s c r e t i o n  t o  
r e f u s e  to  o p e n  t h e  case and  p e r m i t  t h e  e v i d e n c e  
t o  b e  i n t r o d u c e d ,  u p o n  p r o p e r  s h o w i n g  b e i n g  
made a s  t o  why i t  had b e e n  p r e v i o u s l y  o m i t t e d .  

T h e  r e f u s a l  t o  allow t h e  e v i d e n c e  to  b e  i n t r o -  
duced  u n d e r  t h e  c i r c u m s t a n c e s  was a n  a b u s e  o f  
d i s c r e t i o n ,  wh ich  was h a r m f u l  t o  t h e  d e f e n d a n t ,  
and was t h e r e f o r e  error. 

86  So .  a t  205-206. 

I n  t h e  p r e s e n t  case P e t i t i o n e r  n e v e r  had a r ea l  o p p o r t u n i t y  

t o  r e b u t  t h e  t w o  j udgmen t s .  P e t i t i o n e r  c o u l d  h a r d l y  b e  e x p e c t e d  

t o  e x p l a i n  h i s  m i s a p p r e h e n s i o n  a s  to  t h e  d i f f e r e n c e  b e t w e e n  t h e  

n u m b e r s  of j u d g m e n t s  and c o n v i c t i o n s  u n t i l  a f t e r  h e  was aware  o f  

t h e  m i s a p p r e h e n s i o n .  When P e t i t i o n e r  t e s t i f i e d  t h a t  h e  h a d  t w o  

p r i o r  c o n v i c t i o n s ,  when i n  a c t u a l i t y  t h e r e  were t w o  j udgmen t s  -- 
o n e  o f  w h i c h  c o n t a i n e d  t h r e e  c o n v i c t i o n s ,  h e  was o b v i o u s l y  



t h i n k i n g  o f  t h e  number  o f  j u d g m e n t  f o r m s  e n t e r e d  a g a i n s t  him.5 

N a t u r a l l y  P e t i t i o n e r  would n o t  b e  a w a r e  o f  h i s  m i s a p p r e h e n s i o n  

u n t i l  a f t e r  t h e  f o r m s  were e n t e r e d  i n t o  e v i d e n c e  a g a i n s t  him. 

S i n c e  t h e  o p p o r t u n i t y  t o  e x p l a i n  o n l y  a r o s e  a f t e r  t h e  i n t r o d u c -  

t i o n  o f  t h e  j u d g m e n t s ,  i t  was e r ror  n o t  t o  a l l o w  P e t i t i o n e r  t o  

t e s t i f y  a s  a  s u r r e b u t t a l  w i t n e s s .  The e r ror  was  d e v a s t a t i n g  t o  

P e t i t i o n e r ' s  d e f e n s e .  

T h e  p r o s e c u t o r  u s e d  t h e  d i s c r e p a n c y ,  which P e t i t i o n e r  was 

n o t  a l l o w e d  t o  e x p l a i n ,  i n  a n  a t t e m p t  t o  c o m p l e t e l y  d e s t r o y  

P e t i t i o n e r ' s  c r e d i b i l i t y .  I n  t h e  p r o s e c u t o r ' s  c l o s i n g  a rgument ,  

numerous r e f e r e n c e s  were made t o  t h e  f a c t  t h a t  P e t i t i o n e r  t e s t i -  

f i e d  a s  t o  t w o  p r i o r  c o n v i c t i o n s  when i n  f a c t  t h e r e  were f o u r :  

[ S t a t e  A t t o r n e y ]  : N o w  M r .  G a r l a n d  r e p r e s e n t s  
a n  i n d i v i d u a l  who's cha rged  w i t h  s e r i o u s  crimes 
and h e ' s  d o i n g  h i s  job.  And p a r t  of h i s  j ob  i s  
t o  p r e s e n t  t h e  t e s t i m o n y  o f  t h a t  p e r s o n  i n  a  
l i g h t  most f a v o r a b l e  f o r  t h e  d e f e n s e .  And I 
a s k e d  t h a t  man t h r e e  d i f f e r e n t  t imes i f  h i s  
t e s t i m o n y  a b o u t  h i s  c o n v i c t i o n s  and  t h e  number 
o f  c o n v i c t i o n s  was j u s t  a s  t r u t h f u l  a s  a l l  h i s  
o t h e r  t e s t i m o n y  and  h e  s a i d  y e s .  And M r .  
G a r l a n d  e v e n  g o t  up  h e r e  a n d  a s k e d  him, have 
you been  c o n v i c t e d  o f  a  g r a n d  t h e f t  i n  P i n e l l a s  

D e f e n s e  c o u n s e l  e v e n  m i s u s e d  t h e  word c o n v i c t i o n  a f t e r  t h e  
p r o s e c u t i o n  i n t r o d u c e d  t h e  t w o  judgment forms:  

MR. GARLAND: Your Honor, my c l i e n t  would l i k e  t o  have  
a n  o p p o r t u n i t y  t o  e x p l a i n  w h a t  was i n t r o d u c e d  i n t o  
e v i d e n c e  j u s t  t h e n ,  t h e s e  t w o  p r i o r  c o n v i c t i o n s .  We'd 
l i k e  t o  h a v e  a n  o p p o r t u n i t y  t o  e x p l a i n  t h a t  away,  
e v i d e n c e  i s  now a d m i t t e d  t h a t  w a s n ' t  a d m i t t e d  b e f o r e  
and h e ' d  l i k e  t o  have  t h a t  o p p o r t u n i t y  t o  e x p l a i n  i t .  
I f  h e ' s  n o t ,  h e ' s  b e i n g  d e n i e d  t h e  o p p o r t u n i t y  t o  
i n s p e c t  h i s  -- t h e  e v i d e n c e  a g a i n s t  him. 

I t ' s  c l e a r  t h a t  t h e  a t t o r n e y  m e a n t  t o  s a y  t h a t  P e t i t i o n e r  
w a n t e d  t o  t e s t i f y  c o n c e r n i n g  t h e  judgment  fo rms  -- t h e  t w o  
forms  showing f o u r  c o n v i c t i o n s .  



C o u n t y  a n d  h e  s a i d  no. And I a g a i n  a s k e d  him, 
a r e  you  s u r e  a b o u t  t h a t ,  a r e  you  t e s t i f y i n g  
t r u t h f u l l y  o n  t h a t  j u s t  l i k e  e v e r y t h i n g  e lse ,  
h e  s a i d  y e s .  W e l l ,  t h i s  man is n o t  a  two time 
c o n v i c t e d  f e l o n ,  h e ' s  a  f o u r  time c o n v i c t e d  
f e l o n  and j u s t  b e c a u s e  h e  h a s  a  judgment a l l  o n  
o n e  p a g e  w i t h  a  t h r e e  c o u n t  i n f o r m a t i o n  j u s t  
l i k e  t h i s  i s  a  f o u r  c o u n t  i n f o r m a t i o n ,  d o e s n ' t  
mean h e  was  o n l y  c o n v i c t e d  o f  o n e  f e l o n y  and 
t h e r e ' s  n o t  a  p e r s o n  i n  t h i s  room t h a t  b e l i e v e s  
t h a t  h e  does .  

A f o u r  time c o n v i c t e d  f e l o n  I s u b m i t  t o  you i s  
n o t  someone t o  be b e l i e v e d  and you may c o n s i d e r  
t h e  f a c t  t h a t  t h i s  man g o t  up h e r e  and p u t  h i s  
l e f t  hand o n  t h e  B i b l e  a n d  h i s  r i g h t  h a n d  i n  
t h e  a i r  a n d  swore t o  y o u  t h a t  h e  o n l y  h a d ,  
o n l y ,  o n e  b u r g l a r y  c o n v i c t i o n  f r o m  P i n e l l a s  
C o u n t y  a n d  o n e  b u r g l a r y  c o n v i c t i o n  f r o m  N e w  
J e r s e y  o n l y .  

T h e  o n l y  p e r s o n  t h a t ' s  t e s t i f i e d  i n  t h e  l a s t  
t h r e e  d a y s  t h a t  h a s  a n y  i n t e r e s t  i n  t h i s  c a s e  
i s  t h e  d e f e n d a n t .  

N o w  l e t ' s  v e r y  b r i e f l y  r e v i e w  t h e  t e s t i m o n y  o f  
each  w i t n e s s .  

[ M r .  Walsh,  S t a t e  A t t o r n e y ]  : And t h a t ' s  w h a t  
h e ' s  a s k i n g  you to  b e l i e v e ,  h e ' s  a s k i n g  you to  
b e l i e v e  t h e  t e s t i m o n y  o f  a  f o u r  t i m e  c o n v i c t e d  
f e l o n ,  s e l f - c o n f e s s e d  d r u g  a d d i c t  t h a t  g e t s  
a g i t a t e d  o n  some d r u g s ,  p a r a n o i d  o n  o t h e r s ,  
n e r v o u s  o n  o t h e r s ,  a g a i n s t  t h e  word o f  a  sworn 
p o l i c e  o f f i c e r  w i t h  f o u r t e e n  y e a r s  e x p e r i e n c e  
who was s o b e r  and working t h e  m i d n i g h t  s h i f t .  

M r .  G a r l a n d  s a i d  i n  h i s  c l o s i n g  s t a t e m e n t  t h e  
d e f e n s e  is  s i m p l e  i n  t h i s  c a s e .  S u r e  i t ' s  
s i m p l e ,  t h e y  d o n ' t  h a v e  a  d e f e n s e ,  t h e  guy is  
g u i l t y ,  i t ' s  t h e  s i m p l i s t  t h i n g  i n  t h e  w o r l d .  
B u t  h e ' s  r e a l  d i s t r e s s e d  f o r  t h e  c e r t i f i e d  
c o p y ,  o f  c o u r s e  h e ' s  d i s t r e s s e d ,  t h e  man 
commit ted p e r j u r y  unde r  o a t h .  H e  was t r y i n g  t o  
show t h a t  h e ' s  t h i s  i n n o c e n t  l i t t l e  b u r g l a r ,  
t h a t  h e ' s  d o n e  n o t h i n g  more i n  t w o  p l a c e s  and 
h e  g o t  p r o b a t i o n  a n d  h e ' s  g o t  a  d r u g  p r o b l e m  
a n d  h e  l i e d .  P i n e l l a s  County c o n v i c t e d  him o f  
t h r e e  d i f f e r e n t  f e l o n i e s  and h e  knew i t .  



M r .  G a r l a n d  w e n t  t h r o u g h  s e v e r a l  o f  t h e  
i n c o n s i s t e n c i e s ,  t h a t  M r .  W a l s h  showed t h e  
i n c o n s i s t e n c i e s .  I s u b m i t  t o  you I d i d n ' t  show 
you a n y  i n c o n s i s t e n c i e s .  A l l  I d i d  was a s k  him 
some q u e s t i o n s  a n d  h e  showed how much h e  was 
l y i n g .  An i n c o n s i s t e n c y  is  when y o u ' v e  g o t  two 
p e o p l e  s e e i n g  a  l a d y  i n  a  r e d  d r e s s  a n d  o n e  
c a l l i n g  i t  d a r k  p i n k .  A l i e  is a  d i f f e r e n c e  
be tween  t w o  f e l o n i e s  and f o u r ,  a l i e  is be tween  
what  r e a l l y  h a p p e n e d  a t  t h e  G i l l e n  r e s i d e n c e  
and what  t h a t  man s a y s  happened .  

D e f e n s e  s a y s  t h a t  t h e  f a t h e r  is t h e  o n l y  o n e ,  
t h e  o n l y  t e s t i m o n y  to  show t h a t  t h e  w a l l e t  i s  
m i s s i n g .  Who e l s e  wou ld  I c a l l  t o  show t h a t  
t h e  wallet b e l o n g i n g  t o  t h e  f a t h e r  was m i s s i n g ,  
who e l s e  w o u l d  know t h a t  h i s  wa l l e t  was  
m i s s i n g ,  who e lse  would you e v e r  c a l l .  Is  t h e  
f a t h e r  a  f o u r  t i m e  c o n v i c t e d  f e l o n ?  

Harmful error o c c u r r e d  by n o t  p e r m i t t i n g  P e t i t i o n e r  t o  r e b u t  

t h e  a t t a c k  o n  h i s  c r e d i b i l i t y .  The e v i d e n c e  s u b  j u d i c e  was f a r  - 
f r o m  o v e r w h e l m i n g .  N e i t h e r  o f  t h e  v i c t i m s  o b s e r v e d  t h e i r  

a t t a c k e r  n o r  c o u l d  t h e y  t e s t i f y  t h a t  i t  was  P e t i t i o n e r  who 

a t t a c k e d  t h e m .  I n  f a c t ,  R. C a r l  G i l l e n  had o r i g i n a l l y  i n fo rmed  

t h e  p o l i c e  t h a t  h i s  f a t h e r  had h i t  him w i t h  a  hammer ( T 1 5 6 , 1 6 0 ) .  

A t  t r i a l ,  R.  C a r l  G i l l e n  t e s t i f i e d  t h a t  h e  d i d  n o t  know who h i t  

him. N o  p h y s i c a l  e v i d e n c e  e v e r  c o n n e c t e d  P e t i t i o n e r  w i t h  t h e  

a t t a c k s .  T h e  d a m a g i n g  c i r c u m s t a n t i a l  e v i d e n c e  w a s  P e t i t i o n e r ' s  

t a k i n g  o f  R. C a r l  G i l l e n ' s  c a r  k e y s .  R. Carl G i l l e n  c l a i m e d  t h a t  

d e s p i t e  d r i n k i n g  h e a v i l y  t h a t  n i g h t  and f a l l i n g  a s l e e p  w i t h o u t  

u n d r e s s i n g ,  h e  was s u r e  t h a t  h e  n e v e r  r emoved  h i s  c a r  k e y s  f r o m  

h i s  p o c k e t  t h e r e b y  i n f e r r i n g  t h a t  P e t i t i o n e r  had been  i n  h i s  room 

t h e  d a y  o f  t h e  a t t a c k .  The j u r y ,  t h i n k i n g  t h a t  P e t i t i o n e r  h a d  

d e l i b e r a t e l y  l i e d  u n d e r  o a t h ,  h e a r d  P e t i t i o n e r  t e s t i f y  t h a t  h e  



* 

g r a b b e d  t h e  k e y s  f r o m  t h e  t o p  o f  t h e  b a r  a n d  t h u s  came i n t o  

p o s s e s s i o n  o f  them w i t h o u t  a t t a c k i n g  a n y o n e .  I f  P e t i t i o n e r  was 

p e r m i t t e d  t o  d e f e n d  a g a i n s t  t h e  a t t a c k  o n  h i s  c r e d i b i l i t y ,  which  

was so e x t r e m e l y  s u c c e s s f u l ,  b y  e x p l a i n i n g  h i s  i n a c c u r a t e  

p o r t r a y a l  a s  t o  t h e  number  o f  p r i o r  c o n v i c t i o n s ,  t h e  j u r y  may 

h a v e  g i v e n  more c r e d e n c e  t o  h i s  t e s t i m o n y  t h a t  h e  d i d n ' t  r o b  o r  

a t t a c k  t h e  G i l l e n s .  F a i l u r e  t o  p e r m i t  P e t i t i o n e r  t o  p r e s e n t  

s u r r e b u t t a l  t e s t i m o n y  d e n i e d  P e t i t i o n e r  d u e  p r o c e s s  a n d  a f a i r  

t r i a l .  F i f t h  and  F o u r t e e n t h  Amendments, U n i t e d  S t a t e s  C o n s t i t u -  

t i o n ;  A r t i c l e  I ,  S e c t i o n  9 ,  F l o r i d a  C o n s t i t u t i o n .  - 



POINT I V  

THE TRIAL COURT ERRED I N  D E N Y I N G  PETITIONER'S 
MOTIONS FOR JUDGMENT OF ACQUITTAL ON THE COUNTS 
OF ROBBERY AND ATTEMPTED MURDER OF R.  L E E  
GILLEN.  

I n s u f f i c i e n t  e v i d e n c e  was p r e s e n t e d  t o  show t h a t  P e t i t i o n e r  

had  r o b b e d  R.  Lee G i l l e n .  P e t i t i o n e r  was a c c u s e d  o f  r o b b i n g  R.  

L e e  G i l l e n  o f  h i s  w a l l e t  ( R l ) .  The  o n l y  e v i d e n c e  p r e s e n t e d  was 

t h a t  R. L e e  G i l l e n  (1) had d i s p l a y e d  h i s  w a l l e t  t o  h i s  s o n  a n d  

A p p e l l a n t  t h e  p r e v i o u s  day ;  ( 2 )  had u s u a l l y  p l a c e d  h i s  wallet  o n  

h i s  d r e s s e r  b e f o r e  g o i n g  t o  bed ,  and  ( 3 )  t h a t  sometime t h e  n e x t  

a f t e r n o o n ,  a f t e r  t h e  p o l i c e  h a d  e n t e r e d  t h e  h o u s e ,  h e  d i d  n o t  

know where  h i s  wallet  was l o c a t e d .  

T h e r e  was n o t  s u f f i c i e n t  e v i d e n c e  t o  p r o v e  t h e  c o r p u s  

d e l e c t i  o f  t h e  r o b b e r y  o f  R. L e e  G i l l e n  ( l e t  a l o n e  t h a t  i t  was 

P e t i t i o n e r  who c o m m i t t e d  t h e  crime). T h e r e  was a c o m p l e t e  l a c k  

o f  p r o o f  o f  a f e l o n i o u s  t a k i n g  which  is r e q u i r e d  t o  p r o v e  c o r p u s  

d e l e c t i .  C f .  Cross v .  S t a t e ,  1 1 9  So .  3 8 9 ,  7 6  F l a .  7 6 8  ( F l a .  

1 9 2 8 )  ( c o r p u s  d e l e c t  i f o r  l a r c e n y  r e q u i r e s  a f e l o n i o u s  t a k i n g ) .  

R e g a r d l e s s  o f  w h e t h e r  t h e  e v i d e n c e  is  d i r e c t  o r  c i r c u m s t a n t i a l  , 
t h e  c o r p u s  d e l e c t i  m u s t  b e  p r o v e n  b e y o n d  a r e a s o n a b l e  d o u b t .  

F r e e m a n  v .  S t a t e ,  1 0 1  So .2d  8 8 7  ( F l a .  2d DCA 1 9 5 8 ) .  T h e r e  is  

a l s o  no e v i d e n c e  t h a t  a t a k i n g  was d o n e  by f o r c e  or  i n t i m i d a t i o n .  

Because  o f  i n s u f f i c i e n t  e v i d e n c e  o f  a t a k i n g ,  P e t i t i o n e r ' s  

c o n v i c t i o n  f o r  r o b b i n g  R.  L e e  G i l l e n  m u s t  b e  r e v e r s e d .  I n  

a d d i t i o n ,  w h e r e  t h e r e  i s  i n s u f f i c i e n t  e v i d e n c e  t o  p r o v e  t h e  

u n d e r l y i n g  f e l o n y  b e y o n d  a r e a s o n a b l e  d o u b t  i n  a f e l o n y  murde r  

p r o s e c u t i o n  t h e r e  c a n  b e  n o  c o n v i c t i o n  f o r  m u r d e r .  R o b l e s  v. 



S t a t e ,  1 8 8  So.2d 787 ( F l a .  1 9 6 6 ) ;  S t r a u g h t e r  v .  S t a t e ,  384 So.2d 

2 1 8  ( F l a .  3d DCA 1 9 8 0 ) .  T h e r e f o r e ,  i n  a d d i t i o n  t o  t h e  r o b b e r y  

c o n v i c t i o n ,  t h e  a t t e m p t e d  f i r s t - d e g r e e  murder  c o n v i c t i o n  m u s t  b e  

r e v e r s e d .  


