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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  b e l o w  a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Respondent  was t h e  A p p e l l e e  i n  t h e  

c o u r t  below and  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  I n  t h e  b r i e f  

t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  b e f o r e  t h i s  

H o n o r a b l e  C o u r t .  

The f o l l o w i n g  symbols  w i l l  be  used :  

n ~ w  Record o n  Appeal  

"T" T r i a l  T r a n s c r i p t  

"SR" S u p p l e m e n t a l  Record  



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED I N  ADJUDICATING PETI-  
TIONER GUILTY OF A LIFE FELONY FOR THE OFFENSES 
OF ATTEMPTED FIRST DEGREE MURDER. 

I n  i t s  b r i e f  R e s p o n d e n t  c l a ims  t h a t  t h e  j u r y  made t h e  

f a c t u a l  f i n d i n g  r e q u i r e d  b y  S t a t e  v .  O v e r f e l t ,  457  So.2d 1 3 8 5  

( F l a .  1 9 8 4 ) .  R e s p o n d e n t  s p e c i f i c a l l y  a r g u e s  t h a t  e v e n  t h o u g h  t h e  

p r e s e n t  c o n v i c t i o n  d i d  - n o t  r e q u i r e  t h e  j u r y  t o  f i n d  t h a t  t h e  

crime i n v o l v e d  a w e a p o n  i n  r e a c h i n g  t h e i r  v e r d i c t  o n  t h e  s t a t u -  

t o r y  e l e m e n t s ,  e n h a n c e m e n t  would  b e  p e r m i s s i b l e .  H o w e v e r ,  t h i s  

i s  p r e c i s e l y  why o n e  c a n n o t  l o o k  t o  a v e r d i c t  f o r m ' s  r e f e r e n c e  

t o  t h e  c h a r g i n g  document  i n  d e t e r m i n i n g  wha t  t h e  j u r y ' s  f i n d i n g s  

a re .  A t  - b a r ,  t o  f i n d  P e t i t i o n e r  g u i l t y  " a s  c h a r g e d n  t h e  j u r y  

m e r e l y  made a f i n d i n g  t h a t  t h e  p r o s e c u t i o n  h a d  p r o v e n  t h e  

s t a t u t o r y  e l e m e n t s  beyond a r e a s o n a b l e  d o u b t .  One c a n n o t  a s s u m e  

t h a t  t h e  j u r y  f o u n d  e v e r y  n o n - e s s e n t i a l  a l l e g a t i o n  i n  t h e  

c h a r g i n g  d o c u m e n t  t o  b e  t r u e  when  t h e y  were o n l y  r e q u e s t e d  t o  

d e t e r m i n e  w h e t h e r  t h e  e s s e n t i a l  e l e m e n t s  o f  t h e  o f f e n s e  were 

p r o v e n .  To d o  so would  place t h e  f o r m  o f  t h e  c h a r g i n g  d o c u m e n t  

o v e r  t h e  s u b s t a n c e  o f  t h e  j u r y ' s  d e c i s i o n .  

T h i s  C o u r t ' s  o p i n i o n  i n  O v e r f e l t ,  s u p r a ,  made it clear t h a t  

t h e  f i n d i n g s  r e q u i r e d  f o r  e n h a n c e m e n t  u n d e r  S 7 7 5 . 0 8 7  m u s t  b e  

s p e c i f i c a l l y  made  b y  t h e  j u r y .  I n  e s s e n c e ,  S e c t i o n  7 7 5 . 0 8 7  

p r o v i d e s  a n  a d d i t i o n a l  e l e m e n t  which  t h e  p r o s e c u t i o n  m u s t  p r o v e  

b e f o r e  e n h a n c e m e n t  may t a k e  p lace .  T h i s  C o u r t ' s  o p i n i o n  i n  

O v e r f e l t ,  s u p r a ,  l o g i c a l l y  c o n c l u d e s  t h a t  it is t h e  f u n c t i o n  o f  

t h e  j u r y ,  a n d  n o  o n e  else, t o  d e t e r m i n e  i f  t h e  o f f e n s e  i n v o l v e d  a 



weapon. A finding of guilt as charged only means that the 

defendant is guilty of the elements of the crime as charged. For 

example, in Hough v. State, 448 So.2d 628, 629 (Fla. 5th DCA 

1984) the district court held that a finding of guilt of armed 

robbery "does not necessarily require that defendant actually 

possessed the gun" so as to permit the application of S 775.087. 

Petitioner maintains that the jury's verdict only consists of 

those findings which the jury was instructed to make. Since the 

jury was never instructed to determine whether a weapon was used, 

it cannot be assumed that such a determination was made. 

Respondent's argument requires one to interpret whether jury made 

a specific finding and what such a finding was. When such 

interpretations are necessary, no specific jury finding exists. 

Instead of guessing whether the jury had determined that 

Petitioner merely was guilty of the essential elements as 

charged, or was additionally guilty of the surplus allegation 

that he used a blunt instrument, the jury should have been given 

the instructions on Page 47 of the Florida Standard Jury Instruc- 

tions (Crim. 1981 ed.) which are as follows: 

3 . 0 5 ( b )  AGGRAVATION OF A FELONY BY CARRYING A 
WEAPON OTHER THAN A FIRE- 
F.S. 775.087(1) 

Note to 
Judge 

This instruction should not be given in conjunc- 
tion with the instructions pertaining to any 
felony in which the use of a weapon is an essen- 
t ial element. 



I f  you f i n d  t h a t  ( d e f e n d a n t )  commit ted ( f e l o n y ,  a s  
i d e n t i f i e d  by F.S. 7 7 5 . 0 8 7 ( 1 ) )  a n d  you  a l s o  f i n d  
t h a t  d u r i n g  t h e  commission o f  t h e  crime h e  

[ c a r r i e d ]  
[ d i s p l a y e d ]  
[ u s e d ]  
[ t h r e a t e n e d  to  u s e ]  
[ a t t e m p t e d  t o  u s e ]  

a  weapon ,  you  s h o u l d  f i n d  him g u i l t y  o f  ( f e l o n y )  
w i t h  a  weapon. 

Definition A " w e a p o n n  i s  l e g a l l y  d e f i n e d  t o  mean any  o b j e c t  
t h a t  c o u l d  b e  u s e d  t o  c a u s e  d e a t h  o r  i n f l i c t  
s e r i o u s  b o d i l y  harm. 

I f  you f i n d  o n l y  t h a t  d e f e n d a n t  commit ted ( f e l o n y ,  
a s  i d e n t i f i e d  i n  F.S. 7 7 5 . 0 8 7 ( 1 ) ) ,  b u t  d i d  n o t  

[ c a r r y ]  
[ d i s p l a y ]  
[ u s e l  
[ t h r e a t e n  t o  u s e ]  
[ a t t e m p t  t o  u s e ]  

a  weapon ,  t h e n  you s h o u l d  f i n d  him g u i l t y  o n l y  o f  
( f e l o n y ) .  

T h i s  i n s t r u c t i o n ,  combined w i t h  a  v e r d i c t  form which p e r m i t s  o n e  

v e r d i c t  f o r  " w i t h  a  weaponn  a n d  a n  a l t e r n a t i v e  v e r d i c t  f o r  

" w i t h o u t  a  w e a p o n , "  y i e l d s  t h e  j u r y ' s  s p e c i f i c  d e t e r m i n a t i o n  on 

w h e t h e r  t h e  d e f e n d a n t  had a  weapon .  P e t i t i o n e r  m a i n t a i n s  t h a t  

o n l y  t h i s  t y p e  o f  i n s t r u c t i o n  c a n  y i e l d  t h e  r e q u i r e d  j u r y  

d e t e r m i n a t i o n  f o r  t h e  i m p o s i t i o n  o f  $ 775.087. 

P e t i t i o n e r  would a l s o  n o t e  t h a t  R e s p o n d e n t ' s  h y p o t h e s i s  t h a t  

a  j u r y  v e r d i c t  f i n d i n g  o n e  g u i l t y  " a s  c h a r g e d n  is a  d e t e r m i n a t i o n  

t h a t  t h e  p r o s e c u t i o n  h a s  p r o v e n  a l l  t h e  f a c t s  a s  a l l e g e d ,  a s  

o p p o s e d  t o  o n l y  t h e  e l e m e n t s  i n s t r u c t e d  o n ,  c o u l d  r e s u l t  i n  

i m p r o p e r  j u r y  a c q u i t t a l s .  F o r  e x a m p l e ,  i f  t h e  j u r y  had d e t e r -  

mined d u r i n g  i t s  d e l i b e r a t i o n  t h a t  t h e  p r o s e c u t i o n  had  p r o v e n  a l l  



t h e  e l e m e n t s  i n s t r u c t e d  o n ,  b u t  h a d  n o t  p r o v e n  t h e  f a c t u a l  

a l l e g a t i o n  o f  a  weapon, R e s p o n d e n t ' s  a r g u m e n t  wou ld  l e a d  t o  t h e  

c o n c l u s i o n  t h a t  t h e  j u r y  would n o t  f i n d  t h e  d e f e n d a n t  g u i l t y  " a s  

cha rged . "  T h i s  would c l e a r l y  b e  a  m i s c a r r i a g e  o f  j u s t i c e .  I f  

j u r i e s  f u n c t i o n  a s  Respondent  m a i n t a i n s ,  by making d e t e r m i n a t i o n s  

i n  r e a c h i n g  t h e i r  v e r d i c t s  o n  e l e m e n t s  n o t  i n s t r u c t e d  o n ,  t h e n  

many g u i l t y  d e f e n d a n t s  would b e  a c q u i t t e d  by t h e  f a i l u r e  t o  p r o v e  

n o n - e s s e n t i a l  f a c t s  a l l e g e d .  F o r t u n a t e l y ,  j u r i e s  d o  n o t  f u n c t i o n  

a s  p e r c e i v e d  by  R e s p o n d e n t .  They  d e c i d e  t h e  i s s u e s  t h e y  were 

i n s t r u c t e d  t o  d e c i d e .  I n  t h e  p r e s e n t  c a s e  t h e  j u r y  i n s t r u c t i o n s  

n e v e r  p r o v i d e d  t h a t  t h e  j u r y  w a s  t o  d e t e r m i n e  w h e t h e r  a  weapon 

was i n v o l v e d  i n  t h e  o f f e n s e .  C o n s e q u e n t l y ,  t h e  j u r y  d i d  n o t  

make s u c h  a  d e t e r m i n a t i o n .  T h e  j u r y  m e r e l y  d e t e r m i n e d  t h a t  

P e t i t i o n e r  was g u i l t y  o f  a t t e m p t e d  f i r s t  d e g r e e  murder .  

F i n a l l y ,  Respondent  assumes t h a t  t h e  j u r y  had c o n s i d e r e d  t h e  

l esser  i n c l u d e d  o f f e n s e  o f  a g g r a v a t e d  b a t t e r y  .l T h i s  assump- 

t i o n  d e f i e s  a l l  l o g i c .  The j u r y  was s p e c i f i c a l l y  i n s t r u c t e d  t h a t  

i f  t h e y  f o u n d  P e t i t i o n e r  n o t  g u i l t y  o f  t h e  m a i n  o f f e n s e  t o  

c o n s i d e r  t h e  n e x t  lesser  o f f e n s e  (T471) .  S i n c e ,  P e t i t i o n e r  was 

n o t  a c q u i t t e d  o f  a t t e m p t e d  m u r d e r ,  t h e  j u r y  d i d  n o t  h a v e  t o  

c o n s i d e r  t h e  a g g r a v a t e d  b a t t e r y  c h a r g e .  I n  a d d i t i o n ,  i t  is 

presumed t h a t  t h e  j u r y  w i l l  e x e r c i s e  i ts pa rdon  power by c h o o s i n g  

t h e  i m m e d i a t e  lesser i n c l u d e d  o f f e n s e  (one  s t e p  removed) and n o t  

The  a g g r a v a t e d  b a t t e r y  was t h e  o n l y  o f f e n s e  i n  t h e  r e l e v a n t  
c o u n t s  w h e r e  t h e  j u r y  was i n s t r u c t e d  o n  t h e  d e f i n i t i o n  o f  
" d e a d l y  weapon.'' 



a n  o f f e n s e  w h i c h  i s  two s t e p s  removed f rom t h e  crime o f  conv ic -  

t i o n .  S e e ,  D e L a i n e  v .  S t a t e ,  2 6 2  So .2d  6 5 5  ( F l a .  1 9 7 2 ) .  The 

a g g r a v a t e d  b a t t e r y  o f f e n s e  w h i c h  R e s p o n d e n t  a s s u m e s  t h e  j u r y  

c o n s i d e r e d  i n  d e c i d i n g  n o t  t o  e x e r c i s e  i t s  p a r d o n  p o w e r  was more 

t h a n  t w o  s t e p s  r emoved  f r o m  t h e  a t t e m p t e d  m u r d e r  c o n v i c t i o n  

( R 4 0 , 4 1 ) .  C o n s e q u e n t l y ,  it c a n n o t  be  l o g i c a l l y  assumed t h a t  t h e  

j u r y  h a d  c o n s i d e r e d  t h e  a g g r a v a t e d  b a t t e r y  c h a r g e  when d e l i b e r -  

a t i n g .  The o n l y  o b s e r v a t i o n  f rom t h e  j u r y ' s  v e r d i c t  is t h a t  t h e y  

b e l i e v e d  P e t i t i o n e r  t o  b e  g u i l t y  o f  t h e  e l e m e n t s  o f  a t t e m p t e d  

murder .  The manner  i n  which t h e  j u r y  d e t e r m i n e d  P e t i t i o n e r  h a d  

c o m m i t t e d  t h e  o f f e n s e  i s  n o t  r e p r e s e n t e d  b y  a s p e c i f i c  j u r y  

f i n d i n g .  T h i s  i s  b e c a u s e  t h e y  were n e v e r  r e q u e s t e d  t o  d o  so .  

P e t i t i o n e r  re l ies  on  h i s  i n i t i a l  b r i e f  on  t h e  merits f o r  f u r t h e r  

a rgument  on t h i s  p o i n t .  



POINT I1 

THE TRIAL COURT ERRED IN SENTENCING PETI- 
TIONER. 

Petitioner relies on his initial brief for argument on this 

point. 



POINT I11 

THE TRIAL COURT E R R E D  I N  D E N Y I N G  PETITIONER'S 
REQUEST TO PRESENT SURREBUTTAL EVIDENCE. 

Responden t  claims t h a t  t h i s  i s s u e  was n o t  p r o p e r l y  p r e s e r v e d  

b e c a u s e  o f  t h e  l a c k  o f  a p r o f f e r .  However, whe re  t h e  i n t e n t i o n s  

o f  t h e  a t t o r n e y  a re  o b v i o u s  a s  t o  w h a t  t h e  e x c l u d e d  t e s t i m o n y  

w o u l d  e n t a i l ,  a p r o f f e r  o f  t h e  t e s t i m o n y  i s  n o t  n e c e s s a r y  t o  

p r e s e r v e  t h e  p o i n t  f o r  a p p e l l a t e  r e v i e w .  - See, Brown v. S ta te ,  

3 6 2  S o . 2 d  4 3 7  ( F l a .  4 t h  DCA 1 9 7 8 )  ( p r o f f e r  n o t  n e c e s s a r y  whe re  

i n t e n t  o f  a t t o r n e y  o n  c r o s s - e x a m i n a t i o n  was o b v i o u s ) .  From t h e  

r e c o r d  i t ' s  o b v i o u s  t h a t  P e t i t i o n e r  wanted  t o  e x p l a i n  a b o u t  t h e  

two j u d g m e n t  f o r m s  a n d  f o u r  c o n v i c t i o n s . 2  A d d i t i o n a l l y ,  t h e  

t r i a l  c o u r t ' s  r u l i n g  was b a s e d  o n  t h e  a s s u m p t i o n  t h a t  t h e r e  was 

no  a u t h o r i t y  f o r  a l l o w i n g  s u r r e b u t t a l :  

THE COURT: D o  you  h a v e  a n y  a u t h o r i t y  t h a t  
would allow r e b u t t a l  t o  r e b u t t a l ?  

MR. GARLAND: Your Honor,  t h e r e ' s  e v i d e n c e  now 
t h a t  was n o t  i n  b e f o r e .  

THE COURT: I s a i d  d o  you h a v e  a n y  a u t h o r i t y  t o  
allow r e b u t t a l  t o  r e b u t t a l ?  

MR. GARLAND: N o  s i r ,  no ,  I w a s n ' t  -- 
THE COURT: I ' m  n o t  aware o f  any .  

MR. WALSH: I ' m  o b j e c t i n g  -- 
THE COURT: I ' l l  d e n y  y o u r  r e q u e s t .  

( T 4 1 3 ) .  

A s  e x p l a i n e d  i n  t h e  i n i t i a l  b r i e f ,  P e t i t i o n e r  h a d  no real  
o p p o r t u n i t y  t o  e x p l a i n  h i s  t e s t i m o n y  u n t i l  a f t e r  h e  h a d  b e e n  
aware o f  h i s  m i s a p p r e h e n s i o n  a b o u t  t e r m i n o l o g y  ( see  p a g e s  
23-24) .  



F i n a l l y ,  A p p e l l a n t ' s  a t t o r n e y  t r i e d  to  e x p l a i n  t h e  two p r i o r  

c o n v i c t i o n s :  

( M r .  G a r l a n d ) :  I am d i s t r e s s e d  by one  p i e c e  o f  
e v i d e n c e  and I ' d  l i k e  t o  a d d r e s s  i t  r i g h t  now 
u p  f r o n t  w i t h  e a c h  o f  y o u .  The  S t a t e  h a s  
i n t r o d u c e d  on  r e b u t t a l  a  c e r t i f i e d  c o p y  o f  
c o n v i c t i o n  f r o m  N e w  J e r s e y  f o r  t h e  crime o f  
b u r g l a r y  a n d  I ' d  a s k  you t o  c o n s i d e r  t h a t  
C h r i s t i a n  M a s s a r d  a d m i t t e d  t h a t  h e  was  con-  
v i c t e d  o f  b u r g l a r y .  The o t h e r  judgment is  from 
P i n e l l a s  County,  F l o r i d a ,  t h e  S i x t h  C i r c u i t ,  i t  
s a y s  P i n e l l a s  C o u n t y ,  a n d  i t  l i s t s  t h r e e  
d i f f e r e n t  crimes, b u r g l a r y ,  g r a n d  t h e f t  a n d  
b u r g l a r y .  T h i s  i s  b u t  a  s i n g l e  j u d g m e n t .  A 
s i n g l e  j u d g m e n t .  C h r i s t i a n  t o l d  you  t h a t  h e  
had been  p l a c e d  on p r o b a t i o n  f r o m  S t .  P e t e r s -  
burg .  H e  t o l d  you P i n e l l a s  County,  F l o r i d a ,  h e  
s a i d  f rom N e w  J e r s e y  a n d  f r o m  P i n e l l a s  C o u n t y  
a n d  h e  s a i d  f o r  b u r g l a r y  and h e  t o l d  you t h a t  
h e  had been  cha rged  w i t h  g r a n d  t h e f t  a u t o  a n d  
h e  t h o u g h t  t h a t  t h e  c h a r g e s  had been dropped .  
And now t h e  S t a t e  h a s  s o u g h t  t o  i n t r o d u c e  t h i s  
t o  show -- I t h i n k  t h a t  t h e  S t a t e  w i l l  a r g u e  
C h r i s t i a n  was l y i n g .  I t ' s  s i m p l y  n o t  t r u e .  
T h i s  is  t h e  same d a t e ,  t h e  same p l a c e ,  t h e  same 
t i m e  and I ' d  a s k  you to  c o n s i d e r  t h a t  when you  
l o o k  a t  t h e s e  two p i e c e s  o f  e v i d e n c e  b e c a u s e  
I ' m  d i s t r e s s e d  by it a n d  I h o p e  t h a t  you g i v e  
t h e s e  two p i e c e s  o f  e v i d e n c e  t h e  w e i g h t  t h e y  
a r e  due  and c o n c l u d e  t h a t  C h r i s  d i d  n o t  t r y  t o  
p u l l  t h e  wool o v e r  a n y b o d y ' s  e y e s  a b o u t  t h i s .  
H e  t o l d  you t h e  t r u t h .  

The p r e j u d i c e  t o  P e t i t i o n e r  was t h a t  h e  was n o t  g i v e n  t h e  o p p o r -  

t u n i t y  t o  e x p l a i n  t h e  two j u d g m e n t  f o r m s  w h i c h  showed f o u r  

c o n v i c t i o n s  i n  f r o n t  o f  t h e  j u r y .  P r o s e c u t i o n ' s  r e b u t t a l  

e v i d e n c e ,  which t h e  t r i a l  c o u r t  would n o t  a l l o w  t o  be r e b u t t e d  or 

e x p l a i n e d ,  was used  t o  d e s t r o y  P e t i t i o n e r  ' s  c r e d i b i l i t y  a n d  h i s  

d e f e n s e .  P e t i t i o n e r  r e l i e s  o n  h i s  I n i t i a l  B r i e f  f o r  f u r t h e r  

a rgument  o n  t h i s  P o i n t .  



POINT IV 

THE TRIAL COURT ERRED IN DENYING PETITIONER'S 
MOTIONS FOR JUDGMENT OF ACQUITTAL ON THE COUNTS 
OF ROBBERY AND ATTEMPTED MURDER OF R. LEE 
GILLEN. 

Respondent claims that Petitioner has failed to present a 

reasonable hypothesis of innocence. As Petitioner explained in 

his initial brief, there is absolutely no evidence of any taking 

of R. Lee Gillen's wallet. R. Lee Gillen merely stated that his 

wallet was not where he remembered placing it. It is not 

unreasonable to believe that Mr. Gillen had merely forgotten 

where he had placed his wallet or that it had been lost. There 

was no evidence that the wallet was taken by anyone, let alone by 

Petitioner. g his fact distinguishes the present case from those 

cited by Respondent. Furthermore, the fact that Petitioner was 

found in possession of the property of R. Carl Gillen, and not in 

possession of any other property, is inconsistent with the 

hypothesis that Petitioner had taken R. Lee. Gillen's wallet. 

There simply is no substantial competent evidence that R. Lee 

Gillen's wallet was stolen. Petitioner relies on his initial 

brief for further argument on this point. 



CONCLUSION 

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  I ,  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  Honorab l e  C o u r t  t o  d i r e c t  t h a t  h i s  a d j u d i c a t i o n s  

f o r  t h e  l i f e  f e l o n i e s  o f  a t t e m p t e d  murder  i n  t h e  f i r s t  d e g r e e  b e  

r e v e r s e d  and t h i s  c a u s e  b e  r e m a n d e d  w i t h  d i r e c t i o n s  t h a t  P e t i -  

t i o n e r  b e  a d j u d i c a t e d  g ~ ~ i l t y  o f  t h e  f i r s t  d e g r e e  f e l o n i e s  o f  

a t t e m p t e d  murder  i n  t h e  f i r s t  d e g r e e .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  11, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  d i r e c t  t h a t  P e t i t i o n e r  b e  

s e n t e n c e d  w i t h i n  t h e  recommended g u i d e l i n e  s e n t e n c e .  

Fo r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  111, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  d i r e c t  t h a t  t h e  D i s t r i c t  C o u r t  

v a c a t e  t h e  c o n v i c t i o n s  and s e n t e n c e s  and remand t h i s  c a u s e  f o r  a 

new t r i a l .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  I V ,  P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  H o n o r a b l e  C o u r t  d i r e c t  t h a t  P e t i t i o n e r ' s  

c o n v i c t i o n s  a n d  s e n t e n c e s  f o r  t h e  r o b b e r y  a n d  a t t e m p t e d  f i r s t  

d e g r e e  murder  o f  R. L e e  G i l l e n  b e  v a c a t e d .  

E x c e p t  f o r  t h e  a r g u m e n t s  p r e s e n t e d  i n  P o i n t s  I - I V ,  t h e  

Dis t r ic t  C o u r t ' s  d e c i s i o n  s h o u l d  b e  a f f i r m e d .  
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