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I N  THE SUPREME COURT OF FLORIDA 

ETHERIA VERDEL JACKSON, 

A p p e l l a n t ,  

v.  

STATE OF FLORIDA,  

A p p e l l e e .  

CASE IVO. 69,177 

AhiSWEF? BRIEF OF APPELLANT 

I PRELIMINARY STATEMENT 

Thls brief is submitted in I-eply to Issues I ,  1 1 ,  and I V  

of the answer brief of appellee. Appellant will rely on the 

argutnents advanced in his i17i t ial brief as to the remaining 

issues. 

A p p e l l e e ' s  brief will be referred to herein as " A B " .  

Other references will be as denoted in appellant's initial 

brief. 

I 1  ARGUMENT 

I S S U E  I 

APPELLANT WAS DEPRIVED OF H I S  R I G H T  TO A F A I R  
T R I A L  GUARANTEED BY THE S I X T H  AND FOURTEENTH 
AMENDMENTS TO THE U N I T E D  STATES CONSTITUTION 
DUE TO THE COURT'S RESTRICTION OF DEFENSE 
COUNSEL'S CROSS-EXAMINATION OF A STATE WITNESS 
AND ADMISSION OF IRRELEVANT AND HIGHLY PREJUDI-  
C I A L  EVIDENCE OF APPELLANT'S BAD CHARACTER. 



. The Trial Court Erred in Restricting 
Defense Counsel's Cross-Examination 
of Linda Riley Regarding Her Bias. 

Appellee contends ill this issue th3t the proffered ques- 

tion on cross-examination of the state's main witness was 

totally irrelevant to t h ~  matters bi-aught out c11 direct cxanli-.- 

- 
kvidence tending to show bias or motive is always r p l e -  

vant, eve1-j when it is not mentioned in direct exdmination. 

IYcDuff if \dJ. S t a t e  3+1 5 0 .  840 iFla. Z'd DCA !77--2) .  - 1s 

particularly so when the ~ ~ i t n e s s '  testimorly supplies a! l the 

essential elemelit5 of the offense. Pollard v .  Stat%, 444 50.?d 

561 (Fla. 2d DCA 19R4). /-'is stated ~n McDuffis v.  State. =pr-+ 

Eias nr prejudice of a witness has an 
important bearing on his credibility and 
evidence showing sach bias is relevant. 
Webb \ I .  State, 336 Sn.2d Ltlb IFla.App.2d -- 
DCA 147L). I t  is proper to elicit facts 
tending to show bias or prejudice of a 
witness in cross-examination of that 
witness. E a v  i s v .  . Ivev, 93 F 1 a. 387, 1 12 
So. 264 (1927). This becomes an important 
1-iqht to a defendar!t i n  a criminal case 
w h e r e  the jurv must know of any improper 
motives of a pi-osecuting wi.tnes.j 11-1 detel--- 
mining that witness' credibility. See 
Roberts v .  State. 164 Sc.2d E l ' ?  CFla.196i't.:): 
Stewart v. State, 58 Fla. ??, 59 So. 642 
! 19Q9) ; b.ii--l.:iand - v .  State, 185 9o.2d 5 
(Fla.App.2d DCA 1966); Stradtman v. S t a t ~ ,  
334 So.2d 100 (Fla.Rpp.3d DC4 1976); 
Simmons -- v. Wainwriqht, 271 So.2d 464 
( F 1 a. App - 1  st DC4 1973) . !ti s a f undam~n- 
tal p r  inciele that matters tentjinq to show - - -- .- -. -- -. --- - - - 
bias GI- pre,iudiee in a ci-iminal pr.@secuti.o~? 
~ ~ - s x -  be..__l_ra~IIr-edabout._e_vcnwhe~ey-~_w~r~e 
I-~ct mentioned - - - i l - 1  - dir-ec - t examinat .- . -. - ion. - . 
Wallace v .  State, 41 Fla. 547, 26 So. 713 -- 
( 1299). cZL Gard. Florida Evidence, P. 747 
(19671; 81 Am.Jur.2d, hlitness~s, Section 

t- 2 srE3. 



C E r n ~ h a c  ic;, a d d e d ] .  R c ~ 3 l - d  . Bi-oy.in -- .. .,+, statE.  ~~2'. 2. ,...- 1 . 2 d  95i.Y) < F l a .  

1 st DCA 19833 . 
T h a t  t h e  d e f e n s e  is  g i v e n  l a t i t u d e  l n  q d e s t l o n i i i g  a l o n g  

o n e  l l n e  o f  impeachment d o e s  n o t  e x c u s e  r e s t r i c t i o r ?  o f  

c r c s s - ~ x a m i n a t i o n  a l o n g  a i 3 o t h e r  l i n e  o f  q u e s t i o n i n g .  - r- J ~ E ,  

e . q . ,  U n i t e d   stat!?^ v .  _C'avi5, G 3 7  F . 2 d  239 ( 5 t h  C i r .  1 9 9 ? ! ,  

whe.[-e t h e  c o u i - t  f o u n d  i - e v e r s i b l e  e r r o r  i n  t h e  e x c l u s i o n  o f  t w o  

w i t n e s s e s  t o  i m p e a c h  t h e  g o v e r n m e n t ' s  I:ey w i t n e s s '  r e p u t a t i o n  

f o r  t r u t h  at-~d v e ; - a c  i t y  1.n t h e  communi  t y  , e v e r :  t h s u g h  t.t.le 

a p p e l l a n t s  w e r e  a l l o w e d  o n  c r o s s - e x a m i n a t i o n  t o  i m p e a c h  t h e  

w i t n e s s  r c g a ! - d i n g  h i s  p r  i n r  c o . n v i c t , i o n s ,  m o t i v e  f o r  c o o p e r a t i n g  

c!i t h  t h e  g o v e r n m e n t  a n d  i n c o n s i s t e n c i e s  i n  h i s  t e s t i m o n y .  SEE 

do - 2 d  842 ( F l a .  2 d  Dee 1735) a l s o ,  V o l m a n  v .  State- .  4 h Y  c:- .--p.p..-.-.-p .I=, ! o r  

i n  1  i m l t i n y  c r o s s - - - e x a m i n a t i o n  o f  k e y  w i t n e s s  c o n c e r n i n g  h i s ,  

b i a s  o~ p r e ~ u d i c e  n o t  m a d e  h a r m l e s s  b,/ l a t e r  t e s t l m a n y  o f  

a n o t h e r  w l  t n e s s  o n  t h e  s a m e  s u b j e c t ! .  

i h p  p r -o f  f e r e d  c r o s s - e x a m i ~ i a t  i o n  o f  L i n d a  R i  l e y  waci I -ele-  

v a n t  arid i t s  e : t c l u s i o n  w a s  p r e j u d i c i a l .  A new t r i a l  is m a n d a t -  

e d .  

B. The Trial Court Erred in Allowing the 
State to Introduce Evidence that Appellant 
had been in Prison. 

L i n d a  R i l e y  d e n i e d  e v f r  h a v i n g  a n  a f f a i r  w i t h  L i n t o n  

Moody.  T h e  a d d i t i o n a l  e v i d e n c e  t h a t  s h e  d i d  n o t  h a \ - / e  a n  a f f a i r  

w i t h  h i m   hi l e  appe! l a n t  wa.; i n  p r i . s o n  h a d  n o  I - e l e v a n c e  b~hat!so--  

e v e r  t o  a n y  i s s u e  a t  t r l a l .  R p p e l l e e  m a i n t a i n s ,  c o n t r a r y  t o  

t h e  s t a t e ' s  p o s i t i o n  a t  t r i 3 1 ,  t h a t  t h e  e v i d e n c e  w a s  a d m i s s i b l e  

t o  d i s p r o v e  appellant's d e f e n s e  b y  s h o w l n g  t h a t  t h e  v i c t l m  a n d  

Ms. R i l e y  d i d  n o t  m e e t  u n t l l  a f t e r  a p p e l i a n t  g o t  o u t  o f  p r i s o n .  



Yowevoi-,  the  p r o s e c u t o r  c o u l d  n o t  e s t a b l  i s h  when  M s .  R i  l e y  m e t  

t h e  v l c t i m  a n d  a d v i s e d  t h e  c o u r t :  

C I l f  t h e  , j u r y  is t o  b e l i e v e  t h a t  L i n d a  
R i l e y  c o m m i t t e d  t h i s  m u r d e r ,  t h e y  w o u l d  
h a v e  t o  b e l i e v e ?  a c c o r d i n g  t o  t h e  d e f e r ? - . -  
d a n t ,  t h a t  h e  d i d  i t  b e c a u s e  o f  a n  a f f a i r  
o v e r  a y e a r  e a r l i e r ,  a n d  t h a t  h e  w a s  
m e s s i n g  w i t h  h e r  o v e r  sex. Gnd I d o c 7 t  
w a n t  t h e  C o u r t  t o  b e  a n v w h e r e  m i s l e d  t - h a t  t;t;.J- -. --- 

d o  h a v e  p r o o f  t o - s h o w  when  L i n d a  R i l e y  and.  
t h e  v i c t i m  m g t ,  b e c a u s e  I d o n ' t  h a v e  t h a t  
p r ~ o f  - I d o  h a , ~ ~  t h e  p r o o f ,  h o w e v e r ,  w h e n  
h e  w a s  r e l e a s e d  f r o m  p r i s o n ,  a n d  I d o  h a v e  
t h e  p r o o f  o f  h i s  s t a t e m e n t  w h i l e  h e  w a s  i n  
p r ~ s o n  t h e y  h a d  a n  a f f a i r  a n d ,  o f  c o u r s e ,  I 
h a v e  t h e  D r o o f  f r o m  M s .  H l l e y  t h a t  t h e r e  
w a s  n o  a f f - a i r ,  a n d  t h e r e  w a s  n o  s e x .  

( T  4 2 6 - 4 2 7 ) .  T h e  p r - o s e c u t o r  i t e r a t e d  t h i s  l a c k  o-f p r o o f  when  

M s .  R i l e y ' s  t e s t . i r n o n y  w a s  i n t r o d u c e d :  

L i k e  I t o l d  y o u ,  J u d g e ,  I  d o n ' t  know t h e  
a n s w e r  t -o  t h a t ,  a n d  I d n n ' t  i n t e n d  t o  
i n t r o d u c e  e v i d e n c e  o n  t h a t  t e s t i m o n y .  . . . 
I d o n ' t  \,:now w h e n  s h e  m e t  M r .  Moody ,  b u t  I 
i n t e n d  t o  a s k  h e r  i f  w h i l e  h e  w a s  i n  p r i s o n  
s h e  h a d  a n  a f - f a i r  w i t h  h i m .  

W i t h o u t  k n o w i n g  w h e n  t h e  t w o  m e t ,  t h e  t i m e  f r a m e  h a s  

t o t a l l y  i r r e l e v a n t .  E v e n  i f  t h e  s t a t e  c o u l d  establish when M s .  

R i l e y  a n d  t h e  v l c t i m  m e t .  t h e  f a c t  t h a t  s h e  d i d  n o t  h a v e  al-: 

a f f a i r  w i t h  h i m  i n  D e c e m b e r ,  1 9 8 4 ,  w a s  irrelevant s i n c e  s h e  

d e n i e d  evF?r h a v i n q  an? s o r t  o f  s e x u a l  r e l a t i o n s h i p  o r  a f f a i r  

! w i t h  P l r .  Ivloody ( T  5 8 % ) .  T h e  r e l e v a n c e  o f  L i n d a ' s  t e s t i m o n y  was 

c l e a i - l y  a r t i c u l a t e d  b y  t h e  p r o s e c u t o r :  

Cl-Jlhen t h e  d e f e n d a n t  w a s  a r r e s t e d  h e  g a v e  
t h e  d e f e n s e  t h a t  L . i n d a  R i l e y  h a d  t h e  
a f f a i r ,  a n d  i t  w a s  o v e r  s e x ,  a n d  that w a s  
t :he  m o t i v a t i o n  f o r  t h e  m u r d e r .  Ond w e  
w o u l d  l i k e  t o  p r e s e n t  t . h e  evidence h e  w a s  

l y i n g ,  t h a t  s h e  d i d n ' t  h a v e  t h a t  m o t i v a -  
t l o n ,  t h a t  i t  n e v e r  o c c u r r e d ,  . . . 



( T  4 2 9 ) .  C e r t a i n l y ,  t h i s  c : o u l d  h a v e  b e e n  a c c o m p l i ~ h e d  w i t h o u t  

i n j e c t i n g  t h e  h i g h l y  p r e j u d i c i a l  e v i d e n c e  t h a t  a p p e l l a n t  h a d  

p i - e s / i o u s l y  b e e n  i n  p i - i s o n .  

A p p e l l e e  f u r t h e r -  c o n t e n d s  i n  t h i s  i s s u e  t h a t  a n y  eri-01- i i i  

t h e  a d m i s s i o n  o f  t h e  e v i d e n c e  o f  a p p e l l a n t ' s  p r i s o n  s t a y  w a s  

" c o i - i - e ~ t r ~ i d "  oi- r e n d e r e d  h a r m l e s s  by  t h e  i n t ' - o d u c t . i o n  o f  a p p e l -  

l a n t ' s  s t a t e m e n t  t n  D e t e c t i v e  W a r r e n  w h i c h  w a s  a d m i  t t e d  w i t h o u t .  

objection (Ab 23). A p p e l l a n t  f i l e d  a m o t i o n  i n  l l m i n e  s e e k i n g  

t o  p r o h i b i t  t h e  s t a t e  f r o m  i n t r o d u c i n g  a- e v i d e n c e  r e l a t i n g  t o  

t h e  f a c t  t h a t  a p p e l l a n t  w a s  i n  p r i s o n  iR 4 3 4 ) .  I t  w a s  c l e a r  i n  

t h e  h e a r  i n u  o n  a p p e l  l a l i t ' s  m o t  i o n  t h a t  O e t e c t  i v e  W a r r e n ' s  

t e s t i m o n y  w a s  t h e  s u b j e ~ t  o f  t h e  m o t i o n  i n  l i m i n e  ( T  159-165,. 

i h e  m o t i o n  w a s  d e n i e d  ( R  4 3 7 ) .  R p p e l l a n t  v i g o r o u s l g  c b j e c t e d  

a n d  u n s u c c e s s f u l l v  muved f o r  a  m i s t r i a l  when  t h e  s t a t e  e l i c i t e d  

t e s t i m o n y  fi-om i l n d a  R i l e y  c o n c e r n i n g  when  a p p e l l a n t  g c t  o u t  o f  

p r i s o n  (R 589-591 ) , a n d  a n y  f u r t h e r  o b  j e c t . i c n s  t o  D e t e c t i v e  

W a r r e n ' s  t e 5 t i m o r : y  w o u l d  h a v e  b e e n  f u t i l e .  Fie2 R ~ ~ O W I - I  v .  S t a t e ,  

206 Sn .2d  3 7 ? , 3 8 4  ( F l a .  i 9 6 R ) .  

P e a k  i / .  .--S.tate, 363 S o . 2 d  11156 ( F l a .  1 s t  ECA 1 9 7 8 1 ,  o n  

w h i c h  a p p e l l e e  r e l i e s ,  is t o t a l l y  i n a p p o s i t e  f - rom t h e  i n s t a n t  

c a s e .  !?lot o n l y  d i d  P e a k  h i r n s e l f  a d m i t  oi, c r o s s - - e x a m i n a t i o n  

t h a t  h e  h a d  a  p r i o r  c r i m i n a l  r e c o r d ,  b u t  t h e  c o u r t  t h e r e  f o u n d  

t h a t  t h e  r e f e r e n c e  t o  h i s  p r i o r  r e c o r d  w a s  i n a d v e r t e n t .  H e r e ,  

i n  s h a r p  c o n t r a s t ,  t h e  s t a t e ,  o v e r  a p p e l l a n t ' s  o b j e c t i o n s ,  

deliberately e l i c i t e d  e v i d e n c e  o f  a p p e l l a n t ' s  p r i o r  i n c a r c e r a -  

t i o n ,  and t h e  j u r y  w a s  t h r l c e  i n f o r m e d  o f  h i s  p r i s o n  s t a y .  

E v i d e n c e  o f  a p p e l  i a n t  .'s p i - i o r  r e c o r d  w a s  n o t  o t h e r i h ~ i s e  a d m i s s l -  

b l e  i ! - 7  t b . i s  c a s e  a 5  i m p e a c h m e n t  07- s c l b s t a r i t i v e  e v i d e n c e .  5r.c 



G e l a t p j - t  ,,.,. S t a t p ,  40-7  5.3.2d 10tyj7 i F l a .  5 t h  D C A  l ? Z l l .  - - -- .. -- . -- . - . -. -. -- 

Since t h e  f a c t  t h a t  a p p e l l a n t  h a d  p r e v i c k - ~ c - i v  b e e n  i n  

p r l s o n  w a s  r > o t  ! r e l e v a n t  t o  a n y  i s s u e ,  ancf evt?n a s s u m i n a  a n y  

s l i g h t  r ~ l e . ~ ~ a r - , c e ,  s i n c ~  :!.t:e p r e j u d i c i a l  e f f e c t  :~f t h i 5  t e 5 t i r n o - -  

n y  o u t w e i g h e d  i t s  p i - o b a t  ivr-) v a l u e ,  S e c t i o n  t F 1 o r  ic ia  

S t a t c l t e s .  thp e r - r o n e o u s  a d m i s s i c n  o f  t . h i c ,  P I - e j ~ i d  ic: i  a 1  e v i d e r : c t = ?  

I - e o u i i - e s  a new t i -  i a i  . 

C. The Trial Court Erred in Admitting Rppellant's 
Statements to Detective Warren at the Hospital 

T h e  1 n t 1 - o d u c t i o l - i  o f  t h e  i m p ; - o p e r  arid p r e j u d i c i a l  ~ v ~ d e n c e  

i n  t h l s  c a s e  r - e q u i  I - e s  r e v e r s a l  o f  a p o e l  1 a n t  '3 c o ! ~ v i c  t i o i i  fo : -  c i  

new t , r - i a i .  T h e  admi.=,sior-:  o f  i r i - e l e v a r - : t  f v i d e n c e  show11-lq b a d  

c h a r - a c t e r  01- p r  c l p e n s i  t y  t o  c r i m e  is  p r e s u m e d  h a r - m f u l  e r r  o r  

b e c a u s e  o f  . t h e  i . : ~ h e ~ - r e n t  d a n g e r  t h a t  a u r v  w i l !  t a k e  i t  a s  

e v i d e n c e  o f  q u i l t  o f  the c r i m e  c h a r - y e d .  S _ & r a i q h t  V .  S t a t e ,  307 

S o . Z d  303, 908 ( F l a .  1 9 8 1 ) .  I n  a p p l v i n g  t h e  h a r m l ~ s 5  e r r o r  

te , : ; t ,  t h i s  Cour- t  m u s t ;  f o c u s  n c t  o n l y  0.7 t h e  p e t - . r r i i s ~ i h l e  e v - -  

dencye p r e s e n t e d  t o  t h e  j u r - y ,  b u t  a l s o  o n  t h e  e f f e c t  o f  t h e  

i m p e r m i s s i S l t ?  e : , J l d e n c e  G;-I the ju l -y .  S t a t e  v .  D i G u i  1  i u  , 491 

5 o . Z d  i!29 i F : a .  1980).  A p p e l l e e ' s  c o n t e n t i o n  t h a t  t h e  c v l -  

d e n c e  o f  q u i l t .  w a s  o . ~ r - ~ - w h ~ ! m ~ n q  d o e s  n o t  :;atisfx,r t h i s  t e s t .  

A p p e l  i a n t  is  e n t i t . i e d  t o  a new t r l a l .  

ISSUE I I 

THE TRIAL COURT ERRED IN EXCLUDING THE PROFFERED 
TESTIMONY OF HARRY DODD THAT A LIFE SENTENCE IS 
REGARDED BY THE PAROLE COMMISSION AS A LIFE SEN- 
TENCE WITHOUT PDSSIBILITY OF PAROLE, THEREBY 
EXCLUDING RELEVANT MITIGATING EVIDENCE FROM THE 
JURY'S CONSIDERATION IN VIOLATION OF THE EIGHTH 



RND FOURTEENTH AMENDMENTS TO THE UNITED STRTES 
CONSTITUTION. 

T h e  t h r u s t  o f  a p p e l l e e ' s  a r g u m e n t  i n  I s s u e  I 1  is t h a t  t h e  

o p i n i o n  o f  t h e  P a r o l e  C n m m i s s i o n  is i n a c c u r a t e  a n d  c o n s e q u e n t l i r  

i n a d m i s s i b l e .  A p p e l  l e e ' s  a r g u m e n t  m i s c o n c e i v e s  b o t h  t h e  impoi-c 

o f  t h e  P a r o l e  C o m m i s s i o n ' s  p o s i t i o n  a n d  t h e  p u r p o s e  o f  t , h e  

p r o f f e r e d  t es t  i m o n y .  

A p p e l l e e  a c k n o w l e d g e s  t h a t  Warr-y D o d d ' s  a f f i d a v i t  w a s  

b a s e d  u p o n  t h e  c o n c l u s i o n  r e a c h e d  b v  t h e  R t t o r n e y  G e n e r a l  i n  

i t s  opinion r e n d e r e d  J a n u a r - y p  20. 1984. Set? R p p e n d i  :< A .  I n  

response? t o  a n  i n q u i r y  o f  t h e  C h a i r m a n  o f  t h e  F l o r i d a  P a r o l e  

a n d  P r o b a t i o n  C o m m i s s i o n  w h e t h e r  a [ > e l - s c n  who i s  n o t  s e n t e n c e d  

A t  t o r n e v  G e n e r a l  w r o t e :  

Y o u r  s e c o n d  q u e s t i o n  c o n c e r n s  t h e  p a i - o l e  
e l  i g i b i  1 i t y  o f  a p e r s o n  ! n o t  s e n t e n c e d  
u n d e r  t h e  g u i d e 1  i n e s l  who w a s  c : o n v i c t e d  o f  
m i s d e m e a ~ o r s  f o r  w h i c h  s e n t e n c e s  t o t a l  i.~ccj 
., --: ,~uP,'!-;z o r  m~i-e L-lei-e i r ~ p o s e d  a n d  who was 
o t h e r w i s e  e l i g i b l e  f o r  p a r o l e  u n d e r  Sh.  
7 4 7 ,  F . S .  T h i s  q u e s t  i o n  sha1.2ld  be .a.qswe.!-ed 
i n  t!-:f n e c a t i v e .  

P s u b s e r t i c r l  < z j  a f  C h .  83-87? F . S . ,  m j k z s  it 
c l e a r  t h a t  " L t 3 h e  p r o v i s i o n s  c f  c h a p t e r  947 

-F -- 
1 h e  q i ; ~ . ~ . t i o >  3s stat!=;~ i n  t h e  ~ k t ~ . , - ~ ~ ~  I .  - .  L-2e!!e4 a:sl-:s izpii-,in\-! 

r e a d s :  

I S  A PERSDN WH!3 HAS BEEN CONVICTED O F  ONE 
OR MORE MISDEMERNORS, A N D  THEREFORE WAS 
f\.IOT SENTEIiJCED UPIDER SEl\ITEI\JC I  NG GU I  DEL I  I\lES 3 

ELIGIBLE FOR PAROLE UNDER 5 9 4 7 . 1 6 i 1 3 ,  
F . S  . ASSUM I I\IG SUCH PERSOI\I ' S SENTENCES (3R 
CUMULATIVE SENTENCES TOTkL 12 MONTHS 09 
MORE A N D  HE 1 5  OTHERWISE ELIGIBLE FOR 
' - F.7 r' G .  . .- - - : 



s h s l l  n c t  b e  a p p l l e d  t o "  p e r s o n s  c n n v i c t e d  
o f  c r i m e s  c o m m i t t e d  a f t e r  O c t o b e r  1 ,  1 9 8 3 .  
A m i s d e m e a n o r  is a c r  i m e .  5 2  5775 -08  ( 4 :  , 
F.S. I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  I  arr. 
a w a r e  o f  t h e  s t a t e m e n t  o f  i n t e n t  o n  H o u s e  
B i l l  1 3 2 5  ( S e n a t e  B i l l  1 1 4 0 )  w h i c h  s e e m s  t n  
m a k e  t h e  g u i d e l i n e s  a p p l i c a b l e  t o  " f e l o -  
n i e s . ' ;  J o u r n a l  o f  t h e  t i o u s e  o f  R e p r e s e n t a -  
t ives.  p .  ?8 1 ! M a y  30, 19B3)  . H o w e v e r .  
t h e r e a f t e r ,  t h e  L e g i s l a t u r e  e x p l i c i t l y  u s e d  
t h e  t e r m  " c r i m e s "  w h e n  C h .  83-87 w a s  
e n a c t e d .  a n d  s i n c e  t h i s  l a t e r  e v p r e s s i o r i  by 
t h e  L e g i s l a t u r e  " i s  c l e a r  a n d  u n e q u i v o c a l ,  
. . .  l e g i s l a t i v e  i n t e n t  may b e  g l e a n e d  f r o m  
t h e  w o r d s  u s e d  w i t h o u t  a p p l y i n g  i n c i d e n t a l  
r u l e s  o f  c o n s t r u c t i o n . "  R e i n o  v .  S t a t e ,  
352 S o . 2 d  0 5 3 , 8 6 0  ( F l a .  i 9 7 7 ) .  

T h e r e f o r e ,  i t  is my o p i n i o n  t h a t  m i s d e m e a n -  
a n t s  convicted o f  c r i m e s  c o m m i t t e d  a f t e r  
O c t o b e r  1 ,  1 9 8 3 ,  a r c  n r l  e l i g i h l e  f o r  
u a r o l e  c o n s l d e i - a t  1011. 

1'784 O p .  A t t ' y  G e n .  F l a .  0 8 4 - 5  ( J a n u a r y  20, 1 9 8 4 ) .  

T h e  h t t o r n e y  Gener -a !  w e n t  o n  t o  f i n d  t h a t  p e r s o n s  s e n -  

t e n c e d  u n d e r  t h e  M e n t a l i y  D i s o r d e r e d  S e x  O f f e n d e r  A c t ,  D r u g  

Rehabilitation F r o g r a m  and Y o u t h f u l  O f f e n d e r  G c t  wer-e  l i k e w i s e  

n o t  e l  i g i b l c  f o r  p a r o l e .  r e a s o n i n g  t h a t  t h e  Legislature m a n d a t -  

e d  t h a t  C h a p t e r  947' w a s  n o  l o n g e r  a p p l i c a b l e  t .o p e r s o n s  c o n - -  

v i c t e d  o f  c r i m e s  a f t e r  t h ~  e f f e c t i v e  d a t e  o f  t h e  g u l d e l i n c s  

a n d  " C n l o  e x c e p t  1 ~ 1 2 s  w e r - e  i n c l u d e d  b y  t h e  L e g i s l a t u r e  i n  t h e  

s t a t u t e .  " I d .  - T h e  A t t o r n e y  G e n e r a l  c o n c l u d e d :  

I a m  o f  +,he o p i n i o n  t h a t  C h .  83-87 m a k e s  i t  
c l e a r  t h a t  t h e  L e q i z j l a t u r e  i n t e n d e d  t h a t  
p a r o l e  b e  p r e c l u d e d  f o r  a l l  p e r s o n s  c a n -  
v l c t e d  o f  c l - l rnes  c o m r n l t t e d  a f t e r -  O c t o b e r  3 . 
1983, a s  w e l l  a s  f c r  p e r s o n s  s e n t e n c e s  
u n d e r  t h e  guidelines, r e g a r d l e s s  o f  w h e n  
t h e i r  c r i m e s  o c c u r r e d .  

B a s e d  o n  t h i s  c o n c l u s i o n .  t h e  F a r o i c  C u m m i s s i o n  h a s  

a d o p t e d  t , h e  p o l  i c y  t h a t  p e r s o n s  s e n t e n c e d  t o  1 i f e  i m p r i s o n r r ~ e n t  



f 'ol- capltal offe:;::,es cornrni.tted after October- 1 ,  1 9 8 3 ,  are not 

eligible for parole in 25 years. Appellee contends that the 

no w~icht. In so arguing, appellee ignores the for-ce and 

effect of the Attorney G e n e r a :  ' 5  Opinion. 

In L ~ L - ! ~ . - . , T  v .  Parole a-fTd Probation Cornmissiori, '+73 So.2d 

I248 (Fla. 1985), the Parole Commission adopted AGO B5-11, 

stating that a prisonel- serving consecutive sentences is not 

eligible for ~ a r o l e  if he is under a sentence he has not yet 

begun to serve, as its owi~1 policy, thereby denying the pcti- 

tionel- release on his effective parole release d a t ~  pursuant to 

a writteri llutual Par-ticipation agreement. Peti tloner sought 

mandamus to enforce the terms of the agreement. In upholding 

the ccrnmission's action, this Cour-t held: 

We note that the Department of Legal 
Affairs is the commission's lrgai advisor 
as designated b y  statute. S947.11, 
Fla.Stat. ( 1 4 S 3 ) .  The effect of OGO 84-11 
Csicl was tn put the commission on notice 
that, in the opinion of the Attorney 
General, its established parole procedures 
for prisoners serving the first of ionsec~- 
tive sentenzed were in violation of state 
law. F'~?c~q~i-iizinc~ the q r f a t  weiqht 30 -- be 
accnrde-d an attorney General's Opinion. 
Be,k,,ei-ly \,!. DiYl+l~.r! of Bev-eraqe of Depart-., 
ment of fBusli?es Requlatiorj, 282 So . 2 d  657 
iF1a. Ist DCA 15'731, and recognizing that 
the attorney General has authority to b r i n y  
an action to challenge the legality of a 
par-ole aecic,lon, State e x y ~ l .  Boyles lj_, 

Florida Parole and Probation Commissionr 
436 So.2d 2O7 iFla. 1st DCA 1983j, t t t  
commission acted in A ~ o o d  faith in rescind--- 
ing the effective parole release date. 

4 7 3  So.2d at 1249 CEnphasis added]. 

While the Parole Commission does not promulgate the lawq 

i t  is charged wit!-, implementing it in accordanc~ with the 



u p ~ n i o n  o f  i t s  l e q a l  s d \ , i s . , o r ,  t h e  A t t o r n e y  General . T h e  

C o m m i s s i o n ,  b a s e d  u p o n  t hc  o p i n l ~ n  o f  t h e  A t t n r n c y  G e n e r a l ,  h a s  

d e e m e d  p e r s o n s  s e n t e n c e d  t o  l i f e  i n e l i g i b l e  f o r  p a r c l e .  H a v i n g  

g i v e n  i t s  o p i n ~ o n ,  t h e  F i t - t ;o rney  S e ! 3 e r a l  is T I O W  e s t o p p e d  f r o m  

d e n v i r ~ g  i t s  l e g a i  e f f e c t .  'E...? '.]ao.;-ii? ---- xi. s t a t e .  43.7 5;o.,2d 1 7 7 .  

1 7 8  n. 2 ( F l a .  3 r d  DCA 1 9 8 3 ) .  

The p u r p o s e  o f  t h i s  e v i d e n c e  c a n n o t  he d i s p u t e d .  I n  

S k l p p e ~ _ v .  5011th C a r o l  i r i a .  4 7 6  U.S. 9 5  L.Ed.2d 1 1 1 9 8 4 )  

t h e  S u p r e m e  Cot.lr t h e l d  t h a t  e v i d e n c e  t h a t  t h e  d e f e n d a n t  w o u l d  

n o t  p o s e  a d a n g e r  i f  5 : p s r e d  ( b u t  i n c a r c e r a t e d )  [ n u s t  b e  c o n s i d - . -  

e r e d  p o t e i i t . i a l . 1  y  m i  t i g a t  i  I-19. E v i d e n c e  t h a t  a  d e f e n d a n t  may 

n p v e r  b e  e l i g i b l e  for p a l - o l e  i f  s e n t e n c e d  t o  l i f e  i m p r i s o n m e n t  

m u s t  b e  c o n s i d e r e d  potentially m i t i g a t i n g .  a p p e l l e e  a r g u e s  

t h a t  p a r - o l e  eligibility d o e s  n o t  p e r t a i n  t o  a n y  a s p e c t  o f  t h e  

d e f e n d a ~ t ' s  c h a r a c t e r  0:- r e c o r d  a n d  is t h e r e f o r - e  n o t  m i t i g a t i n g  

e .v ider7ce  as c-_lr3tem~_7latpd ! u n d e r  L-.zcke+t  -.-:. s h i : 2 ,  -+zZ  - " i-; . ' t:, . - > ,) 2.. 

-- ( 14 '78)  a n d  Edd lT!as  v .  G I :  ai.=!ma. it55 2.5, !i.2<4 ( 19.32 j . Qezei  l e e '  .; 
~ -. . :- 

v i e w  o f  m i t i g a t i o n  i s  f a r  t o o  r e s t r i c t i v e .  I n  a c a p i t a l  c a s e .  

m i t i g a t i o n  m u s t  b e  v i c w e d  w i t h i n  t h e  b r o a d e s t  b o u n d s  o f  reie-- 

v a n c e .  P jur-y  i . ~ h i c h  !-!as ~ u s t  l e a r n e d  t h a t  t h e  d e f ~ n d a n t  

commi t t ~ d  mu:-del- w h i  le o n  p a i - o l e  w i  1 1  u n d o u b t e d l y  b e  c o n c l e r n e d  

a b o u t  t h e  p r o s ~ e c  t 5  t t h e  d e f e n d a n t  b e i n g  par -o  l e d  a g a i  17. 

C e r - t a i n l y  e \ / i d e n c e  t h a t  t h e  d e f e n d a n t  m a y  nr2vel- bc  e l  i g l b l e  f o l -  

p a r o l e  i s  a r e l e v a n t  s ~ n t e n c i n g  c o n c e r n .  By  1 r 1 s t r u c t i n q  .the 

jul-,,, t h , z t  a de fe r ida j - j t  r s e n t e n c c d  t o  l i f e  i n  p j - i s o n  1  b e  

e l i g i b l e  f s r -  p a r o l e  ~n 25 y e a , i - s ,  t h e  jui-./ i r  n i c l e d  i r ~ t o  

O e i i e v i n g  t h a t  t h e  d e f e n d a n t  may s o m e d a y  g e t  o u t  o f  p r i s o n ,  

when 11-1 f a c t  h e  may nc?vel- b e  e l  i g i b l c  f o r  p a r o l e .  T h i s  i s  t h e  



.,,e.-\,! t y p e  i7.f m t i g a t  i o n  c o n t e m p l a t e d  b y  L0cket. t :  a:-1-5 i t s  p r o o e -  

n y .  

C a l  l f c ~ - l ~ . . l +  v .  F?ain05,, 4 4 6  5 3 .  992 (1983)  r e c o g n i z e s  t h a t  a 

d e f e n d a n t ' s  p r o b a b l e  f u t u r e  b e h a v i o r  is a  r e l e v a n t  s e r : t e n c i n g  

c o n s i d e r a t i o n .  A p p e l l e e  a t t e m p t s  t o  d i s t i n g u i s h  Ramc~s  o n  t h e  

f r i v o l o u s  b a s i s  t h a t  t h e  l s s u e  t h e r e  i n v o l v e d  a  j u r y  i n s t r u c -  

t i o n  I -a the l -  t h a n  p r o - f f e r e d  e v i d e n c e ,  a n d  t h a t  C a l  l f o r n i a  lalw 

d o e s  i n  f a c t  p r o v i d e  f o r  a l i f e  s e n t e n c e  w i t h o u t  t h e  p o s s i b i l i -  

t y  o f  p a r o l e .  T h i s  t o t a l l y  m i s s e s  t h e  p o i n t .  F i r - s t ,  Ramos 

a l l o w s  t h e  s t a t e s  t o  d e c i d e  w h e t h e r  t o  i n s t r u c t  c a p i t a l  s e n -  

t e n c i n g  j u r i e s  c2n t h e  g o v e r n o r ' s  power  t o  commute  a s e n t e n c e ,  

b u t  t h e  c o n s t i t u t i o n  r e q u i r e s  t h a t  c a p i t a l  s e n t e n c i n g  j u r i e s  h e  

a l l o w e d  t o  h e a r  e v i d e n c e  i n  m i t i g a t ; i o n .  S e c o n d .  Pamos  h a i d r -  

t h a t  t h e  mere p o s s i b i l i t y  t , h a t  a c a p i t a l  d e f e n d a n t  m i g h t  b e  

p a r d o n e d  b y  t h e  q o v ~ r n o ~ -  a t  some  u n d e f i n e d  t i m e  a f t e r -  r e c e i v i n g  

a  1  i f e  s e n t e n c e  i s  a l e g i t i m a t e  s e n t e n c i n g  c o n c e r n  b e c a u s e  o f  

t h e  i s s u e  o f  f u t u r - e  d a n q c r o u s n e s s .  G i v e n  t h a t  f u t u r - e  d a n g e r - -  

o u s n e s s  a f t e r  t h e  r e m o t e  p o s s i b i l i t y  o f  a  p a r d o n  o r  p a r o l e  is 

~ e l e v a n t  t o  a g g r a v a t i o n ,  c e r t a i n l y  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

may n o t  b e  p a r o l e d  m u s t  b e  c o n s i d e r e d  r e i e v a n t  t o  m i t i g a t i o n .  

F i n a l l y ,  i t  is n o t e w u r - t h y  t h a t  Ramos d e a l s  w i t h  t h e  g o v e r n o r ' s  

pa l -don  p o w e r ,  no t .  a pa.r t . i c u l a r  c h a r a c t e r i s t i c  o f  t h e  d e f e n d a n t .  

f A p p e l l e e  wou ld  p r - e c l u d e  the ~ v i d e n c e  h e r e  b e c a u s e  i t  d o e s  n o t ,  

i n  a  l i t e r a l  s e n s e ,  p e r t a i n  t o  t h e  c h a r a c t e r i s t i c s  o f  a p p e l -  

l a n t ,  b u t  a s  Ramos c - ~ t 2 g e s t . s ~  t h e  p o w e r s  o f  t h i r d  p a r t i e s  a r e  

n o n e t h e l e s s  \ l a1  i d  s e n t e n c  irlq c o n s i d e r a t  i o n s .  

W h e r e a s  d e f e n d a n t s  i n  t h e  p e n a l t y  p h a s e  o f  a c a p i t a l  t r i a l  

h a v e  no  f e d e r a l  r i g h t  t o  p r e v e n t  j u r y  c o n s i d e r a t ; i o n  o f  t h e  



POsslblllt\/ that they wlll b e  caroled ~f sentenced to llfc 

impr isonment. sss Earnos yl Csl ifornia , supr-a, and Tucker -- .?<_% 

Zant, 724 F.2d R 8 2 ,  892 (11th Cir. 1 7 8 4 ) ,  there is a constitu- 

tional right to permit jury consideration of anv  relevant 

evider-~ce that the defendant proffers as a basis for- a sentence 

less than death. ?be ezciusiEn of such evider~ce ~ U ~ I S  afoul o f  

the Eighth and Fourteenth Amendments. 

Appel lant maintains that his death sentence must b e  

revei-sed and the cause remanded fcr a new penalty prac:eeding. 

I S S U E  ,- I V  

THE T R I A L  COURT ERRED I N  ALLOWING THE STATE TO 
CROSS-EXAMINE APPELLANT ABOUT P R I O R  C O N V I C T I O N S  
I N  THE PENALTY PHASE, S I N C E  APPELLANT'S C R E D I B I L I T Y  
WAS NOT I N  I S S U E  AND THE EVIDENCE OF APPELLANT'S 
P R I O R  C R I M I N A L  RECORD CONSTITUTED I M P E R M I S S I B L E  
NON-STATUTORY AGGRAVATION. 

Apppllee nak~es a futlle attempt to dlstlngulsh the liistant 

a f r - d  e 7  So.2rd 773 (Fla. 19: -?1)?  o? the 

ground that the prosecutor's objectionable question to appel--- 

1 ant n n  cr nss-cxan?i\iat~c!i was TiClt directed to an\{ r.raived 

mitigating circumstance but rather was intended to impeach 

appellant's 5tatement that he would be a good influence o n  his 

chl ldren. Appel lee docs r~ot dlspute that evidence o f  apprl- 

:ant's addi t lonal convict ioils was inadmissible as aggravation 

or to rebut a walved mitigating factor, but insists that the 

i 1 1  ic it evidence was noii~theless admissible because "it went 

directly to the truth of the mitigating factor" that appellant 

c.jould t~-.y to b e  a positive il-)fluence in his childr-en's lives 

(t?B4(3!. This arq-lment 1s legally and logically without merit. 



The3 f a c t  t h a t  a p n e l  i a l : t  h a d  t h r - e e  pr-101- f e l o n y  convictions 

h a d  a b s o ! u t e ! y  n o  b e a r i n g  o n  t h e  t r u t h  o f  a p p e l l a n t ' s  s t a t e m e n t  

t h a t  h e  l o x ~ e d  h i s  c h i l d r e n  a n d  w o u l d  d o  h i s  b ~ s t  t o  b e  a 

p o z i t i v c  i n f l u e n c e  i n  t h e l r  1  i v e s .  More  i m p o r t a n t l y .  t h e  

evidel- f rze  o f  a p p e l  l a n t  ' 5  pl- i o r  r e c o r d  w a s  i n a d m i s s  l b!e u n l e s s  t o  

p r o v e  t h a t  a p p e l l z n t  w a s  u n d e r  s e n t e n c e  o f  imprisonment o r  h a d  

p r e v i o u s l y  b e e n  c o n v i . c t e d  o f  a f e l o n y  i : - ~ v o l v i n g  t h e  u s e  o r  

t h r e a t  of  v i o l e n c e ,  a n d  t h e  s t a t e  c o u l d  n o t  i n t r o d u c e  f o r  o n e  

p u r p o s e  e v i d e n c e  w h i c h  w a s  i n a d m i s s i b l e  f o r  a n o t h e r .  

p o i n t . .  I I ~ r i . ~ i g  t ,he p ~ n a l  t v  p h a s e ,  t h e  p r o s e c u t o r  w a s  a1 l o w e d  t o  

a s k  s e v e r a l  d e f e n s e  w i t n e s s e s  q u e s t i o n s  c o n c e r . n i n g  c : - i m p s  t h a t  

R o b i n s o n  b a d  a 1  l e g e d l  y  commi t t e d  s u b s e q u e n t  t o  t h e  m u r d e r  , e v e n  

t h o u g h  R o b i n s o n  h a d  n o t  b e e n  c h a r g e d  w i t h  0:-- c o n v i c t e d  o f  t h o 5 e  

c r i m e s .  T h e  s t a t e  a r g u e d  t h a t  t h e  q u e s t i o n s  w o u l d  u n d e r m i n e  

t h e  c : r e d i b i l i t v  o f  t h e  d e f e n s e  w i t n e s s e . 5  who t e s t i f i e d  t h s t  

R o b l n s o n  w a r -  a g o o d  worl..er a n d  g o o d  - h e a r t e d  p e l - s o r : ,  a 1  t h o u g h  

t h e  r5tate a c l - n n w l e d g e d  ~ t s  i n a b i l i t v  t o  r e l y  o n  t h o s e  o f f - e n s e s  

i n  a q g r a v a t  i o n .  I n  r e v e r s i n g  Hob i n s o n ' s  s e n t e n c e  o f  d e a t h .  

t h i s  C o u r t  h e l d :  

R r g u i n g  t h s t  g i v i n g  s u c h  i n f o r m a t i o n  t o  t h e  
j u r y  b y  a t t a ~ k i i ~ g  a w i t n e s s '  c r e d i h i l  i t v  is. 

p e r m i s s i b l e  is a v e r y  f i n e  distinction. 91 
distinction w e  f i n d  t c  b e  m e a n i n g l e s s  
b e c a u s e  z t  i m u r o p e r l y  l e t s  t h e  s t a t e  d o  b v  
o n e  method  s o m e t h i n q  w h i c h  i t  c a n n o t  d o  by  
a n o t h c j -  . H e a r i ~ l g  ahc iu t  o t h e r -  a l l e g e d  
c r i m e s  c o u l d  darn17 a d e f e n d a n t  i n  t . h e  j u r - y ' ~ .  
P y e s  a n d  be e x c e s s i \ , ~ e l v  p r e j u d i c i a ! .  We 
f i n d  t h e  5 t a t e  w e n t  t o o  f a r  i n  t h i s  ir-1- 
s t a n c e .  



M o r e  r e c e n t l y ,  i n  t-eee_n v .  Stat-?, 22 FLW 138 i . F l a .  M a r c h  

19,1.38?), t h e  Caul-.t, r e l v i n g  o n  Robinsor?.-y.  S t a , .  f o u n d  t h a t  a 

p r o s e c u t o r ' s  i r n n r o p e r  c r o s s - e x a m l n a t l o n  o f  t h e  d e ' e r d a n t  ~ n  t h e  

g u i l t  p h a s e  o f  a  c a p i t a l  t r i a l  c o c ~ l d  n o t  b e  h a r m l e s s .  T h e r e .  

t h e  s t a t e  f l l e d  a p r e t r l a i  n o t i c e  o f  i n t e n t  t o  r e l y  o? e v i d e n c e  

o f  a n  a t t e m p t e d  m u r d e r  o f  k'een ' s  s l s t e i - - - i n -  l a w  e l q h t  y e a r s  

b e f o r e  t t le  m u r d e r  f o r  w h l c h  K e e n  w a s  o n  t r i a l .  T h e  t r i a l  c o u r t  

e x c l u d e d  t h e  s t a t e s  ~ r ~ ; f f e i - e C !  W i I l l a r n c l j  R u l e  pvir-!e:-jce. +: e e r-! 

t e s t i f i e d  o n  h i s  own b e h a l f  a n d  o n  d i r e c t  e x a m i n a t i o n  a d m i t t e d  

t o  a  p i - i o r  f e l o n y  conviction. O n  c - r o s s - e x a m i n a t i o n  t h e  p r o s e -  

c u t o r  a s k e d  P e e n  w h e t h e r  he a n d  h i s  b r o t h e r  t r l e d  t o  b e a t  h i s  

h r o t h e r - ' ~  w l f e  t o  d c a t h  wl - t l - 1  a r o c k  ~ n  1973. k e e n ' s  m o t i o n  +oi- 

m i s t r i a l  w a s  d e n i e d ,  b u t  t h i s  C o u r t  r e v e r s e d  K e e n ' s  c o n v i c t i c n  

f o r  t h e  f i r s t  d e q r e e  m u r d e r  o f  h i s  w i f e  b e c a u s e  t h e  p r o s e c u -  

t o r ' s  q u e s t i o n  w a s  s n  l n f l a m m a t o r v  a n d  p r e j u d i c i a l  t h a t  i t  

d e s t r o y e d  I.:pe,-i75 r.ig!-,l; t o  a f a i r  t r i a l .  T h e  C O U I - t  r e j e c t e d  t h e  

s t a t f ' r ,  a , - q u m e n t  o n  ~ ~ p p ~ a !  t h a t  t h e  e r r o r  i n  a s k i n g  + - h i s  s l n g l r  

q u e s t  i o n  b:a5 ha;-cn! ess ,  r - e a s c n l n q  : 

W h i l e  a n  i rnpr-aper  q u e s t . i o n  b , j  a prosecute-r 
m a y .  i n  l i g h t  o f  t h e  o v e r w h e l m i n g  e v i d e i i c c  
o f  g u i l t  a n d  t h e  n a t u r e  o f  t h e  q u e s t i o n ,  b c  
considered h a r m l ~ s s  e r r o r ,  see e . q .  , 
S t r a i q h t .  397 5 0 . 2 d  a t  9 0 9 .  t h e  f o c u s  o f  
h a r m l e s s  crrmr a n a l y s i s  m u s t  t e  t h e  c f f e c t  
o f  t h c  e : - ror-  o n  t h e  t r i e i -  o f  f a c t :  

R p p i i c a t i n n  o f  t h e  C h a r - m l e s s  e l - r o r  3 
t e s t  r e q u i r e s  n o t  o n l y  a  c i a s e  e x a m i -  
n a t i o n  o f  t h e  p e r m i s s i b l e  e v i d e n c e  o n  
w h i c h  t h e  J U T - y  c o u l d  h a v e  l e g i t i m a t e l y  
r e l i e d ,  b u t  a n  e v e n  c l o s e r  e x a m i n a t i o n  
ef t h e  i m p z r m i s s i b l e  e v ' i d e n c e  w h i c h  
m i g h t  have p o s s i b l y  i n f l u e n c e d  t h ~  
j u r v  v e r d i c t .  . . . T h e  q u e s t i o n  is  
w h e t h e r  t h e r e  is a i - e a c o n a b  l e  p o s s i -  
b i l i t y  t h a t  t h e  e r r o r  a f f e c t e d  t h e  



verdict. The burden to show the error 
w a s  harmless must remain o n  the state. 
If the appellate court cannot say 
beyond a reasonable doubt that the 
error did not affect the verdict, then 
the eri--01- i i  b v  def lni t ion hal-rnful . 

State v. DiGullio, 491 So.2d 1127. 1138-1139 
(Fla. 1 9 5 6 ) .  

12 F L - W  at 141. The C,ourt went o n  to hold that the state had 

not met its burden of shr~wing that evidence of the collateral 

incident, albeit under the guise of a question, had no impact 

o n  the verdict. 

h s  noted by the Caul-t ~ L - I  t.eenr the ~mpi-oper q u e s t l o ~ ~ s  at 

issue in ?obinc-~r? .- C.;FT.P A * > C . E ~  d~~rili:. the penaity phase, whercii~ 

a character analysis of the defendant is contemplated and tho 

rules of evidence are relaxed. Nonetheless? the improper 

cross-examination compromised t h e  fairness of the proceeding. 

The instant case ~n indistinguishable from Kee.:~ snc! Pobinson-. 

hppellant is thus entitled to a new sentencing proceeding 

before a Iiew j u r y .  



I 1 1  CONCLUSION 

B a s e d  u p o n  t h e  f o r e g o i n g  a r q u m e n t ,  r e a s o n i n g  a n d  c i t a t i o n  

o f  a u t h o r i t v ,  a s  w e l l  as t h a t  i n  t h e  i n i t i a l  b r i e f ,  a p p e l l a n t  

r e s p e c t f u l l y  r e q u e s t s  this C o u r t  g r a n t  the f o l l o w i n g  r e l i e f :  

R e ' d e r s e  h i s  c o n v i c t i o n  a n d  s e n t e n c e  u f  d e a t h  and I-ernai~c! 

f o r  a new t r i a l  u n d e r  i s s u e  I :  

R e v e r s e  h i s  d e a t h  s e n t e n c e  a n d  r e m a n d  t h e  c a u s e  f o r  a new 

s e n t e n c i . 1 7 q  h e a r i n g  u n d e r  I s s u e s  I  I ,  I  I  I ,  IV ,  V a n d  V i .  
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