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IN THE 

SUPREME COURT OF FLORIDA 

JAMES FRANKLIN ROSE, 
1 

Pet it ioner, 
) 

VS. 

RICHARD L. DUGGEH, Superintendent, ) 
Florida State Prison, and 1 
LOUIE L. WAINWRIGHT, Secretary, 
Florida Department of Corrections, ) 

Respondents. ) 

No. 

PETITION FOR WRIT OF HABEAS CORPUS 

TO THE SUPREME COURT OF FLORIDA: 

Petitioner, JAMES FRANKLIN ROSE, through the undersigned 

counsel, prays that this Court issue its writ of habeas corpus, 

and in support of his request states: 

JURISDICTION 

Petitioner invokes the j urisdiction of this Court pursuant 

to Article V, Sections 3(b) (1) , (7), (9), Florida Constitution 
and Rule 9.030(a)(3), Florida Rules of Appellate Procedure. Two 

issues are presented by this petition and one issue is reserved. 

The first issue directly concerns the judgment of this Court on 

appeal and hence jurisdiction lies in this Court. - See, g., 

Smith v. State, 400 So.2d 956, 960 (Fla. 1981); Foster v. State, 

400 So.2d 1, 4 (Fla. 1981); Delap v. State, 350 So.2d 462 (Fla. 

1977). The second issue is one for which habeas corpus proceed- 

ings are appropriate because petitioner has no other adequate 

and effective remedy at law. Dickens v. State, 165 So.2d 811 

(Fla. 2d DCA 1964); State ex rel. Wilkins v. Sinclair, 162 So.2d 

661, 662 (Fla. 1964). 



STATEMENT OF THE CASE 

M r .  Rose was i n d i c t e d  f o r  f i r s t  d e g r e e  murder  and k i d n a p p i n g  

i n  Broward  C o u n t y ,  F l o r i d a .  OR 9 - 1 0 . l  T r i a l  by j u r y  h e l d  i n  

M a r c h ,  1 9 7 7  r e s u l t e d  i n  a  m i s t r i a l  a f t e r  t h e  j u r y  h a d  b e e n  

u n a b l e  t o  r e a c h  a  v e r d i c t .  OR 1 3 3 2 ,  1 4 7 8 ;  App. 7 a .  A f t e r  a  

change  o f  venue  t o  H i l l s b o r o u g h  County ,  t r i a l  b y  j u r y  was  a g a i n  

h e l d .  A f t e r  d e l i b e r a t i n g  f o r  s e v e n  h o u r s ,  t h e  j u r y  s e p a r a t e d  

f o r  a n  o v e r n i g h t  recess, OR 1273,  r e t u r n e d  t h e  n e x t  m o r n i n g  a n d  

were g i v e n  a  " j u r y  d e a d l o c k n  c h a r g e ,  OR 1274 ,  and a n  hour  l a t e r  

r e a c h e d  a  v e r d i c t  o f  g u i l t y  a s  t o  b o t h  c o u n t s  a s  c h a r g e d .  OR 

1 2 7 5 .  A t  t h e  p e n a l t y  t r i a l ,  a f t e r  p r e s e n t a t i o n  o f  e v i d e n c e ,  t h e  

j u r y  r e p o r t e d  a  d e a d l o c k  a s  t o  t h e  a p p r o p r i a t e  s e n t e n c e  a n d  was  

a g a i n  g i v e n  a  " j u r y  d e a d l o c k "  i n s t r u c t i o n .  OR 1302-1303. The 

j u r y  recommended and  t h e  judge  imposed a  d e a t h  s e n t e n c e .  OR 1304. 

On d i r e c t  a p p e a l ,  t h i s  C o u r t  a f f i r m e d  t h e  c o n v i c t i o n s ,  b u t  

v a c a t e d  t h e  d e a t h  s e n t e n c e  f o r  r e s e n t e n c i n g  b e f o r e  a  j u r y .  R o s e  

v .  S t a t e ,  4 2 5  So .2d  5 2 1  ( F l a .  1 9 8 3 ) .  A d e a t h  s e n t e n c e  was  

i m p o s e d  upon r e s e n t e n c i n g  a n d  i t  was  a f f i r m e d  by  t h i s  C o u r t .  

R o s e  v. S t a t e ,  461 So.2d 84 ( F l a .  1 9 8 5 ) .  

GROUNDS FOR ISSUANCE OF THE WRIT 

POINT I 

MR. ROSE HAS BEEN DENIED, SOLELY BECAUSE OF HIS 
INDIGENCY, THE OPPORTUNITY FOR FULL APPELLATE 
REVIEW OF HIS CONVICTION IN VIOLATION OF THE 
DUE PROCESS AND EQUAL PROTECTION CLAUSES OF THE 
CONSTITUTION OF THE UNITED STATES 

A. I n t r o d u c t i o n  

A f u n d a m e n t a l  error o f  c o n s t i t u t i o n a l  d i m e n s i o n  o c c u r r e d  i n  

t h e  a p p e a l  o f  t h e  c o n v i c t i o n s  i n  t h i s  c a s e .  I t  c a n  b e  c o r r e c t e d  

o n l y  by  t h e  g r a n t  o f  h a b e a s  c o r p u s  r e l i e f  p e r m i t t i n g  M r .  R o s e  t o  

a p p e a l  anew. T h i s  error r e s u l t e d  f rom t h e  t r i a l  c o u r t ' s  and t h i s  

T h e  f o l l o w i n g  s y m b o l s  w i l l  b e  used  t o  d e s i g n a t e  t h e  r e c o r d s  
on  a p p e a l  f i l e d  i n  t h e  t w o  d i r e c t  a p p e a l s  i n  t h i s  c a s e :  "OR" 
r e f e r s  t o  t h e  o r i g i n a l  r e c o r d  on  a p p e a l  f i l e d  i n  t h e  i n i t i a l  
d i r e c t  a p p e a l  o f  t h e  judgment and c o n v i c t i o n ;  "R" d e n o t e s  t h e  
r e c o r d  o n  a p p e a l  f i l e d  i n  t h e  a p p e a l  f rom r e s e n t e n c i n y  . The 
symbol "App. - a "  r e f e r s  t o  t h e  Appendix f i l e d  h e r e w i t h .  



C o u r t ' s  r e j e c t i o n  of  M r .  R o s e ' s  r e p e a t e d  r e q u e s t s  f o r  t r a n s c r i p -  

t i o n  o f  h i s  f i r s t  j u r y  t r i a l  h e l d  i n  March, 1977 which ended i n  a  

m i s t r i a l  a f t e r  t h e  j u r y  was u n a b l e  t o  r e a c h  a  v e r d i c t .  

Because  Mr. Rose is  and  was  a  p a u p e r ,  h e  h a d  n o  means  by  

w h i c h  t o  s e e k  r e v i e w  of  t h e  l e g a l  s u f f i c i e n c y  of  t h e  e v i d e n c e  i n  

t h a t  f i r s t  j u r y  t r i a l .  The o n l y  r e a s o n  o f f e r e d  i n  o p p o s i t i o n  t o  

t h e  t r a n s c r i p t i o n  r e q u e s t  -- t n a t  M r .  Rose h a d  n o t  moved t o  

d i s m i s s  on f o r m e r  j e o p a r d y  g r o u n d s  p r i o r  t o  t h e  r e t r i a l  -- is 

shown t o  b e  i n v a l i d  by r e c e n t  d e c i s i o n s  o f  t h i s  C o u r t  and o f  t h e  

Supreme  C o u r t  of  t h e  U n i t e d  S t a t e s .  S t a t e  v .  Johnson ,  483 So.2d 

420 ( F l a .  1 9 8 6 )  ( d o u b l e  j e o p a r d y  is  fundamen ta l  error,  r a i s a b l e  

a t  any t i m e  t o  v o i d  t h e  c o n v i c t i o n ) ;  R i c h a r d s o n  v.  Un i t ed  S t a t e s ,  

1 0 4  S .C t  3 0 8 1  ( 1 9 8 4 )  ( n o  d o u b l e  j e o p a r d y  v i o l a t i o n  a r i s e s  p r i o r  

t o  r e t r i a l  a f t e r  a  hung j u r y ,  i t  o n l y  wou ld  a r i s e  i f  o n  a p p e a l  

a f t e r  t h e  r e t r i a l  t h e  e v i d e n c e  i n  t h e  f i r s t  t r i a l  were d e c l a r e d  

l e g a l l y  i n s u f f i c i e n t )  . A c c o r d i n g l y ,  t h e  d e n i a l  o f  r e v i e w  was  

e r r o n e o u s  a n d  d e n i e d  d u e  p r o c e s s  o f  l a w  u n d e r  t h e  p r i n c i p l e s  

r e c o g n i z e d  i n  E v i t t s  v .  L u c e y ,  1 0 5  S . C t .  830  ( 1 9 8 5 )  a n d  l i k e  

d e c i s i o n s ,  and  t r a n s g r e s s e d  t h e  g u a r a n t e e  o f  e q u a l  p r o t e c t i o n  a s  

e x p l a i n e d  i n  G r i f f i n  v .  I l l i n o i s ,  3 5 1  U.S. ( 1 9 5 6 )  a n d  i t s  

progeny .  

T o  b e  s u r e ,  t h e  i s s u e  p r e s e n t e d  h e r e  h a s  b e e n  p r e v i o u s l y  

p r e s e n t e d  t o  t h i s  C o u r t  upon p r e c i s e l y  t h e  g r o u n d s  now a s s e r t e d .  

T h a t  M r .  Rose h a s  b e e n  d i l i g e n t  i n  p r e s s i n g  h i s  c l a i m ,  however,  

d o e s  n o t  d e f e a t  t h e  C o u r t ' s  a b i l i t y  t o  co r rec t  t h e  c o n s t i t u -  

t i o n a l  e r r o r ,  no r  d o e s  it d i m i n i s h  t h e  need t o  d o  so. The error 

i s  fundamen ta l  . 
B. The C o n s t i t u t i o n a l  Mandate 

T h e  u n d e r l y i n g  c o n s t i t u t i o n a l  p r i n c i p l e s  m a n d a t i n g  

M r .  Rose's r i g h t  t o  a  f u l l  a p p e a l  must b e  e x a m i n e d .  W h i l e  t h e  

C o n s t i t u t i o n  d o e s  n o t  r e q u i r e  t h e  S t a t e s  t o  g r a n t  a p p e a l s  a s  o f  

r i g h t ,  McKane v .  D u r s t o n ,  1 5 3  U.S. 684 ( 1 9 8 4 ) ,  " i f  a  S t a t e  h a s  

c r e a t e d  a p p e l l a t e  c o u r t s  a s  ' a n  i n t e g r a l  p a r t  o f  t h e  ... s y s t e m  

f o r  f i n a l l y  a d j u d i c a t i n g  t h e  g u i l t  or i n n o c e n c e  o f  a  d e f e n d a n t , '  

... t h e  p r o c e d u r e s  used  i n  d e c i d i n g  a p p e a l s  must  comport  w i t h  t h e  

demands of  t h e  Due P r o c e s s  a n d  E q u a l  P r o t e c t i o n  C l a u s e s  o f  t h e  



C o n s t i t u t i o n . "  E v i t t s  v .  L u c e y ,  1 0 5  S . C t .  a t  8 3 4  ( q u o t i n g  

G r i f f i n  v .  I l l i n o i s ,  3 5 1  U.S. a t  1 8 ) .  T h e r e  i s  n o  d o u b t  t h a t  

F l o r i d a  m a k e s  t h e  f i r s t  d i r e c t  a p p e a l  a matter o f  r i g h t  a n d  a n  

i n t e g r a l  p a r t  o f  t h e  p r o c e s s  o f  f i n a l l y  a d j u d i c a t i n g  a c a p i t a l  

case .2  T h e  c o n s t i t u t i o n a l  g u a r a n t e e s  t h u s  a r e  f u l l y  a p p l i c -  

a b l e .  

A d e f e n d a n t  t h e r e f o r e  m u s t  b e  p e r m i t t e d  t o  a p p e a l  w i t h o u t  

d i s a d v a n t a g e  d u e  t o  h i s  i n d i g e n c e .  G r i f f i n  v .  I l l i n o i s ,  3 5 1  

U.S. a t  20 ( t r a n s c r i p t  c a n n o t  b e  d e n i e d  t o  a n  i n d i g e n t  i f  i t  is 

t h e  o n l y  way  t o  a s s u r e  a n  " a d e q u a t e  a n d  e f f e c t i v e "  a p p e a l ) ;  

E s k r i d g e  v .  W a s h i n g t o n ,  3 5 1  U.S. 2 1 4 ,  215 ( 1 9 5 8 )  ( i n v a l i d a t i n g  

r u l e  t h a t  i n d i g e n t  c o u l d  n o t  b e  p r o v i d e d  a t r a n s c r i p t  f o r  appeal 

u n l e s s  t h e  j u d g e  f o u n d  t h a t  " j u s t i c e  w i l l  t h e r e b y  b e  p r o m o t e d " ) ;  

L a n e  v .  B r o w n ,  3 7 2  U.S. 4 7 7  ( 1 9 6 3 )  ( i n v a l i d a t i n g  p rac t i ce  t h a t  

m e a n i n g f u l  a p p e a l  was p o s s i b l e  o n l y  i f  t h e  p u b l i c  d e f e n d e r  

d e c i d e d  t h a t  a t r a n s c r i p t  s h o u l d  b e  p r e p a r e d ) ;  Draper v .  Washing- 

t o n ,  3 7 2  U.S. 4 8 7  ( 1 9 6 3 )  ( i n v a l i d a t i n g  p r o c e d u r e  d e n y i n g  t r a n -  - 

s c r i p t  t o  a n  i n d i g e n t  i f  t h e  j u d g e  f o u n d  t h e  appea l  t o  b e  

f r i v o l o u s ) .  -- S e e  a lso  D o u g l a s  v .  C a l i f o r n i a ,  372  U.S. 3 5 3  ( 1 9 6 3 )  

( r i g h t  t o  c o u n s e l  o n  a p p e a l ) ;  E n t s m i n g e r  v .  Iowa, 386 U.S. 748  

( 1 9 6 7 )  ( r i g h t  t o  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  o n  a p p e a l ) .  

T h e s e  a re  g u a r a n t e e s  o f  t h e  E q u a l  P r o t e c t i o n  C l a u s e .  I f  

t h e r e  i s  a n  appeal as o f  r i g h t ,  a n  i n d i g e n t  m u s t  b e  g i v e n  e q u a l ,  

u n f e t t e r e d  access t o  s u c h  r e v i e w .  I n  a d d i t i o n  t o  e q u a l  protec-  

t i o n ,  t h e  a b o v e  d e c i s i o n s  a l so  r e s t e d  i n d e p e n d e n t l y  upon t h e  Due 

P r o c e s s  C l a u s e .  - S e e  R o s s  v .  M o f f i t t ,  4 1 7  U.S. 6 0 0 ,  6 0 8 - 6 0 9  

( 1 9 7 4 ) ;  E v i t t s  v .  L u c e y ,  1 0 5  S . C t .  a t  8 4 0 - 4 1 .  " [ E l  a c h  C l a u s e  

t r i g g e r s  a d i s t i n c t  i n q u i r y . "  E v i t t s ,  1 0 5  S . C t .  a t  8 4 1 .  I n q u i r y  

5 3 2 1 . 1 4 1 ( 4 ) ,  --  F l a .  S t a t .  ( 1 9 8 5 )  ( r e q u i r i n g  " a u t o m a t i c  r e v i e w "  
u p o n  " t h e  e n t i r e  r e c o r d "  i n  a c ap i t a l  case) ;  Delap v .  S t a t e ,  
3 5 0  S o . 2 d  4 6 2 ,  4 6 3  ( F l a .  1 9 7 7 )  ( f u l l  t r a n s c r i p t  n e c e s s a r y  i n  
c a p i t a l  a p p e a l ) ;  c f .  V a s i l  v .  S t a t e ,  3 7 4  S o . 2 d  4 6 5 ,  4 7 1  
( F l a .  1 9 7 9 )  ( m a n d a t T n g  t h a t  a m a j o r i t y  o f  t h e  Supreme  C o u r t  
a g r e e  t h a t  a c o n v i c t i o n  o r  s e n t - e n c e - b e  u p h e l d ;  b e f o r e  a 
s e n t e n c e  o f  d e a t h  c a n  " l a w f u l l y  be c a r r i e d  o u t " ) ;  R u l e  
9 . 1 4 0 ( £ ) ,  F l a .  R.  App. P. ( " I n  c a p i t a l  cases, t h e  c o u r t  s h a l l  
r e v i e w  t h e  e v i d e n c e  t o  d e t e r m i n e  i f  t h e  i n t e r e s t  o f  j u s t i c e  
r e q u i r e s  a new t r i a l ,  w h e t h e r  o r  n o t  i n s u f f i c i e n c y  o f  t h e  
e v i d e n c e  i s  a n  i s s u e  p r e s e n t e d  f o r  r e v i e w " ) .  -- S e e  a l s o  S 
9 2 4 . 0 6 ,  - F l a .  - S t a t .  ( 1 9 8 5 )  ( p r o v i d i n g  t h e  c r i m i n a l  d e f e n d a n t  
t h e  r i g h t  t o  a p p e a l ) .  



u n d e r  t h e  Due P r o c e s s  C l a u s e  " ' e m p h a s i z e s  f a i r n e s s  be tween  t h e  

S t a t e  and t h e  i n d i v i d u a l  d e a l i n g  w i t h  t h e  S t a t e . "  - I d .  ( q u o t i n g  

R o s s  v.  M o f f i t t ,  417  U.S. a t  6 0 9 ) .  I n  t h e  p r e s e n t  c o n t e x t  d u e  

p r o c e s s  c o n c e r n s  are invoked  b e c a u s e  a  f u l l  a p p e a l  is p r o v i d e d  as 

o f  r i g h t  b u t  t h e  s t a t e  c o u r t s  " r e f u s e d  t o  o f f e r  [Mr. R o s e ]  . . . a 

f a i r  o p p o r t u n i t y  t o  o b t a i n  a n  a d j u d i c a t i o n  o n  t h e  merits o f  h i s  

a p p e a l . "  E v i t t s ,  1 0 5  S.Ct .  a t  840. A r e m a i n i n g  c o n s t i t u t i o n a l  

v i o l a t i o n  f r o m  t h e  d e n i a l  o f  a t r a n s c r i p t  f o r  a p p e a l  d o e s  n o t  

r e q u i r e  s e p a r a t e  e l a b o r a t i o n .  Denying a c o m p l e t e  t r a n s c r i p t  f o r  

a p p e a l  f u r t h e r  d e n i e s  t h e  s i x t h  amendment  r i g h t  t o  e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l ,  f o r  a p p e l l a t e  c o u n s e l  i s  p r e v e n t e d  f r o m  

s e e k i n g  a d e q u a t e  a p p e l l a t e  r e d r e s s  on b e h a l f  o f  h i s  c l i e n t .  - Cf.  

E v i t t s  v .  L u c e y ,  1 0 5  S . C t .  835-36  ( r e c o g n i z i n g  t h e  r i g h t  t o  

e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  on  a p p e a l ) ;  ~ n t s m i n y e r  v. Iowa, 

s u p r a  ( c o u n s e l  must  ac t  as a n  a d v o c a t e  f o r  h i s  a p p e l l a t e  c l i e n t ) ;  

Ande r s  v.  C a l i f o r n i a ,  386 U.S. 738 ( 1 9 6 7 )  (same). 

C. The D e n i a l  o f  M r .  R o s e ' s  R i g h t  t o  Appeal 

Each o f  t h o s e  c o n s t i t u t i o n a l  p r i n c i p l e s  was v i o l a t e d  by t h e  

p r o c e d u r e  i n  t h e  p r e s e n t  case. M r .  Rose was t r i e d  b e f o r e  a  j u r y  

on  t h e  c h a r g e s  f o r  which h e  is c u r r e n t l y  i m p r i s o n e d  and  s e n t e n c e d  

t o  d e a t h .  T h a t  t r i a l ,  i n  March, 1977 ,  ended i n  a mi s t r i a l  when 

t h e  j u r y  was u n a b l e  t o  r e a c h  a v e r d i c t .  D u r i n g  t h a t  t r i a l  M r .  

Rose moved f o r  judgment o f  a c q u i t t a l  a t  t h e  close o f  t h e  p r o s e c u -  

t i o n ' s  c a s e  and  renewed h i s  mo t ion  a t  t h e  close o f  a l l  e v i d e n c e .  

OK 1 3 3 2 ;  App. 7 a  ( C l e r k ' s  "Case P r o g r e s s  R e p o r t " ) ;  OK 1478;  App. 

8 a  ( C l e r k ' s  "Record  o f  T r i a l  ~ r o c e e d i n g s " )  . T h e s e  mot i o n s  were 

d e n i e d  by t h e  t r i a l  c o u r t .  I d .  M r .  Rose was t h e n  r e t r i e d ,  a f t e r  - 
a c h a n g e  o f  v e n u e ,  a n d  was c o n v i c t e d  as  c h a r g e d  -- a l t h o u g h  t h e  

v e r d i c t  was r e a c h e d  o n l y  a f t e r  e i g h t  h o u r s  o f  d e l i b e r a t i o n  

s p a n n i n g  t w o  d a y s  a n d  a f t e r  a n  " A l l e n  c h a r g e t t  was g i v e n  o v e r  

d e f e n s e  o b j e c t i o n s .  T h e  j u r y  a lso  was g i v e n  a n  " ~ l l e n  c h a r g e "  

i n  t h e  p e n a l t y  t r i a l .  

F o r  h i s  d i r e c t  a p p e a l  t o  t h i s  C o u r t ,  M r .  Hose  s o u g h t  a  

t r a n s c r i p t  o f  h i s  f i r s t ,  March,  1977 ,  j u r y  t r i a l  i n  o r d e r  t o  s e e k  

r e v i e w  o f  t h e  t r i a l  c o u r t ' s  o r d e r s  d e n y i n g  t h e  m o t i o n s  f o r  

judgment o f  a c q u i t t a l .  H e  f i r s t  a p p l i e d  t o  t h e  t r i a l  c o u r t  f o r  



t h a t  t r a n s c r i p t i o n  b a s e d  upon t h e  a u t h o r i t y  o f  5 9 2 1 . 1 4 1 ( 4 ) ,  F l a .  

S t a t .  ( 1 9 7 5 ) ;  F l a .  App. R. 6.16 (now F l a .  K. App. P. 3 . 1 4 0 ( f )  ) ;  

a n d  D e l a p  v .  S t a t e ,  359  S o . 2 d  4 6 1  ( F l a .  1 9 7 7 ) ,  e a c h  o f  w h i c h  

r e q u i r e  t h a t  t h e  e n t i r e  r e c o r d  be  p r e p a r e d .  H e  f u r t h e r  r e l i e d  

upon  R u l e  6 . 1 6  ( b )  , F l a .  App. R.  r e q u i r i n g  r e v i e w  o f  t h e  s u f f i -  

c i e n c y  o f  t h e  e v i d e n c e .  T h e  t r i a l  c o u r t  d e n i e d  t h a t  r e q u e s t .  

App. 9a .  

M r .  R o s e  t h e n  s o u g h t  r e v i e w  i n  t h i s  C o u r t  o f  t h e  d e n i a l  o f  

h i s  r e q u e s t  f o r  t r a n s c r i p t i o n .  App. 1 0 a .  H e  a l l e g e d  t h a t  h e  

s o u g h t  " [ r l e v i e w  o f  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  ... i n  o r d e r  

t o  d e t e r m i n e  w h e t h e r  t h e  m o t i o n  f o r  judgment o f  a c q u i t t a l  s h o u l d  

h a v e  b e e n  g r a n t e d  a t  t h e  f o r m e r  t r i a l . "  - I d .  I f  t h o s e  m o t i o n s  f o r  

judgment o f  a c q u i t t a l  s h o u l d  have  been  g r a n t e d ,  h e  a s s e r t e d ,  " h i s  

l a t e r  t r i a l  and c o n v i c t i o n  o n  s u c h  c h a r g e  would be  b a r r e d  by  t h e  

F i f t h  Amendment t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and A r t i c l e  I ,  

S e c t i o n  9 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n . "  I d .  M r .  R o s e  e l a b o r -  - 
a t e d  u p o n  h i s  g r o u n d s  i n  h i s  r e p l y  t o  A p p e l l e e ' s  r e s p o n s e  i n  

which  h e  f u r t h e r  p r e s e n t e d  t h e  g o v e r n i n g  d o u b l e  j e o p a r d y  p r  i n -  

c i p l e s  stemming f rom a n  e r r o n e o u s  d e n i a l  o f  judgment o f  a c q u i t t a l  

i n  t h e  f i r s t  t r i a l ,  App. 1 2 a ,  a n d  a l l e g i n g  t h e  d e n i a l ,  d u e  t o  

i n d i g e n c y ,  o f  h i s  r i g h t  t o  a p p e a l  u n l e s s  t h e  t r a n s c r i p t  were 

o r d e r e d :  " P e r m i t t i n g  a p p e l l a n t  . . . t o  h a v e  t h e  t o o l s  t o  u l t i -  

m a t e l y  o b t a i n  a  d e t e r m i n a t i o n  o f  t h e  i s s u e ,  i .e .  t h e  t r a n s c r i p t  

o f  t h e  e v i d e n t i a r y  p o r t i o n  o f  t h e  p r o c e e d i n g s  n e c e s s i t a t e s  t h e  

a i d  o f  t h i s  C o u r t  d u e  t o  a p p e l l a n t ' s  i n s o l v e n c y . "  - I d .  a t  1 3 a .  

T h i s  C o u r t  d e n i e d  t h a t  r e q u e s t  f o r  t r a n s c r i p t i o n  by o r d e r  d a t e d  

May 1 5 ,  1 9 8 1  wh ich  r e a d s  i n  f u l l :  

I t  a p p e a r i n g  t o  t h e  C o u r t  t h a t  t h e  i s s u e  o f  
w h e t h e r  o r  n o t  m o t i o n s  f o r  j u d g m e n t s  o f  
a c q u i t t a l  s h o u l d  h a v e  b e e n  g r a n t e d  was  n o t  
p r e s e n t e d  t o  t h e  t r i a l  c o u r t ,  t h e  M o t i o n  f o r  
R e v i e w  o f  O r d e r  Denying A p p e l l a n t ' s  Motion f o r  
T r a n s c r i p t i o n  o f  T r i a l  P r o c e e d i n g s  T h a t  Ended  
i n  a  Hung-Jury M i s t r i a l  is d e n i e d .  

App. 1 4 a .  A s  w i l l  b e  shown below,  i f  t h i s  o r d e r  m e a n t  t h a t  M r .  

R o s e  d i d  n o t  move f o r  j u d g m e n t s  o f  a c q u i t t a l ,  t h e  r e c o r d  shows 

o t h e r w i s e ;  i f  t h e  o r d e r  i s  m e a n t  t o  h o l d  t h a t  M r .  Rose s h o u l d  

h a v e  moved t o  d i s m i s s  on  g r o u n d s  o f  d o u b l e  j e o p a r d y  p r i o r  t o  h i s  

s e c o n d  t r i a l ,  t h e  l a w  i s  t o  t h e  c o n t r a r y  f o r  t h e r e  c a n  b e  n o  



j e o p a r d y  v i o l a t i o n  u n t i l  a f t e r  t h e  e v i d e n c e  i n  t h e  f i r s t  t r i a l  is 

r e v i e w e d  a n d  d e c l a r e d  i n s u f f i c i e n t  o n  a p p e a l .  R i c h a r d s o n  v .  

U n i t e d  S t a t e s ,  1 0 4  S . C t  3 0 8 1  ( 1 9 8 4 ) .  T h e r e  was no o t h e r  v a l i d  

j u s t i f i c a t i o n  f o r  d e n y i n g  M r .  Rose t h e  o p p o r t u n i t y  t o  s e e k  

r e v i e w  of  a n  u n q u e s t i o n a b l y  p r o p e r  a p p e l l a t e  i s s u e .  B o t h  M r .  

Rose a n d  t h e  S t a t e  i n f o r m e d  t h i s  C o u r t  o f  t h e  d e f e c t s  i n  i t s  

r u l i n g .  

M r .  Rose s o u g h t  r e h e a r i n g  f rom t h i s  o r d e r ,  App. 1 5 a ,  and t h e  

S t a t e  f i l e d  a  r e s p o n s e ,  App. 17a .  - Both p a r t i e s  s o u g h t  modif i c a -  

t i o n  o f  t h e  C o u r t ' s  o r d e r .  M r .  Rose p o i n t e d  o u t  t h a t  h e  c o u l d  

n o t  have  f u r t h e r  p r e s e n t e d  t h e  i s s u e  a t  h i s  s econd  t r i a l  b e c a u s e  

t h e  t r i a l  c o u r t  h a d  a l r e a d y  d e n i e d  t h e  m o t i o n s  f o r  judgment o f  

a c q u i t t a l  d u r i n g  t h e  f i r s t  t r i a l .  App. 1 5 a .  A s  w i l l  b e  

d e t a i l e d  b e l o w ,  t h e s e  p r i n c i p l e s  w e r e  and a r e  c o n s t i t u t i o n a l l y  

correct a s  in formed by r e c e n t  d e c i s i o n s .  

A s  men t ioned ,  t h e  S t a t e  a lso was c r i t i c a l  of  t h e  C o u r t ' s  May 

1 5 t h  O r d e r .  I t  s a i d  t h a t  " A p p e l l e e  d o e s  n o t  u n d e r s t a n d  what  t h i s  

c o u r t  m e a n t  i n  i t s  o r d e r  o f  May 1 5 ,  1981" and e x p l a i n e d  t h a t  i ts  

p o s i t i o n  was - n o t  t h a t  t h e  t r a n s c r i p t i o n  " s h o u l d  have  been  d e n i e d  

b e c a u s e  a  m o t i o n  f o r  judgment  o f  a c q u i t t a l  was n o t  p r e s e n t e d  t o  

t h e  t r i a l  c o u r t . "  App. 1 7 a .  T h e  S t a t e  w e n t  o n  t o  e x p l a i n  t h a t  

i t s  p o s i t i o n  was t h a t  t h e  i s s u e  s h o u l d  have  been  f i r s t  p r e s e n t e d  

by a  mo t ion  t o  d i s m i s s  o n  f o r m e r  j e o p a r d y  g r o u n d s  " i n  o r d e r  t o  

p r e s e r v e  t h e  m a t t e r  f o r  a p p e l l a t e  p u r p o s e s . "  - I d .  A s  w i l l  b e  

d i s c u s s e d  b e l o w ,  t h e  S t a t e ' s  p o s i t i o n  i n  t h i s  l a t t e r  r e g a r d  is 

c o n s t i t u t i o n a l l y  e r r o n e o u s .  T h i s  C o u r t  d e n i e d  r e h e a r i n g  o f  t h e  

o r d e r  o n  J u l y  8 ,  1 9 8 1 .  App. 1 9 a .  M r .  R o s e  a g a i n  p r e s s e d  h i s  

r e q u e s t  f o r  t r a n s c r i p t i o n  o f  t h e  f i r s t  j u r y  t r i a l  i n  t h e  a p p e a l  

f r o m  h i s  r e s e n t e n c i n g  by  p r e s e n t i n g  it f i r s t  t o  t h e  t r i a l  c o u r t  

and t h e n  t o  t h i s  C o u r t  o n  t h e  s ame  g r o u n d s .  T h i s  C o u r t  a g a i n  

d e n i e d  t h e  r e q u e s t  by O r d e r  d a t e d  J a n u a r y  6 ,  1984. App. 20a.  

T h e r e  i s  n o  d o u b t  t h a t  M r .  Rose h a s  b e e n  d i l i g e n t  i n  

a s s e r t i n g  b o t h  h i s  n e e d  f o r  and  h i s  r i g h t  t o  t h e  t r a n s c r i p t  o f  

t h e  f i r s t  t r i a l .  The error i n  t h e  d e n i a l  o f  t h a t  t r a n s c r i p t i o n  

is  e q u a l l y  c l e a r .  S t a t u t o r i l y ,  t h e  " e n t i r e  r e c o r d "  m u s t  b e  

p r e p a r e d  f o r  t h e  a p p e a l  i n  a  c a p i t a l  case. S 9 2 1 . 1 4 1 ( 4 ) ,  - F l a .  



S t a t .  ( 1 9 8 5 ) .  Under t h i s  s t a t u t o r y  manda te  " t h e  d e f e n d a n t  h a s  t h e  

r i g h t  t o  a c o m p l e t e  r e v i e w "  "of  t h e  e n t i r e  r e c o r d  o f  t h e  conv ic -  

t i o n  a n d  t h e  s e n t e n c e  o f  d e a t h . "  D e l a p  v. S t a t e ,  350 So.2d a t  

4 6 3  n .1 .  A s  t h i s  C o u r t  p o i n t e d  o u t  i n  Delap, t h e  c o u r t ' s  "own 

r u l e "  r e q u i r e s  t h e  C o u r t  t o  i n d e p e n d e n t l y  r e v i e w  t h e  s u f f i c i e n c y  

o f  t h e  e v i d e n c e .  - I d .  T h e  d e n i a l  o f  t h e  t r a n s c r i p t  n o t  o n l y  

p r e c l u d e d  t h i s  C o u r t  f r o m  u n d e r t a k i n g  i t s  d u t y  t o  r e v i e w  t h e  

s u f f i c i e n c y  o f  t h e  e v i d e n c e ,  i t  p r e c l u d e d  M r .  R o s e  f r o m  a d v o c a -  

t i n g  t h a t  q u e s t i o n  b e f o r e  t h i s  C o u r t .  

Beyond  t h e  s t r i c t  s t a t u t o r y  m a n d a t e ,  h o w e v e r ,  a r e  t h e  

c o n s t i t u t i o n a l  g u a r a n t e e s  o f  e q u a l  p r o t e c t i o n  and d u e  p r o c e s s .  

M r .  R o s e  was d e n i e d  r e v i e w  s o l e l y  b e c a u s e  o f  h i s  i n d i g e n c y .  Bad 

h e  p o s s e s s e d  t h e  m e a n s  t o  p u r c h a s e  t h e  t r a n s c r i p t ,  r e v i e w  c o u l d  

h a v e  been  s e c u r e d .  A b s e n t  t h e  t r a n s c r i p t ,  n o  r e v i e w  was o r  is 

p o s s i b l e .  T h e  p r i n c i p l e s  o f  G r i f f i n  v. I l l i n o i s ,  s u p r a  and i t s  

p r o g e n y ,  a s  d i s c u s s e d  a b o v e ,  f l a t l y  d e m o n s t r a t e  t h e  c o n s t i t u -  

t i o n a l  error.  

T h e  S t a t e ' s  p o s i t i o n  i n  o p p o s i n g  t h e  t r a n s c r i p t i o n  h a s  been  

t h a t  no  error was p r e s e r v e d  f o r  a p p e a l  b e c a u s e  M r .  R o s e  d i d  n o t  

move t o  d i s m i s s  o n  t h e  g r o u n d s  o f  f o r m e r  j e o p a r d y  p r i o r  t o  t h e  

s e c o n d  t r i a l .  App. 1 7 a .  M r .  Rose ' s  p o s i t i o n  h a s  b e e n  t h a t  h e  

c o u l d  n o t  h a v e  f i l e d  a m o t i o n  t o  d i s m i s s  o n  f o r m e r  j e o p a r d y  

g r o u n d s  " b e c a u s e  t h e  m o t i o n s  [ f o r  judgment  o f  a c q u i t t a l ]  had  been  

d e n i e d . "  App. 1 5 a .  T h a t  M r .  Rose ' s  p o s i t i o n  is  correct ,  and 

t h i s  C o u r t ' s  r u l i n g  e r r o n e o u s ,  i s  s q u a r e l y  c o n f i r m e d  b y  t h e  

h o l d i n g  o f  R i c h a r d s o n  v. U n i t e d  S t a t e s ,  104 S.Ct .  3081  ( 1 9 8 4 ) .  I n  

t h a t  case t h e  d e f e n d a n t  had  t r i e d  t o  l i t i g a t e  a f o r m e r  j e o p a r d y  

claim a f t e r  h i s  f i r s t  hung - ju ry  m i s t r i a l  and  b e f o r e  h i s  r e t r i a l .  

T h e  S u p r e m e  C o u r t  h e l d  s u c h  a m o t i o n  t o  b e  p r e m a t u r e ,  b e c a u s e  

t h e r e  had  "been  n o  t e r m i n a t i o n  o f  o r i g i n a l  j e o p a r d y . "  1 0 4  S . C t .  

a t  3 0 8 2 .  T h e  C o u r t  r e a s o n e d  t h a t  s i n c e  " t h e  p r o t e c t i o n  o f  t h e  

Double  J e o p a r d y  C l a u s e  b y  i t s  terms a p p l i e s  o n l y  i f  t h e r e  h a s  

b e e n  some e v e n t ,  s u c h  a s  a n  a c q u i t t a l ,  w h i c h  t e r m i n a t e s  t h e  

o r i g i n a l  j e o p a r d y , "  t h e r e  is " n o  v a l i d  d o u b l e  j e o p a r d y  c l a i m  t o  

p r e v e n t  h i s  r e t r i a l . "  - I d .  a t  3 0 8 6 .  A c c o r d i n g l y ,  M r .  R o s e  was 

m a n i f e s t l y  c o r r e c t  when h e  a s s e r t e d  t h a t  h e  c o u l d  n o t  h a v e  



p r e s e n t e d  a  d o u b l e  j e o p a r d y  c l a i m  p r i o r  t o  t h e  r e t r i a l  i n  o r d e r  

t o  s e e k  r e v i e w  o f  t h e  d e n i a l  o f  h i s  m o t i o n s  f o r  j u d g m e n t  o f  

a c q u i t t a l .  

T h e  d o u b l e  j e o p a r d y  b a r  would become e f f e c t i v e  once  it was 

d e t e r m i n e d  t h a t  t h e  j u d g e  e r r o n e o u s l y  d e n i e d  t h e  j u d g m e n t  o f  

a c q u i t t a l  i n  t h e  f i r s t  t r i a l .  Once t h a t  was d e t e r m i n e d ,  d o u b l e  

j e o p a r d y  p r o t e c t i o n s  would v o i d  t h e  c o n v i c t i o n  r e s u l t i n g  f rom t h e  

s e c o n d  t r i a l  and a c t  t o  d i s c h a r g e  M r .  Rose. - S e e  Burks  v. U n i t e d  

S t a t e s ,  437 U.S. 1 ( 1 9 7 8 )  ( h o l d i n g  t h a t  a n  a p p e l l a t e  f i n d i n g  o f  

i n s u f f i c i e n t  e v i d e n c e  a c t s  a s  a n  a c q u i t t a l  so  a s  t o  b a r  a  

s u b s e q u e n t  t r i a l  u n d e r  t h e  D o u b l e  J e o p a r d y  C l a u s e ) .  -- S e e  a l s o  

S i m p s o n  v. F l o r i d a ,  403  U.S. 3 8 4 ,  387  ( 1 9 7 1 )  ( a c q u i t t a l  o f  

o f f e n s e  a r i s i n g  o u t  o f  same i n c i d e n t  " v i t i a t e s "  s u b s e q u e n t  

c o n v i c t i o n ) .  J u s t  t h i s  y e a r ,  t h i s  C o u r t  h a s  h e l d  t h a t  d d o u b l e  

j e o p a r d y  v i o l a t i o n  c o n s t i t u t e s  f u n d a m e n t a l  e r r o r  t h a t  c a n  b e  

r a i s e d  a t  any t i m e .  S t a t e  v. Johnson ,  483 So.2d 420 ( F l a .  1 9 8 6 ) .  

T h u s ,  i n  J o h n s o n ,  t h e  C o u r t  h e l d  t h a t  " t h e  c l a i m  o f  d o u b l e  

j e o p a r d y  may b e  r a i s e d  . . . a f t e r  t h e  s econd  c o n v i c t i o n , "  - i d .  a t  

Q I  4 2 2 ,  [ b ]  e c a u s e  . . . t h e  S t a t e ,  . . . h a d  n o  r i g h t  t o  t r y  [ t h e  

d e f e n d a n t ]  ' a t  a l l , ' "  - i d .  a t  423. 

T h e r e f o r e ,  M r .  Rose was  e r r o n e o u s l y  p r e c l u d e d  from s e e k i n g  

r e v i e w  o f  t h e  d e n i a l  o f  h i s  m o t i o n s  f o r  j u d g m e n t  o f  a c q u i t t a l .  

H e  was  d e n i e d  t h a t  r i g h t  which is g u a r a n t e e d  t o  a l l  l i k e  de fen -  

d a n t s  i n  F l o r i d a  s o l e l y  f o r  t h e  r e a s o n  t h a t  h e  is i n d i g e n t .  T h i s  

w a s  a n  e r r o r  o f  t h e  f i r s t  magni tude .  H e  d i d  n o t  waive  t h e  i s s u e  

( e v e n  i f  f o r m e r  j e o p a r d y  c o u l d  b e  wa ived )  b e c a u s e  he  d i d  a l l  t h a t  

h e  c o u l d  d o  -- moving  f o r  j u d g m e n t s  o f  a c q u i t t a l  a t  t h e  f i r s t  

t r i a l  and a s k i n g  t h e  t r i a l  c o u r t  a n d  t h i s  c o u r t  r e p e a t e d l y ,  o n  

s p e c i f i c  g r o u n d s ,  f o r  t h e  t r a n s c r i p t  o f  t h a t  t r i a l  to  e n a b l e  him 

t o  p r e s e n t  t h e  i s s u e .  B o t h  t h e  s t a t u t e  a n d  t h e  C o n s t i t u t i o n  

demand t h a t  h e  be g r a n t e d  t h a t  r i g h t  o f  r ev i ew.  

A showing o f  p r e j u d i c e  is n o t  r e q u i r e d  f o r  a  d o u b l e  j e o p a r d y  

v i o l a t i o n .  E.g., S t a t e  v .  J o h n s o n ,  483 So.2d a t  423. L i k e w i s e ,  

§ 9 2 1 . 0 4 1 ( 4 ) ,  - F l a .  - S t a t .  m a n d a t i n g  a  c o m p l e t e  r e v i e w  o f  t h e  

" e n t i r e  r e c o r d "  r e q u i r e s  no showing of  merit a s  a  p r e r e q u i s i t e  t o  

a  f u l l  a p p e a l  i n  a  c a p i t a l  c a s e .  I n d e e d ,  t h e  C o u r t ' s  own r u l e  



demands that the sufficiency of the evidence be reviewed indepen- 

dently by the Court, regardless of whether it is presented as an 

issue by the appellant. F1a.R.App.P. 9.140 (f). More impor- 

tantly, the Constitution would preclude a requirement of demon- 

strating merit to an appeal prior to providing an indigent a 

transcript for appeal. Q., Draper v. Wainwright, supra; Lane 

V. Brown, supra; cf. - Britt v. North Carolina, U.S. 

(1971); Reed v. State, 378 So.2d 899 (Fla. 1st DCA 1980). 

It is the denial of the right to full review itself which is 

the fundamental error in the present case. Even so, there is 

reason to question the legal sufficiency of the evidence in first 

trial. The legal sufficiency of the evidence at the second trial 

was close at best, as shown by Appellant's brief and this Court's 

analysis of the evidence in its opinion on direct appeal. 425 

So.2d at 522-23. --- See also id. at 525 (Overton, J., concurring and 

dissenting) ("The challenge to the sufficiency of the evidence is 

apparently an arguable issue since the appellant's first trial 

ended in a mistrial because of the jury's inability to reach a 

verdict"). Without a transcript of the first trial it is not 

possible to know all of the differences in the evidence from that 

presented in the second trial. However, there are hints at the 

difference in the evidence. From the clerk's Record of Evidence 

it appears that Detective Edward King did not testify at the 

first trial. OR 1478 App. 8a. At the second trial King testified 

regarding statements Mr. Rose made, OR 949, which were used to 

establish a motive of jealousy, OR 950-51, and to show inconsis- 

tencies in Mr. Rose's version of the events, OR 951-54, to 

purportedly show guilty knowledge. This Court relied upon King's 

testimony in finding sufficient circumstantial evidence to permit 

a conviction at the second trial. 425 So.2d at 522 (motive of 

jealousy) ; - id. at 523 (inconsistent statements) .3 

The importance of King's testimony to the prosecutor's case 
is revealed by the prosecutor's closing argument. King was 
one of the few witnesses referred to by name, and his 
testimony was used by the prosecutor to supply specific parts 
of his case. OK 1218-19, 1225. 



P e r h a p s  more i m p o r t a n t l y ,  a t  t h e  f i r s t  t r i a l  t h e  S t a t e  

a p p a r e n t l y  d i d  - n o t  p r e s e n t  t h e  o n l y  c r e d i b l e  e v i d e n c e  u sed  i n  t h e  

s e c o n d  t r i a l  t o  c o n n e c t  t h e  v i c t i m  t o  M r .  Rose ' s  v a n .  T h i s  

n o n p r e s e n t a t i o n  o f  s u c h  c r i t i c a l  e v i d e n c e  i s  i n d i c a t e d  by 

n e w s p a p e r  a r t i c l e s  a t  t h e  t i m e  w h i c h  e a c h  r e p o r t  t h a t  t h e  

p r o s e c u t i o n  f a i l e d  t o  p r e s e n t  t h e  e x p e r t  t e s t i m o n y  o f  G e o r g e  

D u n c a n ,  t h e  B r o w a r d  C r i m e  L a b  s e r o l o g i s t ,  r e g a r d i n g  b lood  t y p e  

f o u n d  i n s i d e  M r .  Rose ' s  v a n .  App 21a-26a.4  T h e s e  a r t i c l e s  a l so  

r e v e a l  t h a t  t h e  f i r s t  q u e s t i o n  a s k e d  by t h e  j u r y  a f t e r  b e g i n n i n g  

d e l i b e r a t i o n s  was " D i d  anyone  i d e n t i f y  t h e  b l o o d s t a i n s  found  i n  

t h e  van?"  App. 22a.  W i t h o u t  s u c h  e v i d e n c e  t h e r e  was q u i t e  l i k e l y  

i n s u f f i c i e n t  e v i d e n c e  t o  show any  c o n n e c t i o n  o f  t h e  v i c t i m  t o  M r .  

Rose's v a n ,  h e n c e  a s u b s t a n t i a l  l e g a l  i s s u e  e x i s t s  a s  t o  w h e t h e r  

t h e  e v i d e n c e  a t  t h e  f i r s t  t r i a l  was s u f f i c i e n t  t o  p r o v e  a 

k i d n a p p i n g  a n d  c o n s e q u e n t l y  t o  e s t a b l i s h  f i r s t  d e g r e e  f e l o n y  

m ~ r d e r . ~  I t  i s  unknown w h a t  o t h e r  a s p e c t s  o f  t h e  e v i d e n c e  may 

h a v e  changed ,  b u t  f rom a t  l e a s t  t h e s e  i n d i c a t i o n s  t h e r e  is r e a s o n  

t o  q u e s t i o n  t h e  s u f f i c i e n c y  o f  t h e  e v i d e n c e  a t  t h e  f i r s t  t r i a l .  

M r .  Rose a s k e d  f o r  t h e  o p p o r t u n i t y  t o  s e e k  r e v i e w  o f  t h e  

d e n i a l  o f  t h e  m o t i o n s  f o r  j u d g m e n t  o f  a c q u i t t a l  a t  h i s  f i r s t  

t r i a l .  H e  had a r i g h t  t o  r e v i e w  o f  t h a t  u n q u e s t i o n a b l y  p r o p e r  

q u e s t i o n .  H e  h a s  b e e n  d e n i e d  t h a t  r e v i e w  w i t h o u t  r e a s o n  e x c e p t  

f o r  h i s  i n d i g e n c y .  T h a t  d e n i a l  was o f  c o n s t i t u t i o n a l  d i m e n s i o n .  

F o r t u n a t e l y ,  t h i s  C o u r t  c a n  r e c t i f y  t h e  d u e  p r o c e s s  and e q u a l  

p r o t e c t i o n  v i o l a t i o n s .  It  c a n  d o  s o  b y  p e r m i t t i n g  M r .  Rose t o  

T h e  i m p o r t a n c e  o f  t h i s  e v i d e n c e  is shown by t h e  p r o s e c u t o r ' s  
u s e  o f  it i n  t h e  s e c o n d  t r i a l  w h e r e  i n  c l o s i n g  a r g u m e n t  h e  
s p e c i f i c a l l y  r e f e r r e d  t o  and h e a v i l y  r e l i e d  upon t h e  tes t i -  
mony b o t h  f o r  p roo f  o f  e s s e n t i a l  e l e m e n t s  o f  i t s  case a n d  t o  
b o l s t e r  t h e  " c r e d i b i l i t y "  o f  t h e  S t a t e 1  s w h o l l y  c i r c u m s t a n -  
t i a l  case. OR 1218-20. 

T h a t  t h e  p r o s e c u t o r  u n w i t t i n g l y  n e g l e c t e d  t o  p r e s e n t  s u c h  
i m p o r t a n t  e v i d e n c e ,  w h i c h  h e  d i d  n o t  r e a l i z e  u n t i l  t h e  
p r e s e n t a t i o n  o f  e v i d e n c e  had c l o s e d ,  ra i ses  a l so  t h e  q u e s t i o n  
o f  t h e  " m a n i f e s t  n e c e s s i t y "  o f  g r a n t i n g  a m i s t r i a l .  T h e  
p r o s e c u t o r  may have  p r e m a t u r e l y  s o u g h t  a mi s t r i a l  i n  o r d e r  t o  
h a v e  t h e  o p p o r t u n i t y  t o  p r e s e n t  h i s  case  anew.  I f  t h a t  
s i t u a t i o n  were shown by t h e  r e c o r d ,  t h e n  t h e  d o u b l e  j e o p a r d y  
b a r  would a p p l y  t o  b a r  a r e t r i a l  r e g a r d l e s s  o f  t h e  t e c h n i c a l  
l e g a l  s u f f i c i e n c y  o f  t h e  e v i d e n c e ,  f o r  t h e  S t a t e  " r e c e i v e d  
' o n e  f a i r  o p p o r t u n i t y  t o  o f f e r  w h a t e v e r  p r o o f  i t  c o u l d  
a s s e m b l e , '  ... [ and ]  is n o t  e n t i t l e d  t o  a n o t h e r . "  B u l l i n g t o n  
v .  M i s s o u r i ,  4 5 1  U.S. 4 3 0 ,  446 ( 1 9 8 1 )  ( q u o t i n g  B u r k s  v .  
U n i t e d  S t a t e s ,  437 U.S. a t  1 6 ) .  



p r e s e n t  h i s  d i r e c t  a p p e a l  anew a f t e r  h a v i n g  b e e n  p r o v i d e d  t h e  

t r a n s c r i p t  o f  h i s  f i r s t  t r i a l  t o  w h i c h  h e  i s  s t a t u t o r i l y  a n d  

c o n s t i t u t i o n a l l y  e n t i t l e d .  The C o u r t  h a s  j u r i s d i c t i o n  t o  g r a n t  

s u c h  r e l i e f I 6  and o n l y  by d o i n g  so w i l l  it correct  t h e  fundamen- 

t a l  error  i n  t h i s  case. 

POINT I1 

THE DEATH PENALTY I S  IMPOSED I N  FLORIDA I N  AN 
ARBITRARY AND DISCRIMINATORY MANNER ON THE 
BASIS OF RACE AND OTHER ARBITRARY FACTORS, I N  
VIOLATION OF THE EIGHTH, THIRTEENTH, AND 
FOURTEENTH AMENDMENTS TO THE CONSTITUTION OF 
THE UNITED STATES 

The q u e s t i o n  p r e s e n t e d  h e r e  is o n e  t h a t  t h i s  C o u r t  h a s  f a c e d  

and h a s  r e j e c t e d  i n  a number o f  cases. I t  is b a s e d  u p o n  s t a t i s -  

t i c a l  e v i d e n c e  w h i c h  t h i s  C o u r t  h a s  r e j e c t e d  summar i l y  when it 

was p r e s e n t e d  a s  e a r l y  a s  1 9 7 9  b a s e d  u p o n  t h e  t h e n - a v a i l a b l e  

e v i d e n c e  a n d  when i t  was p r e s e n t e d  more r e c e n t l y  upon  much 

more c o m p r e h e n s i v e  d a t a . 7  P e t i t i o n e r  r e q u e s t s  t h e  C o u r t  t o  

r e c o n s i d e r  i t s  r u l i n g s  o n  t h i s  q u e s t i o n  b o t h  b e c a u s e  o f  t h e  

i m p o r t a n c e  o f  t h e  i s s u e  t o  t h e  f a i r  a d m i n i s t r a t i o n  o f  j u s t i c e  i n  

F l o r i d a ,  and b e c a u s e  o f  r e c e n t  d e v e l o p m e n t s  i n  t h e  l a w .  

T h e  i s s u e  i s  p r e s e n t e d  b y  h a b e a s  c o r p u s  b e c a u s e  it is o n l y  

t h i s  C o u r t  t h a t  c a n  a l t e r  t h e  g o v e r n i n g  l a w  o f  F l o r i d a  t h a t  i t  

h a s  e s t a b l i s h e d .  A b s e n t  a c h a n g e  i n  t h a t  g o v e r n i n g  l a w ,  p e t i -  

t i o n e r  and o t h e r  c a p i t a l  d e f e n d a n t s  w i l l  b e  p r e c l u d e d  a b s o l u t e l y  

f r o m  s e c u r i n g  any  r e v i e w  or r e l i e f  i n  t h e  c o u r t s  o f  F l o r i d a .  H e  

h a s  no  o t h e r  a d e q u a t e  and  e f f e c t i v e  avenue  o f  r e l i e f  i n  t h e  s t a t e  

c o u r t s .  The t r i a l  c o u r t  is bound by t h i s  C o u r t ' s  p r i o r  p r e c e d e n t  

C f .  W i l s o n  v .  W a i n w r i g h t ,  474  S o . 2 d  1 1 6 2  ( F l a .  1 9 8 5 )  (new - 
a p p e a l  o r d e r e d  b e c a u s e  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  a p p e l l a t e  
c o u n s e l ) ;  B a r c l a y  v .  W a i n w r i g h t ,  444  So.2d 956 ( F l a .  1 9 8 4 )  
( s ame) ;  S t a t e  v .  M e y e r ,  430  S o . 2 d  440  ( F l a .  1 9 8 3 )  ( h a b e a s  
c o r p u s  is a p p r o p r i a t e  p r o c e d u r e  f o r  s e e k i n g  b e l a t e d  a p p e l l a t e  
r e v i e w ) .  

T h e  r e j e c t i o n  o f  t h e  claim was f i r s t  a r t i c u l a t e d  i n  Benry  v .  
S t a t e ,  377  S o . 2 d  6 9 2  ( F l a .  1 9 7 9 )  w h e r e i n  t h e  C o u r t  r e l i e d  
upon S p i n k e l l i n k  v. Wa inwr igh t ,  587 F.2d 582 ( 5 t h  C i r .  1 9 7 8 ) .  
S i n c e  H e n r y ,  t h e  C o u r t  h a s  t r e a t e d  t h e  claim summar i l y ,  by 
c i t a t i o n  t o  p r i o r  d e c i s i o n s .  S e e  Adams v. S t a t e ,  380 So.2d 
4 2 3 ,  4 2 5  ( F l a .  1 9 8 0 ) :  Meeks  v .  S t a t e ,  3 8 2  S o . 2 d  6 7 3 ,  6 7 6  . . 
 la. 1 9 8 0 ) ;  Thomas v .  S t a t e ,  4 2 1  ~ o . - 2 d  1 6 0 ,  162 -63   la. 
1 9 8 2 ) ;  H i t c h c o c k  v .  S t a t e ,  432  S o . 2 d  4 2 ,  44 ( F l a .  1 9 8 3 ) ;  
R i l e y  v .  S t a t e ,  4 3 3  S o . 2 d  976.  979 ( F l a .  1 9 8 3 ) .  F o r  s u b s e -  
q u e n t  r u l i n g s ,  see n. 3 3  , i n f r a .  



determining that this claim, based upon the same evidence, is 

insufficient to warrant evidentiary consideration and thus 

appropriately summarily denied. Thus, were petitioner to present 

this claim by way of motion for post-conviction relief it would 

be summarily denied as "conclusively show[ing] that the prisoner 

is entitled to no relief .Ig Fla. H. Crim. P. 3.850. This was the 

precise holding of the Court in State v. Henry, 456 So.2d 466 

(Fla. 1984). Under Henry a trial court has - no discretion to hear 

this claim. The trial judge in Henry had issued a stay of 

execution in order to hold an evidentiary hearing on the claim. 

Id. at 46. This Court found there to be "no colorable issue" and - - 
"no - theory upon which Henry may proceed which would entitle hirn 

to relief." - Id. (emphasis supplied). This Court vacated the stay 

of execution - and itself went on to deny the motion for post-con- 

viction relief summarily. - Id. at 469. Accordingly, there is - no 

theory upon which relief could be granted by the state trial 

court on post-convict ion relief. State post conviction proceed- 

ings are thus foreclosed, except by "procedural formality," - id., 

to petitioner on his claim. 

Since the trial court has - no discretion to give any plenary 

considerat ion to this claim, petitioner's only forum for review 

is this Court. 

A petition for writ of habeas corpus is thus the appropriate 

vehicle for review of this question. The writ of habeas corpus 

is a constitutionally guaranteed right. Article I, Section 13, 

Florida Constitution. A procedural rule allowing judgments to be 

collaterally attacked is not exclusive, nor does it suspend the 

Court's authority to issue writs of habeas corpus. - See gener- 

ally Roy v. Wainwright, 151 So.2d 825 (Fla. 1963). "The avail- 

ability of an effective post-conviction remedy by motion consti- 

tutes no intrusion on the organic assurance of the availability 

of habeas corpus." Mitchell v. Wainwright, 155 So.2d 868 (Fla. 

1963). 

It is true that where a procedural post-conviction motion 

remedy does lie, that procedure must be followed before habeas 

corpus will be available. - Id. However, where the procedural 



r u l e  d o e s  n o t  p r o v i d e  a remedy,  h a b e a s  c o r p u s  is a p p r o p r i a t e .  The  

p o s t - c o n v i c t  i o n  " p r o c e d u r e  m u s t  b e  a d e q u a t e  a n d  e f f e c t i v e ,  f o r ,  

i f  i t  is  n o t ,  t h e  r e m e d y  o f  h a b e a s  c o r p u s  may b e  e m p l o y e d .  " 

D i c k e n s  v .  S t a t e ,  1 6 5  S o . 2 d  8 1 1  ( F l a .  2d DCA 1 9 6 4 ) .  The excep-  

t i o n  t o  t h e  e x c l u s i v i t y  o f  F l a .  R. C r i m .  P .  3 . 8 5 0 ,  r e c o g n i z e d  

s h o r t l y  a f t e r  t h e  e n a c t m e n t  o f  t h e  t h e n  " R u l e  1," a p p l i e s  t o  t h e  

p r e s e n t  claim: a n  a p p l i c a t i o n  f o r  w r i t  o f  h a b e a s  c o r p u s  may b e  

e n t e r t a i n e d  d e s p i t e  t h e  e x i s t e n c e  o f  a p o s t - c o n v i c t i o n  r u l e ,  

w h e r e  " i t  s h a l l  appear t h a t  t h e  r e m e d y  . . . [ u n d e r  t h e  r u l e ]  is  

i n a d e q u a t e  a n d  i n e f f e c t i v e  t o  t e s t  t h e  l e g a l i t y  o f  t h e i r  c o n v i c -  

t i o n . "  S t a t e  e x  r e l .  W i l k i n s  v .  S i n c l a i r ,  1 6 2  So.2d 661 ,  662  

( F l a .  1 9 6 4 ) .  

W h e r e  t h i s  C o u r t  h a s  h e l d  s p e c i f i c a l l y  t h a t  a t r i a l  c o u r t  

i n  p r o c e e d i n g s  u n d e r  R u l e  3.850 is powerless t o  g r a n t  a n y  p l e n a r y  

c o n s i d e r a t i o n  o f  t h e  c l a im  h e r e i n  p r e s e n t e d ,  t h e r e  c a n  b e  n o  

d i s p u t e  t h a t  t h e  R u l e  3 .850 p r o c e d u r e  is " i n a d e q u a t e  a n d  i n e f f e c -  

t i v e . "  I f  p e t i t i o n e r  were t o  p r e s e n t  t h i s  claim by way o f  a R u l e  

3.850 m o t i o n ,  t h e  t r i a l  c o u r t  would  b e  r e q u i r e d  t o  s u m m a r i l y  d e n y  

t h e  c laim w i t h  n o  e v i d e n t i a r y  c o n s i d e r a t i o n .  H o w e v e r ,  " t h e  

a c k n o w l e d g e d  p u r p o s e  o f  R u l e  1 . 8 5 0  [now 3.8501 [ i s ]  t o  f a c i l i t a t e  

f a c t u a l  d e t e r m i n a t i o n s . "  S t a t e  v .  Wooden,  2 4 6  So .2d  755 ,  756 

( F l a .  1 9 7 1 ) .  S i n c e  t h e  v e r y  p u r p o s e  o f  t h e  r u l e  is a r b r o g a t e d  by 

b i n d i n g  p r e c e d e n t ,  o n l y  h a b e a s  c o r p u s  p r o c e e d i n g s  a r e  p r e s e n t l y  

a v a i l a b l e  t o  p e t i t i o n e r  f o r  t h i s  claim. Of c o u r s e ,  were p e t i t i o n -  

e r  t o  b e  s u c c e s s f u l  h e r e  i n  p e r s u a d i n g  t h i s  C o u r t  t h a t  a p r i m a  

f a c i e  case h a s  b e e n  p r e s e n t e d ,  t h e n  t h e  R u l e  3 . 8 5 0  p r o c e d u r e  

would  n o  l o n g e r  b e  " i n a d e q u a t e  a n d  i n e f f e c t i v e "  and h e  c o u l d  a n d  

w o u l d  s e e k  r e l i e f  u n d e r  t h a t  p r o ~ e d u r e . ~  Beyond t h e s e  l e g a l i -  

t i e s ,  t h e  scope o f  t h i s  claim makes  it o n e  t h a t  i s  most a p p r o p -  

r i a t e  f o r  r e s o l u t i o n  by t h e  S t a t e ' s  h i g h e s t  c o u r t  a s  t h e  u l t i m a t e  

l e a d e r  o f  t h e  j u s t i c e  s y s t e m ,  a n d  i n  t h a t  r o l e  t h e  C o u r t  h a s  a 

c o m p e l l i n g  i n t e r e s t  i n  t h e  f a i r n e s s  o f  t h e  s y s t e m  it a d m i n i s t e r s .  

A l t e r n a t i v e l y ,  t h e  C o u r t  c o u l d  a p p o i n t  t h e  t r i a l  j u d g e  a s  a 
c o m m i s s i o n e r  t o  h e a r  t h e  f a c t u a l  a l l e q a t i o n s  p r e s e n t e d  b y  
t h i s  p e t i t i o n .  S t a t e  v .  Wooden ,  2 4 6 - ~ o . 2 d  a t  7 5 6 .   his 
p r o c e d u r e  w o u l d  p e r m i t  t h i s  C o u r t  t o  r e t a i n  t h e  u l t i m a t e  
r e s o l u t i o n  o f  t h i s  i s s u e ,  w h i l e  p r o v i d i n g  t h e  C o u r t  w i t h  t h e  
f a c t s  n e c e s s a r y  t o  make a n  i n f o r m e d  d e c i s i o n .  



T h e r e  a r e  s e v e r a l  r e c e n t  d e v e l o p m e n t s  i n  t h e  l a w  t h a t  

c o u n s e l  f o r  r e e v a l u a t i o n  o f  t h i s  C o u r t ' s  p r i o r  h o l d i n g s  o n  t h i s  

q u e s t i o n .  F i r s t ,  t h e  E l e v e n t h  C i r c u i t  C o u r t  o f  A p p e a l s  h a s  

r e n d e r e d  i t s  d e c i s i o n  i n  M c C l e s k e y  v.  Kemp, 753 F.2d 877 ( 1 1 t h  

C i r .  1 9 8 5 )  ( e n  b a n c )  s e t t i n g  f o r t h  new s t a n d a r d s  g o v e r n i n g  t h e  

e v a l u a t i o n  o f  c l a i m s  c o n c e r n i n g  t h e  d i s c r i m i n a t o r y  a p p l i c a t i o n  o f  

t h e  d e a t h  ~ e n a l t y . ~  T h e  i n t e r v e n t i o n  o f  t h e s e  new s t a n d a r d s  

c a u s e d  t h e  E l e v e n t h  C i r c u i t  t o  r e c o n s i d e r  i t s  h o l d i n g s  c o n c e r n i n g  

t h e  a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y  i n  F l o r i d a ,  The c o u r t  o f  

a p p e a l s  remanded a  F l o r i d a  c a s e  f o r  r e c o n s i d e r a t i o n  i n  l i g h t  o f  

M c C l e s k e y  s t a n d a r d s .  G r i f f i n  v. Wa inwr igh t ,  760 F.2d 1505 ,  1518  

( 1 1 t h  C i r .  1 9 8 5 ) ;  c e r t .  d e n i e d ,  106  S.Ct. 1992 ,  v a c a t e d  on  o t h e r  

g r o u n d s ,  106 S.Ct. 1964 ( 1 9 8 6 ) .  

The  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  g r a n t e d  cer t ior-  

a r i  t o  r e v i e w  McCleskey (see - 106 S.Ct 3331 ( o r d e r  o f  J u l y  7 ,  1986 

g r a n t i n g  c e r t i o r a r i ) )  a n d  t h e  F l o r i d a  c a s e  o f  H i t c h c o c k  v .  

Wa inwr igh t ,  106 S.Ct 2888 ( J u n e  9 ,  1 9 8 6 )  ( o r d e r  g r a n t i n g  cer t ior-  

a r i )  . lo O r a l  a r g u m e n t s  a r e  s c h e d u l e d  i n  t h e s e  c a s e s  f o r  O c t o b e r  

1 5 ,  1986.  A c c o r d i n g l y ,  t h e  c o n s t i t u t i o n a l  s t a n d a r d s  g o v e r n i n g  

t h e  d i s c r i m i n a t o r y  a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y  a r e  u n d e r  

a c t i v e  c o n s i d e r a t i o n  by t h e  N a t i o n s ' s  h i g h e s t  c o u r t .  

T h e r e  is o n e  f u r t h e r  i n t e r v e n i n g  d e c i s i o n  t h a t  s h o u l d  i n f o r m  

t h e  c o n s i d e r a t i o n  o f  t h e  p r e s e n t  c a s e .  I n  Bazemore v. F r i d a y ,  

1 0 6  S .C t .  3000  ( 1 9 8 6 ) ,  a n  a c t i o n  unde r  t h e  f e d e r a l  C i v i l  R i g h t s  

A c t  c o n c e r n i n g  employment d i s c r i m i n a t i o n ,  t h e  C o u r t  d i s a p p r o v e d  

T h e s e  new s t a n d a r d s  d i s a p p r o v e  o f  t h e  r e a s o n i n g  of  Sp ink-  
e l l i n k  v .  W a i n w r i g h t ,  578  F.2d 5 8 2 ,  605 ( 5 t h  C i r .  1 9 7 8 )  -- 
t h a t  t h e  Supreme C o u r t ' s  f i n d i n g  o f  f a c i a l  c o n s t i t u t i o n a l i t y  
o f  t h e  F l o r i d a  s t a t u t e  m e a n s  t h a t  a s  a  m a t t e r  o f  l a w  " t h e  
a r b i t r a r i n e s s  a n d  c a p r i c i o u s n e s s  condemned i n  Furman have  
b e e n  c o n c l u s i v e l y  r e m o v e d "  -- which ,  a s  w e  w i l l  show i n f r a ,  
l i e s  a t  t h e  b a s e  o f  t h i s  C o u r t ' s  r e j e c t i o n  o f  t h e  c l a i m .  

lo The q u e s t i o n  p r e s e n t e d  by  itchc cock's c e r t i o r a r i  p e t i t i o n  is  

I V .  Whether  M r .  H i t c h c o c k  s h o u l d  b e  p r o v i d e d  t h e  
o p p o r t u n i t y  t o  p r o v e  a t  a n  e v i d e n t i a r y  h e a r i n g  h i s  
c l a i m  t h a t  t h e  d e a t h  p e n a l t y  i s  b e i n g  a r b i t r a r i l y  
a p p l i e d  i n  F l o r i d a  o n  t h e  b a s i s  o f  r a c e  and o t h e r  
i m p e r m i s s i b l e  f a c t o r s  i n  v i o l a t i o n  o f  t h e  E i g h t h  
and  F o u r t e e n t h  Amendments e s p e c i a l l y  i n  v iew o f  t h e  
new s t a n d a r d s  f o r  e v a l u a t i n g  s u c h  c l a i m s  a n n o u n c e d  
by t h e  C o u r t  o f  A p p e a l s ?  

S e e  a l s o  54 U.S.L.W. 3832 ( summar i z ing  c e r t i o r a r i  i s s u e s ) .  -- 



o f  t h e  lower c o u r t ' s  t r e a t m e n t  o f  m u l t i v a r i a t e  or  m u l t i p l e  

r e g r e s s i o n  s t a t i s t i c a l  a n a l y s i s .  - I d .  a t  3008-10 .  T h e  lower 

c o u r t '  s v i e w  i n  Bazemore  o f  s t a t i s t i c a l  p r o o f  o f  d i s c r i m i n a t i o n  

w a s  t h e  same a s  t h e  c o u r t  o f  a p p e a l s  i n  McCleskey and H i t c h c o c k  

-- t h a t  t o  a l l e g e  a  p r ima  f a c i e  c l a i m  o f  d i s c r i m i n a t i o n ,  m u l t i v a r i -  

a t e  a n a l y s i s  m u s t  a c c o u n t  f o r  a l l  p o s s i b l e  v a r i a b l e s .  T h i s  

r e a s o n i n g ,  by  a d o p t i o n ,  a l s o  h a s  b e e n  t h e  r e a s o n i n g  o f  t h i s  

C o u r t .  - S e e ,  e.g., S u l l i v a n  v .  S t a t e ,  441 So.2d 609,  614 ( F l a .  

1 9 8 3 ) .  I t  is now a p p a r e n t  t h a t  s u c h  r e a s o n i n g  is e r r o n e o u s .  

Due t o  t h e s e  r e c e n t  d e v e l o p m e n t s  i n  t h e  l a w ,  t h i s  C o u r t  

s h o u l d  r e c o n s i d e r  i t s  p r i o r  h o l d i n g s  a s  t o  t h i s  c l a i m . l l  A t  

l e a s t ,  t h e  a c t i v e  c o n s i d e r a t i o n  o f  t h e  i s s u e  by t h e  Supreme C o u r t  

c o u n s e l s  f o r  t h i s  C o u r t  t o  h o l d  t h i s  c a s e  p e n d i n g  t h o s e  d e c i -  

s i o n s ,  f o r  t h e y  w i l l  most c e r t a i n l y  e s t a b l i s h  t h e  c o n s t i t u t i o n a l  

p r i n c i p l e s  g o v e r n i n g  t h e  r e s o l u t i o n  o f  t h e  c l a i m  p r e s e n t e d  h e r e .  

T h i s  i s  so b e c a u s e  t h i s  C o u r t  h a s  r e l i e d  upon  t h e  s t a n d a r d s  s e t  

by t h e  f e d e r a l  c o u r t s  i n  d e t e r m i n i n g  w h e t h e r  a n  e v i d e n t i a r y  

h e a r i n g  i s  n e c e s s a r y .  I n  a n  e a r l y  c a s e  r a i s i n g  t h i s  c l a i m  o f  

a r b i t r a r y  a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y ,  though r e c o g n i z i n g  

i t s  a p p r o p r i a t e n e s s  f o r  p o s t - c o n v i c t i o n  h e a r i n g ,  t h i s  C o u r t  r u l e d  

t h a t  u n d e r  t h e  c o u r t  o f  a p p e a l s '  r a t i o n a l e  of S p i n k e l l i n k  v .  

W a i n w r i g h t ,  578  F.2d 5 8 2  ( 5 t h  C i r .  1 9 7 8 ) ,  a n  i n s u f f i c i e n t  

p r e l i n . l r l ; l r y  showing nad been  made under  c o n s t i t u t i o n a l  s t a n d a r d s  

t o  r e q u i r e  an  e v i d e n t i a r y  h e a r i n g .  Henry v.  S t a t e ,  377 So.2d 692 

( F l a .  1 9 7 9 ) .  S i n c e  t h a t  t i m e ,  by c i t a t i o n  and i n c o r p o r a t i o n  o f  

p r i o r  o p i n i o n s ,  t h i s  C o u r t  h a s  c o n t i n u e d  t o  a d h e r e  t o  t h a t  

r e a s o n i n g .  F o r  e x a m p l e ,  i n  t h e  r e c e n t  d e c i s i o n  i n  Harva rd  v. 

S t a t e ,  486 So.2d 537 ( F l a .  1 9 8 6 ) ,  t h e  C o u r t  r e l i e d  upon i t s  p r i o r  

d e c i s i o n  i n  S u l l i v a n  v .  S t a t e ,  4 4 1  So.2d 609 ( F l a .  1 9 8 3 ) .  The 

S u l l i v a n  d e c i s i o n  had i n  t u r n  r e l i e d  upon S p i n k e l l i n k .  S u l l i v a n ,  

4 4 1  So .2d  a t  614  ( a l s o  c i t i n g  H e n r y  v.  S t a t e ,  s u p r a ) .  I n  i t s  

l1 P e t i t i o n e r  acknowledges  t h a t  t h e s e  r e c e n t  deve lopmen t s  d o  n o t  
meet t h e  " c h a n g e  o f  l a w "  t e s t  se t  o u t  i n  W i t t  v. S t a t e ,  387 
S o . 2 d  922  ( F l a .  1 9 8 0 )  so a s  t o  r e q u i r e  t h i s  C o u r t  t o  change  
i t s  p r i o r  h o l d i n g s .  The deve lopmen t s  a r e ,  however ,  s i g n i f i -  
c a n t  e n o u g h  i n  s c o p e  t o  p e r m i t  t h i s  C o u r t  t o  r e v i s i t  i t s  
p r i o r  r u l i n g s .  M o r e o v e r ,  r u l i n g s  by t h e  Suprerne C o u r t  i n  
f a v o r  o f  McCleskey or H i t c h c o c k  would most c e r t a i n l y  q u a l i f y  
t o  r e q u i r e  r e c o n s i d e r a t i o n  o f  t h e  i s s u e  under  t h e  W i t t  t e s t .  



d e c i s i o n  i n  H a r v a r d ,  t h e  C o u r t  a l so  r e l i e d  upon Adams v.  S t a t e ,  

449  S o . 2 d  8 1 9  ( F l a .  1 9 8 4 )  w h i c h  r e l i e d  i n  t u r n  upon S u l l i v a n .  

A c c o r d i n g l y ,  a t  b o t t o m ,  t h e  F l o r i d a  r e s o l u t i o n  o f  t h i s  claim is 

b a s e d  upon t h e  f e d e r a l  c o u r t ' s  r e a s o n i n g  i n  S p i n k e l l i n k ,  and w i l l  

depend  f o r  i t s  r e s o l u t i o n  upon t h e  c o n s t i t u t i o n a l  s t a n d a r d s  t o  be  

c o n s i d e r e d  by  t h e  S u p r e m e  C o u r t  i n  H i t c h c o c k  and McCleskey f o r  

t h e  showing o f  a p r i m a  f a c i e  case. 

T h e  q u e s t i o n  t o  b e  r e s o l v e d  i n  t h i s  case is - n o t  w h e t h e r  M r .  

Rose h a s  p r o v e n  d i s c r i m i n a t i o n  i n  t h e  a p p l i c a t i o n  o f  t h e  d e a t h  

p e n a l t y  i n  F l o r i d a .  R a t h e r ,  t h e  q u e s t i o n  a t  t h i s  s t a g e  o f  t h e  

p r o c e e d i n g s  i s  w h e t h e r  h e  h a s  a l l e g e d  a p r i m a  f a c i e  case. I n  

p o s t - c o n v i c t i o n  p r o c e e d i n g s  u n d e r  R u l e  3 . 8 5 0 ,  t h e  g o v e r n i n g  

s t a n d a r d  f o r  a p r i m a  f a c i e  c a s e  is  d e f i n e d  by t h e  r u l e .  A claim 

c a n n o t  b e  d i s m i s s e d  w i t h o u t  e v i d e n t i a r y  c o n s i d e r a t i o n  u n l e s s  

a l l e g a t i o n s  " c o n c l u s i v e l y  show t h a t  t h e  p r i s o n e r  is e n t i t l e d  t o  

n o  r e l i e f  ." F l a .  R. C r i m .  P. 3 . 8 5 0 .  The F l o r i d a  s t a n d a r d  f o r  

summary d i s m i s s a l ,  w h i c h  i s  b a s e d  upon t h e  f e d e r a l  s t a n d a r d , 1 2  

is t h e  same as t h a t  f e d e r a l  s t a n d a r d .  S i n c e  t h e  f e d e r a l  c o u r t s  

h a v e  d e f i n e d  t h e  summary d i s m i s s a l  s t a n d a r d s  i n  more d e t a i l  t h a n  

h a v e  t h e  c o u r t s  o f  t h i s  s t a t e ,  it is a p p r o p r i a t e  t o  l o o k  t o  t h o s e  

s t a n d a r d s  f o r  g u i d a n c e .  E.g. Roy v .  W a i n w r i g h t ,  s u p r a .  And 

u n d e r  t h o s e  s t a n d a r d s ,  summary d e n i a l  would be  unwar r an t ed .  M r .  

R o s e  sets o u t  a p r i m a  f a c i e  case. 

One o f  t h e  r e m a i n i n g  "badges  and ... i n c i d e n t s  o f  s l a v e r y , "  

J o n e s  v .  A l f r e d  H.  Mayer  C o . ,  3 9 2  U.S. 4 0 9 ,  440 ( 1 9 6 8 ) ,  t h a t  

s t i l l  i n f e c t s  c o n t e m p o r a r y  Amer ican  s o c i e t y  is  t h e  d e v a l u a t i o n  o f  

t h e  l i v e s  and  r i g h t s  o f  b l a c k  p e o p l e  i n  r e l a t i o n  t o  t h e  l i v e s  and 

r i g h t s  o f  w h i t e  p e o p l e .  I n  t h e  l a t t e r  n i n e t e e n t h  a n d  e a r l y  

t w e n t i e t h  c e n t u r i e s ,  t h e  d e g r a d a t i o n  o f  b l a c k  p e o p l e  l e d  t o  o p e n  

t o l e r a n c e  f o r  v i o l e n c e  commit ted  by w h i t e s  a g a i n s t  b l a c k s .  "With 

n o  l e g a l  o r  s o c i a l  r e s t r a i n t s ,  w h i t e  r u f f i a n s  a n d  sometimes 

o r d i n a r y  c i t i z e n s  a n g e r e d  b y  some i n c i d e n t  a s s a u l t e d  b l a c k s  

w i t h o u t  f e a r  o f  r e p r i s a l . "  S h o f n e r ,  Custom, Law, and H i s t o r y :  

T h e  E n d u r i n g  I n f l u e n c e  o f  F l o r i d a ' s  "B lack  Coden ,  F l a .  H i s t .  Q. 

l2 - S e e ,  3.. Roy v. Wa inwr igh t ,  1 5 1  So.2d 825 ,  828 ( F l a .  1 9 6 3 ) .  



2 7 7 ,  2 9 1  ( 1 9 7 7 ) .  I n d e e d ,  t h i s  w a s  o n e  o f  t h e  e v i l s  t h a t  C o n g r e s s  

s o u g h t  t o  remedy when it e n a c t e d  t h e  C i v i l  R i g h t s  A c t  o f  1866 and 

t h e  Ku K l u x  K l a n  A c t  o f  1 8 7 1 .  S e e  Br iscoe v .  LaHue, 460 U.S. 

3 2 5 ,  337-40 ( 1 9 8 3 )  ( "  [ i ]  t is c lear  f rom t h e  l e g i s l a t i v e  d e b a t e s  

t h a t ,  i n  t h e  v i e w  o f  t h e  [Ku K l u x  K l a n ]  ~ c t ' s  s p o n s o r s ,  t h e  

v i c t i m s  o f  K l a n  o u t r a g e s  were d e p r i v e d  o f  ' e q u a l  p r o t e c t i o n  o f  

t h e  l a w s '  i f  t h e  p e r p e t r a t o r s  s y s t e m a t i c a l l y  went  u n p u n i s h e d " ) .  

Race d i s c r i m i n a t i o n  i n  t h i s  f o rm and i n  o t h e r  f o r m s  " ' s t i l l  

r e m a i n [ s ]  a f a c t  o f  l i f e ,  i n  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  a s  i n  

o u r  s o c i e t y  a s  a w h o l e . ' "  V a s q u e z  v.  H i l l e r y ,  - U.S. - , 106  

S . C t .  6 1 7 ,  6 2 4  ( 1 9 8 6 )  ( q u o t i n g  Rose v. M i t c h e l l ,  443 U . S .  545 ,  

558-59 ( 1 9 7 9 ) ) .  A s  t h e  a l l e g a t i o n s  p r e s e n t e d  by  t h i s  case  

d e m o n s t r a t e ,  i t  h a s  c o n t i n u e d  t o  i n f o r m  t h e  d e c i s i o n  t o  i m p o s e  

t h e  d e a t h  s e n t e n c e  f o r  h o m i c i d e  i n  F l o r i d a .  S o c i e t y ' s  m o s t  

s e v e r e  c r i m i n a l  s a n c t i o n  is  s t i l l  imposed  -- a s  i t  h i s t o r i c a l l y  

h a s  b e e n  -- s i g n i f i c a n t l y  l e s s  o f t e n  when t h e  v i c t i m  o f  t h e  

h o m i c i d e  is b l a c k  t h a n  when t h e  v i c t i m  is w h i t e .  

Had t h i s  c o u r t ' s  p r i o r  r e j e c t i o n s  o f  t h i s  c la im i n  p r i o r  

cases been  o n  t h e  b a s i s  o f  e v i d e n t i a r y  h e a r i n g s  i n  t h e  c i r c u i t  

c o u r t s ,  i t s  r u l i n g s  n i i g h t  h a v e  been  u n r e m a r k a b l e .  However, i t s  

p r e v i o u s  r u l i n g s  were s o l e l y  o n  t h e  b a s i s  o f  t h e  a l l e g a t i o n s  s e t  

f o r t h  i n  t h e  p l e a d i n g s ,  f o r  t h e  claim h a s  a l w a y s  been  summar i ly  

d e n i e d .  

Summary d i s p o s i t i o n s  o f  t h i s  s o r t  a r e  a l l o w e d  o n l y  i n  t w o  

c i r c u m s t a n c e s :  i f ,  a s s u m i n g  t h e  t r u t h  o f  t h e  a l l e g a t i o n s ,  t h e  

p e t i t i o n e r  i s  n o t  l e g a l l y  e n t i t l e d  t o  r e l i e f ; 1 3  o r  i f  t h e  

a l l e g a t i o n s  a r e  " w h o l l y  i n c r e d i b l e .  "14 Given  t h e  l o n g - s t a n d i n g  

condemna t ion  o f  r a c i a l  d i s c r i m i n a t i o n  i n  c r i m i n a l  p r o c e e d i n g s ,  it 

is  n o t  l i k e l y  t h a t  t h i s  C o u r t  h a s  app roved  t h e  summary d i s m i s s a l s  

o f  t h i s  claim o n  t h e  b a s i s  o f  n o t  b e i n g  e n t i t l e d  t o  r e l i e f  a s  a 

ma t t e r  o f  l a w .  S u r e l y  i f  t h e  a l l e g a t i o n s  are t r u e  -- t h a t  d e a t h  

s e n t e n c e s  i n  F l o r i d a  - a r e  i m p o s e d  i n  s i g n i f i c a n t  p a r t  o n  t h e  

l3 R u l e  3 . 8 5 0 ,  F l a .  R. C r i m .  P. S e e  a l so  Machibroda  v. U n i t e d  -- 
S t a t e s ,  3 6 8  U . S .  4 8 7 ,  495-96  ( 1 9 6 2 ) ;  Townsend v. S a i n ,  372 
U.S. 293,  307 ,  312 ( 1 9 6 3 ) .  

l4 S e e  M a c h i b r o d a  v.  U n i t e d  S ta tes ,  368 U . S .  a t  495-96; Black-  
l e d g e  v.  A l l i s o n ,  431  U.S. 63 ,  74 ,  76 ( 1 9 7 7 ) .  



b a s i s  o f  r a c i a l  c o n s i d e r a t i o n s  -- M r .  R o s e  is  e n t i t l e d  t o  r e l i e f .  

S e e ,  e . g . ,  Z a n t  v .  S t e p h e n s ,  462  U.S. 862,  885  ( 1 9 8 3 ) ;  Rose v.  
7 

M i t c h e l l ,  443  U.S. 5 4 5 ,  5 5 5  ( 1 9 7 9 ) ;  Gregg v. G e o r g i a ,  428 U.S. 

1 5 3 ,  212 ( 1 9 7 6 )  ( W h i t e ,  J., c o n c u r r i n g ) ;  Furman v. G e o r g i a ,  408 

U.S. a t  310  ( S t e w a r t ,  J . ,  c o n c u r r i n g ) ;  - i d .  a t  249-51 (Doug la s ,  

J . ,  c o n c u r r i n g ) ;  - i d .  a t  364-66 ( M a r s h a l l ,  J . ,  c o n c u r r i n g ) . l S  

Thus ,  t h i s  C o u r t ' s  p r e v i o u s  a p p r o v a l  o f  t h e  summary d i s m i s s a l s  o f  

t h i s  c l a i m  must  h a v e  been  based  upon a  v iew t h a t  t h e  " s t a t i s t i c a l  

s t u d y n  r e l i e d  on  was w h o l l y  i n c r e d i b l e .  

I n  t h i s  l i g h t ,  t h e  C o u r t ' s  p r i o r  r u l i n g s  r a i s e  t h e  f o l l o w i n g  

q u e s t i o n  f o r  d e t e r m i n a t i o n :  Can t h e  c l a i m  t h a t  t h e r e  is sys tem-  

a t i c  r a c e - o f - v i c t i m - b a s e d  d i s c r i m i n a t i o n  i n  t h e  i m p o s i t i o n  o f  

d e a t h  s e n t e n c e s  i n  F l o r i d a  b e  s u m m a r i l y  d i s m i s s e d  a s  " w h o l l y  

i n c r e d i b l e "  when t h e  s t a t i s t i c a l  a n a l y s i s  a l l e g e d  i n  s u p p o r t  o f  

t h e  c l a i m  h a s  shown a  l a r g e  r a c e - b a s e d  d i s p a r i t y ,  a n d  t o  a  

s i g n i f i c a n t  e x t e n t ,  h a s  " e l i m i n a t e [ d ]  t h e  most common nond i sc r im-  

i n a t o r y  r e a s o n s "  f o r  i t ,  T e x a s  Depar tment  o f  Community A f f a i r s  v. 

B u r d i n e ,  450 U.S. 248, 254 ( 1 9 8 1 ) ?  

T h u s ,  t h e  q u e s t i o n  p r e s e n t e d  h e r e  g o e s  t o  t h e  a l l e g a t i o n s  

n e c e s s a r y  t o  s t a t e  a  p r i m a  f a c i e  c a s e  o f  d i s c r i m i n a t i o n ,  n o t  t o  

w h e t h e r  t h a t  c a s e  h a s  b e e n  p r o v e d  by  a  p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  i n  l i g h t  o f  a l l  t h e  e v i d e n c e  adduced  by b o t h  p a r t i e s  i n  

a n  e v i d e n t i a r y  h e a r i n g .  W h e t h e r  a  c l a i m a n t  h a s  s t a t e d  a  p r i m a  

f a c i e  c a s e  d e p e n d s  s o l e l y  u p o n  t h e  a l l e g a t i o n s  made by  t h e  

c l a i m a n t .  I f  t h e  u n r e b u t t e d  a l l e g a t i o n s  would p e r m i t  a  r a t i o n a l  

t r i e r  o f  f a c t  t o  f i n d  d i s c r i m i n a t i o n ,  t h e y  a r e  n o t  " w h o l l y  

i n c r e d i b l e n  a n d  m u s t  b e  c o n s i d e r e d  i n  t h e  a d v e r s a r i a l  t e s t i n g  

p r o c e s s  o f  a n  e v i d e n t i a r y  h e a r i n g .  B u r d i n e ,  450 U.S. a t  254 n. 7  

( " [ t l h e  p h r a s e  ' p r i m a  f a c i e  c a s e '  ... d e s c r i b e [ s l  t h e  p l a i n t i f f ' s  

bu rden  o f  p r o d u c i n g  enough e v i d e n c e  t o  p e r m i t  t h e  t r i e r  o f  f a c t  

t o  i n f e r  t h e  f a c t  a t  i s s u e " ) .  I n  c o n t r a s t ,  w h e t h e r  a  c l a i m a n t  h a s  

p roved  d i s c r i m i n a t i o n  by a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  i n  s u c h  

l5 J u s t  l a s t  T e r m ,  t h e  S u p r e m e  C o u r t  e m p h a s i z e d  t h a t  t h e  
C o n s t i t u t i o n  c a n n o t  t o l e r a t e  e v e n  t h e  " r i s k  o f  r a c i a l '  
p r e j u d i c e  i n f e c t i n g  a  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g . .  . . 
T u r n e r  v .  M u r r a y ,  - U.S. , 1 0 6  S .C t .  1 6 8 3 ,  1 6 8 8  ( 1 9 8 6 )  - 
( e m p h a s i s  s u p p l i e d ) .  



a h e a r i n g  " w i l l  depend i n  a g i v e n  case on  t h e  f a c t u a l  c o n t e x t  o f  

e a c h  c a s e  i n  l i g h t  o f  a l l  t h e  e v i d e n c e  p r e s e n t e d  by  b o t h  t h e  

[ c l a i m a n t ]  a n d  t h e  [ r e s p o n d e n t ]  ." Bazemore v.  F r i d a y ,  106 S.Ct .  

a t  3009. 

I n  t h e  r e m a i n d e r  o f  h i s  b r i e f ,  M r .  Rose  w i l l  d i s c u s s  t h e  

a l l e g a t i o n s  p r e s e n t e d  i n  s u p p o r t  o f  h i s  claim and w i l l  t h e n  show 

why t h e s e  a l l e g a t i o n s  mus t  n o t  be  d i s m i s s e d  w i t h o u t  a p p r o p r i a t e  

e v i d e n t i a r y  c o n s i d e r a t i o n .  I n  t h e  Appendix t o  t h i s  p e t i t i o n  M r .  

R o s e  h a s  s e t  o u t  t h e  s p e c i f i c  a l l e g a t i o n s  upon which h e  r e l i es  

and a s s e r t s  h i s  c l a i m .  App. 27a. 

A. M r .  Rose's P r i m a  F a c i e  Case: T h e  S t a t i s t i c a l  A n a l y s i s  
A l l e g e d  I n  S u p p o r t  O f  H i s  C la im 

I n  s u p p o r t  o f  h i s  c laim M r .  R o s e  p r e s e n t s ,  among o t h e r  

s t u d i e s ,  t h e  f i n d i n g s  o f  a  m u l t i v a r i a t e  s t a t i s t i c a l  a n a l y s i s  

c o n d u c t e d  by P r o f e s s o r  S a m u e l  Gross a n d  P r o f e s s o r  R o b e r t  

~ a u r 0 . l ~  C o m p a r i n g  t h e  d a t a  r e p o r t e d  t o  t h e  FBI by local  p o l i c e  

a g e n c i e s  c o n c e r n i n g  a l l  h o m i c i d e s  i n  F l o r i d a  a n d  s e v e n  o t h e r  

s t a t e s 1 7  b e t w e e n  1976 and 1980,  w i t h  s imi lar  d a t a  c o n c e r n i n g  t h e  

h o m i c i d e s  d u r i n g  t h i s  p e r i o d  f o r  w h i c h  d e a t h  s e n t e n c e s  were 

imposed, P r o f e s s o r s  G r o s s  and Mauro examined t h e  e f f e c t s  o f  e i g h t  

i n d e p e n d e n t  v a r i a b l e s  upon  t h e  s e n t e n c i n g  o u t c o m e s  o f  a l l  

h o m i c i d e s  d u r i n g  t h i s  f i v e - y e a r  period.18 

I n i t i a l l y ,  Gross and Mauro found  t h a t  43.3% o f  t h e  v i c t i m s  o f  

homic ide  i n  ~ l o r i d a  d u r i n g  t h i s  p e r i o d  ( 1 6 8 3  o u t  o f  3 4 8 6 )  were 

b l a c k ,  b u t  o n l y  10.9% o f  t h e  d e a t h  s e n t e n c e s  ( 1 4  o u t  o f  1 2 8 )  were 

i m p o s e d  f o r  b l a c k - v i c t i m  h o m i c i d e s .  I d .  a t  55 .  T o  d e t e r m i n e  - 
w h e t h e r  n o n - r a c i a l  f a c t o r s  migh t  e x p l a i n  t h i s  e x t r e m e  r ace -based  

l6 Gross & Mauro ,  P a t t e r n s  o f  D e a t h :  An A n a l y s i s  o f  R a c i a l  
D i s p a r i t i e s  i n  Capi ta l  S e n t e n c i n g  and Homicide V i c t i m i z a t i o n ,  
37 S t a n .  L. Rev. 27 (Nov. 1 9 8 4 ) .  

l7 The o t h e r  s t a t e s  were A r k a n s a s ,  G e o r g i a ,  I l l i n o i s ,  M i s s i s s i p -  
p i ,  N o r t h  C a r o l i n a ,  Oklahoma, and V i r g i n i a .  37 S t a n .  L. Rev. 
a t  49. 

l8 The  d a t a  c o n c e r n i n g  a l l  h o m i c i d e s  was c o l l e c t e d  f rom Supple-  
men ta ry  Homicide R e p o r t s  t h a t  a r e  f i l e d  w i t h  t h e  F B I  by local  
p o l i c e  a g e n c i e s ,  and t h e  d a t a  c o n c e r n i n g  h o m i c i d e s  f o r  which 
t h e  d e a t h  s e n t e n c e  was  imposed was c o l l e c t e d  from Death  Row 
U.S.A., p u b l i s h e d  by t h e  NAACP L e g a l  Defense  and E d u c a t i o n a l  
Fund.  37 S t a n .  L. Rev. a t  49-50. The p r o c e s s  by which t h e  
r e s e a r c h e r s  matched t h e  h o m i c i d e s  as  r e p o r t e d  t o  t h e  F B I  w i t h  
t h e  h o m i c i d e s  f o r  w h i c h  d e a t h  s e n t e n c e s  were i m p o s e d  is  
d e s c r i b e d  a t  50-54. 



d i s p a r i t y ,  G r o s s  a n d  Mauro e x a m i n e d  e i g h t  f a c t o r s  f o r  t h e i r  

i n d i v i d u a l  and c u m u l a t i v e  impac t  on  t h e  d e a t h  s e n t e n c i n g  d e t e r m i -  

n a t i o n :  (1) t h e  race o f  t h e  d e f e n d a n t ;  ( 2 )  t h e  r a c e  o f  t h e  v i c t i m ;  

( 3 )  t h e  commission o f  t h e  homic ide  i n  t h e  c o u r s e  o f  a  f e l o n y ;  ( 4 )  

t h e  r e l a t i o n s h i p  o f  t h e  o f f e n d e r  a n d  v i c t i m  ( s t r a n g e r  or non- 

s t r a n g e r ) ;  ( 5 )  t h e  k i l l i n g  o f  m u l t i p l e  v i c t i m s ;  ( 6 )  t h e  k i l l i n g  of  

a f e m a l e  v i c t i m ;  ( 7 )  t h e  u s e  o f  a gun;  and ( 8 )  t h e  l o c a t i o n  o f  t h e  

h o m i c i d e  ( u r b a n  or r u r a l ) .  - I d .  a t  49-66.19 They found t h a t  f i v e  

o f  t h e s e  f a c t o r s  h a d  a  " s t r o n g  a g g r e g a t e  e f f e c t n  on  t h e  l i k e l i -  

hood t h a t  a d e a t h  s e n t e n c e  would b e  imposed: t h e  c o m m i s s i o n  o f  a 

homic ide  i n  t h e  c o u r s e  o f  a n o t h e r  f e l o n y ,  t h e  k i l l i n g  o f  a s t r a n -  

g e r ,  t h e  k i l l i n g  of m u l t i p l e  v i c t i m s ,  t h e  k i l l i n g  o f  a w h i t e  

v i c t i m ,  a n d  t h e  c o m m i s s i o n  o f  t h e  h o m i c i d e  by a b l a c k  s u s p e c t .  

B e c a u s e  t h e  t h r e e  n o n - r a c i a l  f a c t o r s  were s o  h i g h l y  c o r r e -  

l a t e d  w i t h  d e a t h  s e n t e n c e s ,  Gross and Mauro e x p l o r e d  w h e t h e r  any  o f  

t h e s e  f a c t o r s  i n d i v i d u a l l y  migh t  e x p l a i n  t h e  s t r i k i n g  d i s p a r i t y  i n  

s e n t e n c i n g  w h i c h  a p p e a r e d  t o  o c c u r  b e c a u s e  o f  t h e  r a c e  o f  t h e  

s u s p e c t  a n d  v i c t i m .  None d i d .  Even  when a  n o n - r a c i a l  f a c t o r  

h i g h l y  a s s o c i a t e d  w i t h  c a p i t a l  s e n t e n c i n g  w a s  p r e s e n t ,  t h e  homi- 

c i d e s  w h i c h ,  i n  a d d i t i o n ,  i n v o l v e d  w h i t e  v i c t i m s  or b o t h  b l a c k  

s u s p e c t s  and w h i t e  v i c t i m s ,  w e r e  much more l i k e l y  t o  r e s u l t  i n  

d e a t h  s e n t e n c e s .  I d .  a t  5 6 - 6 l O 2 l  - 

l 9  T h e s e  f a c t o r s  were i d e n t i f i e d  b e c a u s e  t h e y  a r e  t h e  s u b j e c t  o f  
t h e  F B I ' s  Supp lemen ta ry  Homicide R e p o r t s .  - I d .  a t  49. 

20 W h i l e  t h e  r a w  d a t a  showed t h a t  w h i t e  h o m i c i d e  s u s p e c t s  we re ,  
o n  t h e  whole ,  a b o u t  twice a s  l i k e l y  t o  be  s e n t e n c e d  t o  d e a t h  
a s  b l a c k  s u s p e c t s ,  " t h e  r e l a t i o n s h i p  be tween  t h e  s u s p e c t ' s  
race and t h e  l i k e l i h o o d  o f  a d e a t h  s e n t e n c e  a p p e a r s  t o  b e  d u e  
e n t i r e l y  t o  t h e  f a c t  t h a t  b l a c k  s u s p e c t s  were more l i k e l y  t o  
k i l l  b l a c k  v i c t i m s  a n d  w h i t e  s u s p e c t s  were more  l i k e l y  t o  
k i l l  w h i t e  v i c t i m s .  I n d e e d ,  when w e  c o n t r o l  f o r  t h e  r a c e  o f  
t h e  v i c t i m ,  b l a c k s  who k i l l e d  w h i t e s  were s e v e r a l  t i m e s  more 
l i k e l y  t o  b e  s e n t e n c e d  t o  d e a t h  t h a n  w h i t e s  who k i l l e d  w h i t e s  
i n  e a c h  s ta te . "  - I d .  a t  55-56. 

T h e r e  was o n e  e x c e p t i o n  t o  t h i s  f i n d i n g  w i t h  r e s p e c t  t o  t h e  
r a c e  o f  t h e  s u s p e c t .  " C o n t r o l l i n g  f o r  b o t h  r a c e  o f  t h e  
s u s p e c t  a n d  f e l o n y  c i r c u m s t a n c e  d o e s  n o t  d i l u t e  t h e  c a p i t a l  
s e n t e n c i n g  d i s p a r i t i e s  by race o f  v i c t i m  b u t  i t  d o e s  c h a n g e  
t h e  r a c e - o f - s u s p e c t  p a t t e r n  [ : 1 . . . t h e r e  are no s u b s t a n t i a l  
d i f f e r e n c e s  i n  cap i t a l  s e n t e n c i n g  r a t e s  b e t w e e n  b l a c k s  who 
k i l l  w h i t e s  a n d  w h i t e s  who k i l l  w h i t e s  [ i n  t h e  c o u r s e  o f  
commi t t i ng  a f e l o n y ]  i n  F l o r i d a . "  - Id .  a t  57-58. 



I n  o r d e r  t o  d e t e r m i n e  whe the r  t h e  r a c i a l  d i s p a r i t i e s  might  be  

e x p l a i n e d  by a  c o m b i n a t i o n  o f  t h e  h i g h l y  p r e d i c t i v e ,  n o n - r a c i a l  

a g g r a v a t i n g  f a c t o r s  a c t i n g  t o g e t h e r ,  Gross and Mauro u n d e r t o o k  t w o  

a d d i t i o n a l  i n v e s t i g a t i v e  s t e p s  i n v o l v i n g  m u l t i v a r i a t e  a n a l y s i s .  

I d .  a t  66-69 .  F i r s t ,  t h e y  examined f o r  t h e  c u m u l a t i v e  e f f e c t  o f  - 
t h e s e  v a r i a b l e s  by  u s i n g  a  " s c a l e  o f  a g g r a v a t i o n . "  -- S e e  i d .  a t  

70-75 ( c a t e g o r i z i n g  a l l  homic ide  c a s e s  by number of  major  a g g r a v a t -  

i n g  f a c t o r s  p r e s e n t  -- 0 ,  1, or 2-3) .  Whi le  t h i s  a n a l y t i c a l  s t e p  

e x p l a i n e d  away t h e  r a c e - o f - s u s p e c t  d i s p a r i t y ,  t h e  r a c e - o f - v i c t i m  

d i s p a r i t y  p e r s i s t e d  j u s t  a s  s t r o n g l y .  2 2  Gross '  a n d  M a u r o ' s  

f i n d i n g s  o n  t h e  " s c a l e  of  a g g r a v a t i o n n  were a l s o  of  e x t r a o r d i n a r i l y  

h i g h  s t a t i s t i c a l  s i g n i f i c a n c e .  - I d .  a t  7 4 . 2 3  S e c o n d ,  t h e y  

u n d e r t o o k  a  m u l t i p l e  r e g r e s s i o n  a n a l y s i s  o f  t h e  known v a r i a b l e s  

a f f e c t i n g  a  F l o r i d a  c a p i t a l  s e n t e n c i n g  d e c i s i o n .  - I d .  a t  

75-83.24 T h r o u g h  t h i s  a n a l y s i s ,  Gross and Mauro found ,  a s  w e l l ,  

l a r g e  and  s t a t i s t i c a l l y  s i g n i f i c a n t  r a c e - o f -  
v i c t i m  e f f e c t s  o n  c a p i t a l  s e n t e n c i n g  i n  .. . 
F l o r i d a . . . .  A f t e r  c o n t r o l l i n g  f o r  t h e  e f f e c t s  
o f  a l l  o f  t h e  o t h e r  v a r i a b l e s  i n  o u r  d a t a  s e t ,  

22  " C o n t r o l l i n g  f o r  l e v e l  o f  a g g r a v a t i o n  ... e s s e n t i a l l y  
e l i m i n a t e s  a n y  i n d e p e n d e n t  r a c e - o f - s u s p e c t  e f f e c t .  [ T h e  
d a t a ]  r e v e a l  [ I  o n l y  s m a l l  a n d  i n c o n s i s t e n t  d i f f e r e n c e s  i n  
d e a t h  s e n t e n c i n g  r a t e s  between b l a c k s  who k i l l e d  w h i t e s  a n d  
w h i t e s  who k i l l e d  w h i t e s ,  a t  e a c h  l e v e l  o f  a g g r a v a t i o n . "  - I d .  
a t  71. 

23 Gross a n d  Mauro r e p o r t  t h e  o v e r a l l  l e v e l  o f  s t a t i s t i c a l  
s i g n i f i c a n c e  a s  p  (. .001,  and e x p l a i n  t h e  c o n c e p t  o f  s t a t i s -  
t i c a l  s i g n i f i c a n c e  ( i n  terms o f  t h e  " p - v a l u e " )  a n d  t h e  
meaning of  i t  a t  7 1  n.118. Whi le  t h e  C o u r t  is  f a m i l i a r  w i t h  
t h e  m e a n i n g  o f  s t a t i s t i c a l  s i g n i f i c a n c e ,  i t s  p r i o r  d e c i s i o n s  
h a v e  d i s c u s s e d  s i g n i f i c a n c e  i n  t e r m s  o f  " t w o  o r  t h r e e  
s t a n d a r d  d e v i a t i o n s .  " - S e e ,  e.g., C a s t a n e d a  v. P a r t i d a ,  430 
U.S. 4 8 2 ,  496-97 n.  1 7  ( 1 9 7 7 ) ( " A s  a  g e n e r a l  r u l e  f o r  ... 
l a r g e  s a m p l e s ,  i f  t h e  d i f f e r e n c e  b e t w e e n  t h e  e x p e c t e d  v a l u e  
and t h e  o b s e r v e d  number is g r e a t e r  t h a n  t w o  or t h r e e  s t a n d a r d  
d e v i a t i o n s ,  " t h a t  d i f f e r e n c e  can  be p r o p e r l y  deemed n o t  d u e  
t o  c h a n c e  b u t  i n s t e a d  t o  t h e  o p e r a t i o n  o f  t h e  f a c t o r  t e s t e d  
f o r ) .  P r o f e s s o r s  B a l d u s  and Cole h a v e  e x p l a i n e d  t h a t  a  r u l e  
r e q u i r i n g  t w o  o r  t h r e e  s t a n d a r d  d e v i t i o n s  " i s  e s s e n t i a l l y  
e q u i v a l e n t  t o  a  r u l e  r e q u i r i n g  s i g n i f i c a n c e  [ i n  t e r m s  o f  
" p - v a l u e " ]  a t  a  l e v e l  i n  t h e  r a n g e  be low 0.05 or 0.01." D. 
~ a l d u s  & J .  Co le ,  S t a t i s t i c a l  p roo f  of  D i s c r i m i n a t i o n  295-97 
( 1 9 8 0 ) .  T h u s  t h e  o v e r a l l  l e v e l  o f  s t a t i s t i c a l  s i q n i f i c a n c e  
r e p o r t e d  by Gross and Mauro f o r  t h e  " s c a l e  o f  a g g ; a v a t i o n n  
a n a l y s i s ,  p  ( . 0 0 1 ,  i s  - t e n  t imes  s t r o n g e r  t h a n  t h e  l e v e l  o f  
s i g n i f i c a n c e  r e q u i r e d  by t h e  C o u r t  i n  C a s t a n e d a  t o  s u p p o r t  a n  
i n f e r e n c e  of  d i s c r i m i n a t i o n .  

24  - S e e  q e n e r a l l y  Bazemore  v.  F r i d a y ,  1 0 6  S . C t .  a t  3008-3009 
( e x p l a i n i n g  t h a t  m u l t i p l e  r e g r e s s i o n  a n a l y s i s  is a n  appro-  
p r i a t e  e v i d e n t i a r y  t o o l  f o r  t h e  p r o o f  o f  d i s c r i m i n a t i o n  
b e c a u s e  o f  i t s  c a p a c i t y  t o  a c c o u n t  f o r  n o n d i s c r i m i n a t o r y  
f a c t o r s  t h a t  might  e x p l a i n  r a c i a l l y  d i s p a r a t e  r e s u l t s ) .  



t h e  k i l l i n g  o f  a w h i t e  v i c t i m  i n c r e a s e d  t h e  - - - - 
o d d s  o f  a d e a t h  s e n t e n c e  & a n  e s t i m a t e d  - - -  
f a c t o r  - o f  . . . about -- f i v e ~ l o r i d x .  . . 

I d .  a t  8 3  ( e m p h a s i s  s u p p l i e d )  .25 - 
To d e t e r m i n e  w h e t h e r  a p p e l l a t e  r e v i e w  may h a v e  r e s u l t e d  i n  a 

c o r r e c t i o n  o f  t h e  w i d e  r a c i a l  d i s p a r i t i e s  f o u n d  a t  t h e  t r i a l  

l e v e l ,  Gross and Mauro a l so  a n a l y z e d  t h e  r ac i a l  p a t t e r n s  o f  d e a t h  

s e n t e n c e s  a f f i r m e d  by  t h i s  C o u r t  compared t o  t h e  r a c i a l  p a t t e r n s  

o f  a l l  h o m i c i d e s ,  c o n t r o l l i n g  i n  t h e  p r o c e s s  f o r  t h e  most 

p r e d i c t i v e  n o n - r a c i a l  a g g r a v a t i n g  f a c t o r s .  T h e y  f o u n d  t h a t  t h e  

d i s p a r i t y  b e t w e e n  w h i t e - v i c t i m  d e a t h  s e n t e n c e s  and b l a c k - v i c t i m  

d e a t h  s e n t e n c e s  p e r s i s t e d  a t  a r a t i o  o f  s i x  t o  o n e  (2 .2% t o  U.4&)  

and c o u l d  n o t  b e  e x p l a i n e d  by a n y  o f  t h e  n o n - r a c i a l  p r e d i c t o r s  o f  

c a p i t a l  s e n t e n c i n g .  - I d .  a t  90. 

B e f o r e  r e a c h i n g  t h e i r  c o n c l u s i o n s  o n  t h e  b a s i s  o f  t h e s e  

f i n d i n g s ,  Gross a n d  Mauro  u n d e r t o o k  t w o  a d d i t i o n a l  s t e p s  o f  

a n a l y s i s .  F i r s t  t h e y  c o n s i d e r e d  w h e t h e r  i n f o r m a t i o n  n o t  i n c l u d e d  

i n  t h e i r  d a t a  m i g h t  e x p l a i n  t h e  r ac i a l  d i s p a r i t i e s  o n  n o n - r a c i a l  

g r o u n d s .  I n  t h i s  r e g a r d ,  t h e y  r e a s o n e d  t h a t  i n  o r d e r  f o r  a n  

o m i t t e d  v a r i a b l e  t o  c h a n g e  t h e  f i n d i n g s  t o  a n y  s i g n i f i c a n t  

d e g r e e ,  t h e  v a r i a b l e  would have  t o  meet t h r e e  c o n d i t i o n s :  "(1) it 

m u s t  b e  c o r r e l a t e d  w i t h  t h e  v i c t i m ' s  race ;  ( 2 )  i t  m u s t  b e  

c o r r e l a t e d  w i t h  c a p i t a l  s e n t e n c i n g ;  and ( 3 )  i t s  c o r r e l a t i o n  w i t h  

c a p i t a l  s e n t e n c i n g  must  n o t  b e  e x p l a i n a b l e  by t h e  e f f e c t s  o f  t h e  

v a r i a b l e s  t h a t  a r e  a l r e a d y  i n c l u d e d  i n  o u r  a n a l y s i s . "  - I d .  a t  

1 0 0 .  Af t e r  a n a l y z i n g  s e v e r a l  o m i t t e d  v a r i a b l e s  i n  r e l a t i o n  t o  

t h e s e   condition^,^^ t h e y  c o n c l u d e d :  " [ W l e  a r e  a w a r e  o f  n o  

25 A s  Gross a n d  Mauro  e x p l a i n e d ,  " I n  m u l t i p l e  r e g r e s s i o n ,  t h e  
c o e f f i c i e n t s  o f  t h e  i n d e p e n d e n t  v a r i a b l e s  a r e  e s t ima tes  o f  
t h e  s i z e  o f  t h e  e f f e c t s  o f  t h e s e  v a r i a b l e s  o n  t h e  outcome 
v a r i a b l e . .  . . [TI h e s e  c o e f f i c i e n t s  c a n  b e  r e - e x p r e s s e d  i n  a 
more a c c e s s i b l e  f o r m  -- a s  m u l t i p l i e r s  o f  t h e  o d d s  o f  t h e  
o u t c o m e . .  . . [ T h u s ,  ] [ i ]  n  F l o r i d a  t h e  o v e r a l l  o d d s  o f  a n  - --- 
o f f e n d e r  r e c e i v i n g  - t h e  d e a t h  p e n a l t y  - f o r  k i l l i n g  a w h i t e  
v i c t i m  were - 4 . 8  t imes g r e a t e r  t h a n  f o r  k i l l i n g  a b l a c k  -- 
v i c t i m .  " I d .  a t  77-79 ( e m p h a s i s  s u p p l i e d ) .  The s t a t i s t i c a l  
s i g n i f i c a n c e  f o r  t h e  r e s u l t s  o f  t h i s  r e g r e s s i o n  a n a l y s i s  was 
a l s o  pL .001 ,  a g a i n ,  t e n  t imes s t r o n g e r  t h a n  t h e  ~ a s t a n e d a  
t h r e s h o l d .  S e e  n. 2 3  , s u p r a .  - - 

26  T h e s e  i n c l u d e d  t h e  s t r e n g t h  o f  t h e  e v i d e n c e  o f  t h e  d e f e n -  
d a n t ' s  g u i l t  and t h e  c r i m i n a l  r e c o r d  o f  t h e  d e f e n d a n t .  - I d .  a t  
101.  



p l a u s i b l e  [ o m i t t e d  v a r i a b l e ]  t h a t  m i g h t  e x p l a i n  t h e  o b s e r v e d  

r ac i a l  p a t t e r n s  i n  c a p i t a l  s e n t e n c i n g  i n  l e g  it imate n o n d i s c r  i m -  

i n a t o r y  t e r m s . "  - I d .  a t  102 .  

S e c o n d ,  Gross a n d  Mauro  c o n s i d e r e d  t h e  f i n d i n g s  o f  o t h e r  

r e s e a r c h  i n  o r d e r  t o  a s s e s s  t h e  v a l i d i t y  o f  t h e i r  f i n d i n g s .  T h e y  

c o n c l u d e d  t h a t  t h e  f i n d i n g s  o f  o t h e r  r e s e a r c h  c o n d u c t e d  i n  

F l o r i d a  " c l o s e l y  p a r a l l e l "  t h e i r  f i n d i n g s  s h o w i n g  a s i z a b l e  

r a c e - o f - v i c t i m - b a s e d  d i s p a r i t y  i n  c a p i t a l  s e n t e n c i n g .  - I d .  a t  

1 0 2 . ~ ~  F u r t h e r ,  t h e  f i n d i n g s  o f  o t h e r  r e s e a r c h  c o n f i r m  " t h a t  

t h e  r ac i a l  p a t t e r n s  i n  c a p i t a l  s e n t e n c i n g  t h a t  w e  h a v e  o b s e r v e d  

f r o m  1 9 7 6  t h r o u g h  1980 have  b e e n  s t a b l e  phenomena i n  . . . F l o r i d a  

.. .." Id .28  

27 Gross a n d  Mauro  h e r e  c i t e  t o  B o w e r s  & P i e r c e ,  A r b i t r a r i n e s s  
a n d  D i s c r i m i n a t i o n  U n d e r  P o s t - F u r m a n  C a p i t a l  S t a t u t e s ,  26 
C r i m e  & D e l i n q .  5 6 3  ( 1 9 8 0 ) .  37  S t a n .  L .  Rev .  a t  1 0 2 .  
Howeve r ,  t h e i r  e a r l i e r  d i s c u s s i o n  o f  f o u r  o t h e r  F l o r i d a  
s t u d i e s ,  i d .  a t  43-44 ,  s h o w s  t h a t  t h e  f i n d i n g s  o f  o t h e r  
r e s e a r c h e r s  a s  w e l l  were i d e n t i c a l  c o n c e r n i n g  t h e  r a c e - o f -  
v i c t i m  e f f e c t  o n  c a p i t a l  s e n t e n c i n g  d e c i s i o n s .  - S e e  Note, 
D i s c r i m i n a t i o n  a n d  A r b i t r a r i n e s s  i n  C a ~ i t a l  Punishment :  An 

A. 

A n a l y s i s  o f  Post -Furman Murder Cases i n  Dade County ,  F l o r i d a ,  
1 9 7 3 - 1 9 7 6 ,  3 3  S t a n .  L .  Rev. 7 5  ( 1 9 8 0 ) ;  Zeisel ,  Race B i a s  i n  
t h e  A d m i n i s t r a t i o n  o f  t h e  D e a t h  P e n a l t v :  T h e  F l o r i d a  * 
E x p e r i e n c e ,  9 5  H a r v .  L. Rev .  456  ( 1 9 8 1 ) ;  R a d e l e t ,  R a c i a l  
C h a r a c t e r i s t i c s  a n d  t h e  I m p o s i t i o n  o f  t h e  Dea th  P e n a l t y ,  46 
Am. Soc .  Rev. 918 ( 1 9 8 1 ) :  R a d e l e t  & P i e r c e .  Race and P rosecu -  
t o r i a l  D i s c r e t i o n ' i n  ~ o m i c i d e  Cases [now p u b l i s h e d  a t  1 9  Law 
& Soc .  Rev. 587 ( 1 9 8 5 ) l .  Whi l e  n o t  c i t e d  by  Gross and Mauro, 
t h r e e  o t h e r  s t u d i e s  have  found  t h e  same r ac i a l  e f f e c t s .  S e e  

~ - ~ -~ ~ - 

F o l e y ,  T h e  ~ f f e c t  - o f  Race o n  t h e  I m p o s i t i o n  o f  t h e  D e x  
P e n a l t y  ( p a p e r  p r e s e n t e d  t o  sypos ium o f  t h e  American Psycho- 
l o g i c a l  A s s o c i a t i o n ,  S e p t e m b e r  1 9 7 9 ) ;  F o l e y  & P o w e l l ,  The 
D i s c r e t i o n  o f  P r o s e c u t o r s ,  J u d g e s ,  a n d  J u r i e s  i n  c a p i t a l  
Cases ,  7  C r i m .  J u s t .  J .  1 6  ( 1 9 8 2 ) ;  B o w e r s ,  The P e r v a s i v e n e s s  
o f  A r b i t r a r i n e s s  a n d  D i s c r i m i n a t i o n  U n d e r  P o s t - F u r m a n  
C a ~ i t a l  S t a t u t e s .  74 J. C r i m .  L. & C r i m i n o l o a v  1067 ( 1 9 8 3 ) .  

28 T h i s  i s  so b e c a u s e  t h e  d a t a  a n a l y z e d  i n  a l l  o f  t h e  o t h e r  
s t u d i e s  ( e x c e p t  t h e  A r k i n  s t u d y ,  33  S t a n .  L. Rev. 7 5 )  was f o r  
t h e  p e r i o d  1 9 7 2 - 1 9 7 8  a n d  was c o l l e c t e d  t h r o u g h  a d i f f e r e n t  
p r o c e s s  t h a n  t h a t  u t i l i z e d  by  Gross a n d  Mauro :  I t  was 
c o l l e c t e d  b y  a f i e l d  i n v e s t i g a t i o n  m e t h o d  s i m i l a r  t o  t h a t  
e m p l o y e d  b y  P r o f e s s o r  B a l d u s  i n  G e o r g i a .  S e e  R a d e l e t  & 
P i e r c e ,  s u p r a ,  1 9  L a w  & Soc .  Rev. a t  595-96. The p r o c e s s  o f  
d a t a  c o l l e c t i o n  and t h e  k i n d  o f  d a t a  c o l l e c t e d  were d e s c r i b e d  
i n  F o l e y  & P o w e l l ,  s u p r a ,  7  C r i m .  J u s t .  Rev. a t  17-18: 

T h e  i n f o r m a t i o n  was g a t h e r e d  f rom c o u r t  r e c o r d s  by 
l a w  s t u d e n t s  u s i n g  a s t a n d a r d  f o r m .  T h e  d a t a  
c o n s i s t e d  o f  d e m o g r a p h i c  i n f o r m a t i o n  o n  t h e  
o f f e n d e r  a n d  v i c t i m ,  information c o n c e r n i n g  t h e  
o f f e n s e ,  a n d  i n f o r m a t i o n  c o n c e r n i n g  t h e  t r i a l  and  
i t s  outcome.  The demograph ic  i n f o r m a t i o n  c o n s i s t e d  
o f :  a g e ,  r ace ,  s e x ,  e d u c a t i o n  ( o f  d e f e n d a n t  a n d  
v i c t i m ) ,  o c c u p a t i o n  ( o f  d e f e n d a n t  a n d  v i c t i m  -- 
unemployed,  i l l e g a l  o c c u p a t i o n ,  u n s k i l l e d ,  s k i l l e d ,  
or  p r o f e s s i o n a l ) ,  and p r i o r  c o n v i c t i o n s  o f  d e f  e n -  
d a n t  ( n o n e ,  m i s d e m e a n o r s ,  f e l o n y ) .  I n f o r m a t i o n  
c o l l e c t e d  o n  t h e  o f f e n s e  i n c l u d e d :  crime a s  



With r e s p e c t  t o  r e s e a r c h  conduc ted  i n  G e o r g i a  and M i s s i s s i p -  

p i ,  Gross and Mauro found n o t  o n l y  f u r t h e r  c o n f i r m a t i o n  o f  t h e i r  

f i n d i n g s ,  b u t  more  s i g n i f i c a n t l y ,  s t r o n g  c o n f i r m a t i o n  o f  t h e  

v a l i d i t y  of  t h e i r  a n a l y t i c a l  m e t h o d o l o g y .  T h e  B a l d u s  s t u d y  i n  

G e o r g i a  a n d  t h e  B e r k  s t u d y  i n  M i s s i s s i p p i  c o n s i d e r e d  many more 

s e n t e n c i n g  v a r i a b l e s  t h a n  Gros s1  a n d  M a u r o ' s  s t u d y  -- " a s  many 

v a r i a b l e s  a s  o n e  c o u l d  e v e r  hope t o  col lect  [ i n f o r m a t i o n  on]  i n  a 

s t u d y  o f  s e n t e n c i n g  p r a c t i c e s . "  - I d .  a t  104-105. S i n c e  t h e  ma jo r  

q u e s t i o n  c o n c e r n i n g  t h e  v a l i d i t y  o f  t h e i r  s t u d y  was t h e  impact  o f  

o m i t t e d  v a r i a b l e s ,  Gross and Mauro b e l i e v e d  it c r u c i a l  t o  examine 

t h e  e f f e c t s  o n  r a c i a l  d i s p a r i t i e s  o f  t h e  i n c l u s i o n  of  v a r i a b l e s  

t h e y  c o u l d  n o t  t a k e  i n t o  a c c o u n t .  B e c a u s e  Gross1  a n d  M a u r o ' s  

s t u d y  h a d  a l s o  f o c u s e d  upon G e o r g i a  and M i s s i s s i p p i ,  t h e  s t u d i e s  

by B a l d u s  and Berk  i n  t h o s e  t w o  s t a t e s  p r o v i d e d  t h e  o p p o r t u n i t y .  

I n  c o m p a r i n g  t h e i r  f i n d i n g s  i n  G e o r g i a  a n d  M i s s i s s i p p i  t o  t h e  

f i n d i n g s  o f  B a l d u s  and Berk ,  Gross and Mauro n o t e d  

t w o  i m p o r t a n t  f a c t s :  (1) T h e  r a c e - o f - v i c t i m  
c o e f f i c i e n t  r e m a i n s  s t a t  i s t i c a l l y  s i g n i f i c a n t  
r e g a r d l e s s  o f  t h e  o t h e r  v a r i a b l e s  i n c l u d e d  i n  
t h e  e q u a t i o n s .  ( 2 )  A f t e r  c o n t r o l l i n g  f o r  t h e  
v a r i a b l e s  i n  o u r  s t u d y ,  t h e  i n t r o d u c t i o n  o f  any  
number of  a d d i t i o n a l  c o n t r o l  v a r i a b l e s  e i t h e r  
h a s  l i t t l e  i m p a c t  o n  t h e  m a g n i t u d e  o f  t h e  
r a c e - o f - v i c t i m  e f f e c t ,  o r  e lse  it i n c r e a s e s  t h e  
s i z e  o f  t h e  r a c e - o f - v i c t i m  d i s p a r i t i e s .  

I d .  a t  104 ;  see a l s o  i d .  a t  104-05. A c c o r d i n g l y ,  Gross and Mauro - --- 
conc luded  t h a t  

t h e  c o n s i s t e n c y  b e t w e e n  t h e  B a l d u s  a n d  B e r k  
f i n d i n g s  and o u r  own . . . v a l i d a t e s  o u r  method-  
o l o g y . . . .  The  major  p o t e n t i a l  p rob lem w i t h  o u r  
s t u d y  is t h e  impact  o f  o m i t t e d  v a r i a b l e s ;  t h e  
B a l d u s  s t u d y  i n d i c a t e s  t h a t  g i v e n  t h e  v a r i a b l e s  

c h a r g e d  ( e v e r y  c a s e  s t u d i e d  was a n  i n d i c t m e n t  f o r  
f i r s t  d e g r e e  m u r d e r ) ,  a d d i t i o n a l  o f f e n s e s  ( w h e t h e r  
o r  n o t  t h e r e  were a n y  a c c o m p l i c e s ) ,  c o u n t y ,  a n d  
c i r c u m s t a n c e s  o f  t h e  crime ( s p o u s e  o n  s p o u s e ,  
p a r e n t  o n  c h i l d ,  v i c t i m  is o t h e r  member of  f a m i l y ,  
a r g u m e n t  o v e r  money,  a r g u m e n t  w h i l e  d r i n k i n g ,  
l o v e r s  q u a r r e l ,  q u a r r e l  w i t h  someone  o t h e r  t h a n  
l o v e r ,  f e l o n y ,  p o s s i b l e  f e l o n y ) ,  r e l a t i o n s h i p  
b e t w e e n  t h e  d e f e n d a n t  and v i c t i m  ( r e l a t i v e ;  l o v e r ;  
ex-spouse ;  e s t r a n g e d  s p o u s e  o r  e x - l o v e r ;  l o v e r  o f  
s p o u s e ,  e x - s p o u s e ,  o r  p r e s e n t  l o v e r ;  f r i e n d ;  
a c q u a i n t a n c e ;  n o n e ) ,  a n d  w e a p o n s  u s e d  ( f i r e a r m s ,  
k n i v e s ,  o t h e r  w e a p o n ,  o r  h a n d s ) .  I n f o r m a t i o n  on  
t h e  t r i a l  i n c l u d e d :  w h e t h e r  t h e  t r i a l  was  h e l d  o r  
c h a r g e s  were d i s m i s s e d ,  whe the r  d e f e n d a n t  p l e a d e d  
g u i l t y  o r  n o t  g u i l t y ,  t y p e  o f  a t t o r n e y  ( p u b l i c  
d e f e n d e r ,  c o u r t  a p p o i n t e d ,  o r  p r i v a t e ) ,  s e n t e n c e  
recommended  by  j u r y ,  a n d  s e n t e n c e  g i v e n  by  t h e  
judge.  



t h a t  a r e  r e p o r t e d  i n  o u r  d a t a  and  a n a l y z e d  i n  
t h i s  a r t i c l e ,  it is u n n e c e s s a r y  t o  o u r  c o n c l u -  
s i o n  t o  c o n t r o l  f o r  o t h e r  v a r i a b l e s  wh ich  are  
m i s s i n g .  

I d .  a t  1 0 5 . ~ ~  - 

On t h e  b a s i s  o f  t h e s e  a n a l y t i c a l  s t e p s ,  G r o s s  a n d  M a u r o  

c o n c l u d e d  t h a t  " [ t l h e  major f a c t u a l  f i n d i n g  o f  t h i s  s t u d y  i s  

s i m p l e :  T h e r e  h a s  b e e n  r a c i a l  d i s c r i m i n a t i o n  i n  t h e  i m p o s i t i o n  

o f  t h e  d e a t h  p e n a l t y  u n d e r  [ ~ l o r i d a ' s ]  pos t -Furman  s t a t u t e [ ] .  . . . 
T h e  d i s c r i m i n a t i o n  t h a t  w e  f o u n d  is based o n  t h e  race  o f  t h e  

v i c t i m ,  and it is a r e m a r k a b l y  s t a b l e  a n d  c o n s i s t e n t  phenomen-  

on.. . .  I d .  a t  105 .  - 
B, The  A l l e g a t i o n s  S e t  F o r t h  I n  S u p p o r t  Of M r ,  R o s e ' s  C l a i m  A r e  

N o t  " W h o l l y  I n c r e d i b l e "  And Thus  A r e  N o t  S u b j e c t  To Summary 
D i s m i s s a l  

A c la im s u p p o r t e d  by  f a c t u a l  a l l e g a t i o n s  wh ich ,  i f  p r o v e d ,  

would e s t a b l i s h  t h e  r i g h t  t o  r e l i e f  , may n e v e r t h e l e s s  be d i s -  

m i s s e d  s u m m a r i l y  i f  t h o s e  a l l e g a t i o n s  are " w h o l l y  i n c r e d i b l e , "  

B l a c k l e d g e  v. A l l i s o n ,  431  U.S. a t  74. "The c r i t i c a l  q u e s t i o n  is 

w h e t h e r  [ t h e ]  a l l e g a t i o n s ,  when v i e w e d  a g a i n s t  t h e  record . .. 
[ a r e ]  so ' p a l p a b l y  i n c r e d i b l e , '  . . . so  ' p a t e n t l y  f r i v o l o u s  or 

f a l s e , ' . .  . as  t o  w a r r a n t  summary  d i s m i s s a l . "  I d .  a t  76 ( c i t a -  - 
t i o n s  o m i t t e d ) .  F a c t u a l  a l l e g a t i o n s  a r e  - n o t  w h o l l y  i n c r e d i b l e  

u n d e r  t h i s  t e s t  s i m p l y  b e c a u s e  t h e y  may a p p e a r  " i m p r o b a b l e . "  

M a c h i b r o d a  v .  U n i t e d  S t a t e s ,  368  U.S. a t  495-96. Thus ,  i f  " t h e  

s p e c i f i c  and  d e t a i l e d  f a c t u a l  a s s e r t i o n s  o f  t h e  p e t i t i o n e r ,  w h i l e  

i m p r o b a b l e ,  c a n n o t  a t  t h i s  j u n c t u r e  b e  s a i d  t o  be i n c r e d i b l e , "  

i d .  a t  4 9 6 ,  t h e  c l a i m  w h i c h  res ts  u p o n  t h o s e  a l l e g a t i o n s  mus t  - 

r e c e i v e  a p p r o p r i a t e  e v i d e n t i a r y  c o n s i d e r a t i o n .  

29  To  a l esse r  e x t e n t  t h a n  t h e  B a l d u s  a n d  B e r k  s t u d i e s ,  b u t  
s t i l l  t o  a s i g n i f i c a n t  e x t e n t ,  s t u d i e s  by  F o l e y  a n d  P o w e l l  
( 1 9 8 2 )  a n d  B o w e r s  ( 1 9 8 3 ) ,  see n . 2 7 ,  s u p r a ,  l e n d  f u r t h e r  
c o r r o b o r a t i o n  t o  t h e  Gross -Mauro  me thodo logy  f o r  t h e s e  same 
r e a s o n s .  B e c a u s e  t h e  F o l e y - P o w e l l  a n d  B o w e r s  s t u d i e s  
u t i l i z e d  f i e l d  i n v e s t i g a t i o n  t o  c o l l e c t  d a t a ,  - see n. 28, 
s u p r a ,  t h e s e  s t u d i e s  a n a l y z e d  t h e  e f f e c t s  o f  more i n d e p e n d e n t  
v a r i a b l e s  -- f o u r t e e n  i n  t h e  Fo l ey -Powe l l  s t u d y ,  7  C r i m .  J .  
Rev. a t  1 8 ,  and s e v e n t e e n  i n  t h e  B o w e r s  s t u d y ,  74 J .  C r i r n .  L.  
& C r i m i n o l o g y  a t  1072-73 -- y e t  s t i l l  f o u n d  s i z a b l e  r a c e - o f -  
v i c t i m  d i s p a r i t i e s  i n  c a p i t a l  s e n t e n c i n g .  F o l e y  & P o w e l l ,  a t  
1 9 ,  21;  B o w e r s ,  a t  1074 ,  1080 ,  1085.  



When fairly considered, Mr. Hose's claim, based upon the 

Gross-Mauro study and other studies of Florida capital sentencing 

decisions, cannot be found "wholly incredible." 

If discrimination can be shown by statistical evidence, a 

claimant's allegations must be "sufficient" in two respects in 

order to survive summary dismissal. First, the allegations must 

reveal racial disparities of a sufficient magnitude to permit the 

factfinder to infer that race has been a consideration in the 

imposition of death sentences. Second, the petitioner's allega- 

tions must sufficiently eliminate the potential nondiscriminatory 

reasons for the racial disparities to permit the factfinder to 

infer that the disparities are "unexplainable on grounds other 

than race," Village of Arlington Heights v. Metropolitan Housing 

Development Corp., 429 U.S. 252, 266 (1977). While significant 

racial disparities alone would be enough in some circumstances to 

permit the inference of discrimination, - id. at 266 & n.13, these 

circumstances have been limited to cases involving "stark" 

disparities like those presented in Yick Wo v. Hopkins, 118 U.S. 

356, 6 S.Ct. 1064, 1073 (1886) (ordinance excluding 100% of 

Chinese citizens and 0% of non-Chinese citizens from further 

conduct of laundry business) and Gomillion v. Lightfoot, 364 U.S. 

339, 341 (1960 ) (statute redefining the boundaries of Tuskegee, 

Alabama to "remove from the city all save four or five of its 4OU 

Negro voters while not removing a single white voter"), and to 

jury composition cases which, though involving less extreme 

disparities, permit an inference of discrimination "[blecause of 

the nature of the jury-selection task...." Village of Arlington 

Heights, 429 U.S. at 266 n.13. Neither of these circumstances is 

presented here, for the disparities are not as stark as those in 

Yick Wo or G ~ m i l l i o n , ~ ~  and the jury selection task is far -- 
simpler than the capital sentencing t a ~ k . 3 ~  Accordingly, "a 

30 In comparison to those cases, where the disparities were or 
nearly were 100 percentage points, the racial disparity in 
Florida's capital sentencing decisions is 32.4 percentage 
points (43.3% of homicide victims are black but only 10.9% of 
all the death sentences imposed are for black-victim homi- 
cides). 

31 see Gross, Race and Death: The Judicial Evaluation of 
Evidence of Discrimination in Capital Sentencing, 18 U.C.D. 



litigant who wishes to prove racial discrimination in sentencing 

must also show that plausible nonracial factors do not explain 

any apparent racial disparity." Gross, 18 U.C.D. L. Rev. at 

Mr. Rose's allegations reveal that the magnitude of the 

race-based disparity in capital sentencing in Florida is virtual- 

ly identical to the magnitude of the disparity in Georgia. After 

multiple regression analysis of the Florida data, Gross and Mauro 

found that the likelihood of receiving a death sentence in 

Florida for killing a white victim was 4.8 times greater than for 

killing a black victim. Using the same methodology, Baldus found 

a 4.3 times greater likelihood of death for killing a white 

victim in Georgia. McCleskey v. Kemp, 753 F.2d at 897.32 

While the statistical analysis must "eliminate [I the most 

common nondiscriminatory reasons" for the racial disparity, Texas 

Department of Community Affairs v. Burdine, 450 U.S. at 254 

(emphasis supplied), it is not required to eliminate every 

conceivable reason -- either for the claimant to survive summary 
dismissal or for the claimant to prevail in an evidentiary 

hearing. See also Bazemore v. Friday, 106 S.Ct. at 3009. That -- 
there may be "many [other] factors go[ing] into" the allegedly 

discriminatory decisions does not defeat the prima facie case if 

it is otherwise sufficient to permit an inference of discrimina- 

tion. - Id. at 3010 n.14. While respondents may defend against a 

prima facie case on this basis in an evidentiary hearing, they 

cannot defeat it by simply "declar[ing] ... that many [other] 
factors go into" the decisions. Id. Rather, they must "demon- 

strate that when these [other] factors [are] properly organized 

and accounted for there [is] no significant disparity.. . .I1 - Id. 

(emphasis supplied). Accordingly, if the claimant's statistical 

L. Rev. 1275, 1309-1310 (1985) (explaining why racial 
disparity alone can permit the inference of discrimination in 
jury-selection cases, since "no criteria other than eligibil- 
ity are supposed to be considered," and in contrast, why 
racial disparity alone cannot permit a similar inference in 
capital cases, since "many factors are supposed to be 
considered in sentencing" ) . 

32 The method for computing this expression of "odds" is 
described by Gross and Mauro, supra, 37 Stan. L. Rev. at 77. 



a n a l y s i s  e l i m i n a t e s  t h e  most common n o n d i s c r i m i n a t o r y  e x p l a n a -  

t i o n s  f o r  d i s c r i m i n a t i o n ,  he  or  s h e  is e n t i t l e d  t o  p r o c e e d  t o  a n  

e v i d e n t i a r y  h e a r i n g ,  where  a l l  o f  t h e  n o n d i s c r i m i n a t o r y  e x p l a n a -  

t i o n s  deemed r e l e v a n t  b y  t h e  p a r t i e s  c a n  b e  p r e s e n t e d ,  a n d  i n  

l i g h t  o f  b o t h  p a r t i e s '  a n a l y s e s ,  t h e  t r i e r  o f  f a c t  c a n  d e t e r m i n e  

w h e t h e r  "it is more l i k e l y  t h a n  n o t  t h a t  i m p e r m i s s i b l e  d i s c r i m i -  

n a t i o n  e x i s t s . . . . "  - ~ d .  a t  3 0 0 9 . ~ ~  

M r .  Rose's a l l e g a t i o n s  p l a i n l y  meet t h e s e  t h r e s h o l d  r e q u i r e -  

m e n t s .  T h e  s t u d i e s  by  Gross a n d  Mauro  a n d  o t h e r  F l o r i d a  re- 

s e a r c h e r s  h a v e  e x p l i c i t l y  t a k e n  i n t o  a c c o u n t  t h e  "most  common" 

n o n d i s c r i m i n a t o r y  r e a s o n s  f o r  c a p i t a l  s e n t e n c i n g  d i s p a r i t i e s  

b a s e d  o n  race .  A s  Gross  a n d  Mauro  f o u n d ,  k i l l i n g  d u r i n g  t h e  

commiss ion  o f  a f e l o n y ,  k i l l i n g  m u l t i p l e  v i c t i m s ,  a n d  k i l l i n g  a 

s t r a n g e r  a r e  a l l  n o n d i s c r i m i n a t o r y  f a c t o r s  h i g h l y  p r e d i c t i v e  o f  

-- t h a t  is, among t h e  most common r e a s o n s  f o r  -- a d e a t h  s e n -  

t e n c e .  Y e t  when t h e s e  f a c t o r s  a r e  t a k e n  i n t o  a c c o u n t ,  t h e  

l i k e l i h o o d  o f  a d e f e n d a n t  r e c e i v i n g  t h e  d e a t h  s e n t e n c e  r e m a i n s  

a lmost  f i v e  t imes g r e a t e r  i f  t h e  v i c t i m  i s  w h i t e  i n s t e a d  o f  

b l a c k .  34 

33 Of c o u r s e ,  t h e  S t a t e  h a s  n e v e r  b e e n  r e q u i r e d  t o  make s u c h  a 
showing ,  s i n c e  t h e r e  h a s  n e v e r  been  a n  e v i d e n t i a r y  h e a r i n g  
i n  t h e  s t a t e  (or  f e d e r a l )  c o u r t s  o n  t h i s  claim o f  d i s c r i m i n a -  
t i o n .  T h i s  C o u r t  h a s  c o n s i s t e n t l y  h e l d ,  a s  w i t h  s i m i l a r  
a l l e g a t i o n s  p r e d a t i n g  t h e  G r o s s - M a u r o  s t u d y ,  - s e e  n .  7, 
s u p r a ,  t h a t  t h i s  s t u d y  " d o [ e s ]  n o t  c o n s t i t u t e  a s u f f i c i e n t  
p r e l i m i n a r y  f a c t u a l  b a s i s  t o  s t a t e  a c o g n i z a b l e  c l a i m "  s i n c e  
b e i n g  f i r ~ ~ p r e s e n t e d  w i t h  it i n  ~ u l l i v a n  v .  S t a t e ,  441  So. 
6 0 9 ,  6 1 4  ( F l a .  1 9 8 3 ) .  S e e  Adams v .  S t a t e ,  449  So.2d 8 1  
820-21 ( F l a .  1 9 8 4 ) :  Ford  v. Wainwricaht. 451  So.2d 471.  474- 
( F l a .  1 ' 984 ) ;  ~ a d k s o n  v .  S t a t e ,  4 - 5 2 ' ~ 0 . 2 d  5 3 3 ,  5 3 6  ( F 1  
1 9 8 4 ) ;  S t a t e  v .  W a s h i n g t o n ,  4 5 3  S o . 2 d  3 8 9 ,  391-92  ( F 1  
1 9 8 4 ) :  D o b b e r t  v .  S t a t e .  456  S o . 2 d  4 2 4 .  429  ( F l a .  1 9 8 4  
s t a t k ' v .  H e n r v .  456  ~ o . 2 d  - .  

S t a t e ,  457 s o l i d  1 3 8 0 ,  1 3 8 1  
S o . 2 d  1 1 9 ,  1 2 0  ( F l a .  1 9 8 5 )  
F.L.W. 294- ( F l a .  - 1986 ) .  

4 6 6 ,  468  ( F l a .  1 9 8 4 ) ;  S m i t h  
( F l a .  1 9 8 4 ) ;  S i r e c i  v. S t a t e ,  4  
; Bundy v. S t a t e ,  So.2d , 

34 I t  s h o u l d  b e  n o t e d  as w e l l  t h a t  Gross' and Mauro ' s  a c c o u n t i n g  
f o r  t h e  r e l a t i o n s h i p  be tween  t h e  d e f e n d a n t  and t h e  v i c t i m  h a s  
e l i m i n a t e d  t w o  o f  t h e  f o u r  f a c t o r s  p r e s e n t e d  by t h e  S t a t e  o f  
F l o r i d a ,  i n  S p i n k e l l i n k  v .  W a i n w r i g h t ,  s u p r a ,  a s  t h e  non- 
d i s c r i m i n a t o r y  r e a s o n s  f o r  t h e  r a c e - o f - v i c t i ~ n  d i s p a r i t y  i n  
F l o r i d a ' s  c a p i t a l  s e n t e n c i n g  d e c i s i o n s .  " A s  a g e n e r a l  r u l e ,  
t h e  S t a t e  c o n t e n d e d ,  m u r d e r s  i n v o l v i n g  b l a c k  v i c t i m s  have  n o t  
p r e s e n t e d  f a c t s  and c i r c u m s t a n c e s  a p p r o p r i a t e  f o r  i m p o s i t i o n  
o f  t h e  d e a t h  p e n a l t y  . . . [ , ]  [ s u c h  murde r s ]  h a v [ i n g l  i n  t h e  
p a s t  f a l l e n  i n t o  t h e  c a t e g o r y  o f  ' f a m i l y  q u a r r e l s ,  l o v e r s  
q u a r r e l s ,  l i q u o r  q u a r r e l s ,  [ a n d ]  bar room q u a r r e l s . ' "  578 F.2d 
a t  612 & n.37.  T a k i n g  i n t o  a c c o u n t  o n l y  h o m i c i d e s  i n  w h i c h  
t h e  d e f e n d a n t  and t h e  v i c t i m  were s t r a n g e r s ,  however -- t h u s  
e l i m i n a t i n g  h o m i c i d e s  a r i s i n g  f rom f a m i l y  q u a r r e l s  or  l o v e r s '  
q u a r r e l s  -- Gross a n d  Mauro found  t h a t  e v e n  i n  s u c h  c i rcum-  



M o r e o v e r ,  t h e  c a p i t a l  s e n t e n c i n g  s t u d i e s  i n  G e o r g i a  a n d  

M i s s i s s i p p i  by B a l d u s  and Be rk  -- which  h a v e  e l i m i n a t e d  a l l  o r  

v i r t u a l l y  a l l  o f  t h e  p o t e n t i a l  n o n d i s c r i m i n a t o r y  r e a s o n s  f o r  

r a c i a l  d i s p a r i t i e s  i n  c a p i t a l  s e n t e n c i n g  -- a n d  t h e  c a p i t a l  

s e n t e n c i n g  s t u d i e s  i n  F l o r i d a  u n d e r t a k e n  by F o l e y ,  P o w e l l ,  and 

B o w e r s  -- w h i c h  h a v e  e l i m i n a t e d  p o t e n t i a l  n o n d i s c r i m i n a t o r y  

r e a s o n s  f o r  t h e s e  r a c i a l  d i s p a r i t i e s  i n  a d d i t i o n  t o  t hose  

e l i m i n a t e d  by Gross and Mauro -- have  l e d  t o  i d e n t i c a l  f i n d i n g s  

c o n c e r n i n g  r a c e - o f - v i c t i m  d i s p a r i t i e s .  The d i s p a r i t i e s  f ound  by 

Gross and Mauro i n  G e o r g i a ,  M i s s i s s i p p i ,  a n d  F l o r i d a  h a v e  n o t  

b e e n  r e d u c e d  o r  e x p l a i n e d  when a d d i t i o n a l  e x p l a n a t o r y  f a c t o r s  

h a v e  been  t a k e n  i n t o  a c c o u n t .  Thus ,  it is  r e a s o n a b l e  t o  i n f e r ,  as  

Gross a n d  Mauro  h a v e ,  t h a t  t h e i r  F l o r i d a  s t u d y  is j u s t  as  v a l i d  

a n  a s s e s s m e n t  o f  s e n t e n c i n g  d e c i s i o n s .  

Having  d e m o n s t r a t e d  r ac i a l  d i s c r i m i n a t i o n  o f  a n  u n c o n s t i t u -  

t i o n a l  m a g n i t u d e  and h a v i n g  e l i m i n a t e d  t h e  most common n o n d i s -  

c r i m i n a t o r y  f a c t o r s  t h a t  m i g h t  e x p l a i n  away  t h e  r a c i a l  d i s -  

p a r i t i e s  i n  F l o r i d a ' s  c a p i t a l  s e n t e n c i n g  d e c i s i o n s ,  M r .  R o s e ' s  

p r o f f e r e d  s t a t i s t i c s  m a n i f e s t l y  permit a n  i n f e r e n c e  o f  d i s c r i m -  

i n a t i o n .  N o t h i n g  more c a n  b e  or  s h o u l d  be  r e q u i r e d  i n  o r d e r  f o r  

a  p o s t - c o n v i c t i o n  claim t o  s u r v i v e  summary d i s m i s s a l .  T h e r e  i s ,  

h o w e v e r ,  a n  a d d i t i o n a l  c o m p e l l i n g  r e a s o n  f o r  t h i s  c o n c l u s i o n  i n  

M r .  Rose's case: t h e  " u n i q u e  o p p o r t u n i t y  f o r  r a c i a l  p r e j u d i c e  t o  

o p e r a t e  b u t  r e m a i n  u n d e t e c t e d n  i n  c a p i t a l  s e n t e n c i n g  p roceed -  

i n g s .  T u r n e r  v .  Murray,  1 0 6  S.Ct .  a t  1687.  

A s  t h e  Supreme C o u r t  r e c o g n i z e d  i n  T u r n e r ,  " [ b l e c a u s e  o f  t h e  

r a n g e  o f  d i s c r e t i o n  e n t r u s t e d  t o  a  j u r y  i n  a  c a p i t a l  s e n t e n c i n g  

h e a r i n g ,  t h e r e  is  a u n i q u e  o p p o r t u n i t y  f o r  r a c i a l  p r e j u d i c e  t o  

o p e r a t e  b u t  r ema in  u n d e t e c t e d . "  - I d .  S i n c e  " [ t l h e  r i s k  o f  r ac i a l  

p r e j u d i c e  i n f e c t i n g  a c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  is e s p e c i a l l y  

s t a n c e s ,  a d e a t h  s e n t e n c e  was f i v e  times more l i k e l y  t o  b e  
imposed when t h e  v i c t i m  was w h i t e  i n s t e a d  o f  b l a c k .  

When F o l e y  and  P o w e l l ,  and t h e r e a f t e r  B o w e r s ,  c o n t r o l l e d  f o r  
t h e  o t h e r  t w o  n o n d i s c r i m i n a t o r y  f a c t o r s  u r g e d  b y  t h e  S t a t e  
-- " l i q u o r  q u a r r e l s  a n d  b a r r o o m  q u a r r e l s "  -- t h e  r ace -o f -  
v i c t i m  d i s p a r i t i e s  r e m a i n e d  a n d  were j u s t  as s i z a b l e .  S e e  
F o l e y  a n d  P o w e l l ,  n .  - 2 7  , s u p r a ,  a t  1 8 - 2 2 ;  B o w e r s ,  n .  27, 
s u p r a ,  a t  1073-75,  1078-81,  1083-86.  



s e r i o u s  i n  l i g h t  o f  t h e  comple t e  f i n a l i t y  o f  t h e  d e a t h  s e n t e n c e , "  

i d .  a t  1 6 8 8 ,  t h e  C o u r t  was u n w i l l i n g  t o  t o l e r a t e  t h a t  r i s k  i n  a  - 
c a p i t a l  s e n t e n c i n g  p r o c e e d i n g ,  e v e n  though  it h a s  been  w i l l i n g  t o  

t o l e r a t e  i t  t o  a  l i m i t e d  e x t e n t  i n  n o n - c a p i t a l  t r i a l s .  - I d .  a t  

1688  n.8 ( d i s t i n g u i s h i n g  R i s t a i n o  v.  R o s s ,  424 U . S .  589 ( 1 9 7 6 ) ) .  

What i s  shown s t a r k l y  by  M r .  Rose's a l l e g a t i o n s  is a  f a r  

g r e a t e r  " r i s k  o f  r a c i a l  p r e j u d i c e  i n f l u e n c i n g  ... c a p i t a l  

s e n t e n c i n g  p r o c e e d i n g [ s I n  t h a n  was  shown i n  T u r n e r .  The  o n l y  

s h o w i n g  o f  t h i s  r i s k  i n  T u r n e r  was t h a t  t h e  d e f e n d a n t  was b l a c k  

a n d  t h e  v i c t i m  w h i t e .  - I d .  a t  1694-95  ( P o w e l l ,  J . ,  d i s s e n -  

t i n g )  .35 Here, i n  c o n t r a s t ,  t h e r e  a r e  s u b s t a n t i a l  and d e t a i l e d  

f a c t u a l  a l l e g a t i o n s  s h o w i n g  n o t  o n l y  a  g r e a t e r  r i s k  o f  r a c i a l  

p r e j u d i c e  a f  f  e c t i n g  c a p i t a l  s e n t e n c i n g ,  b u t  a l s o  a n  a c t u a l ,  

m e a s u r a b l e  ( and  measured)  e f f e c t  o f  r a c i a l  p r e j u d i c e  upon c a p i t a l  

s e n t e n c i n g  p r o c e e d i n g s  d u r i n g  t h e  v e r y  p e r i o d  w i t h i n  which M r .  

H i t c h c o c k  was t r i e d  and s e n t e n c e d .  

The  t e a c h i n g  o f  T u r n e r  i s  p l a i n  i n  r e l a t i o n  t o  M r .  H o s e ' s  

c l a i m .  Because  o f  t h e  u n i q u e  o p p o r t u n i t y  f o r  r a c i a l  p r e j u d i c e  t o  

o p e r a t e  i n  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s ,  a s  w e l l  a s  t h e  u n i q u e  

s e r i o u s n e s s  o f  i t s  o p e r a t i o n  i n  t h i s  c o n t e x t ,  t h e  C o n s t i t u t i o n  

r e q u i r e s  g r e a t e r  a t t e n t i v e n e s s  t o  t h e  r i s k  t h a t  r a c i a l  p r e j u d i c e  

may h a v e  b e e n  a  f a c t o r  i n  c a p i t a l  s e n t e n c i n g  d e t e r m i n a t i o n s .  

Where, a s  h e r e ,  a  me thodo log ica l ly - sound  s t a t i s t i c a l  a n a l y s i s  h a s  

f o u n d  marked  and s y s t e m a t i c  r a c i a l  e f f e c t s  upon c a p i t a l  s e n t e n c -  

i n g  d e c i s i o n s ,  t h e  c l a i m  d r a w n  f r o m  t h a t  a n a l y s i s  i s  a t  l e a s t  

e n t i t l e d  t o  e v i d e n t i a r y  c o n s i d e r a t i o n .  

Fo r  t h e s e  r e a s o n s ,  t h e  d e n i a l  o f  M r .  R o s e ' s  c l a i m  w i t h o u t  

e v i d e n t i a r y  c o n s i d e r a t i o n  would be  improper .  

35 I n d e e d  J u s t i c e  P o w e l l  i n d i c a t e d  t h a t  t h e  d e m o n s t r a t i o n  o f  
t h i s  r i s k  wou ld  h a v e  b e e n  s t r o n g e r  h a d  T u r n e r  p r e s e n t e d  
s t u d i e s  -- a p p a r e n t l y  s i m i l a r  t o  t h e  Gross -Mauro  s t u -  
d y  -- " p u r p o r t [ i n g ]  t o  show t h a t  a  b l a c k  d e f e n d a n t  who 
m u r d e r s  a  w h i t e  p e r s o n  i s  more  l i k e l y  t o  r e c e i v e  t h e  d e a t h  
p e n a l t y  t h a n  o t h e r  c a p i t a l  d e f e n d a n t s  ... i n  V i r g i n i a . "  - I d .  



C. C o n c l u s i o n :  The Endur ing  I n f l u e n c e  Of Race D i s c r i m i n a t i o n  

Among s o u t h e r n  s t a t e s ,  F l o r i - d a  h a s  b e e n  e x t r e m e  i n  i t s  

d e g r a d a t i o n  o f  b l a c k  p e o p l e .  I t s  a p p r o v a l  o f  and r e l i a n c e  upon 

s l a v e r y ,  r e s i s t a n c e  t o  R e c o n s t r u c t i o n ,  d e v o t i o n  t o  w h i t e  s u p r e -  

macy,  e n a c t m e n t  o f  B l a c k  C o d e s  a n d  i n n u m e r a b l e  o t h e r  d i s c r i m i -  

n a t o r y  s t a t u t e s ,  and r e s i s t a n c e  w e l l  i n t o  t h e  m i d - y e a r s  o f  t h i s  

c e n t u r y  t o  e r a d i c a t i n g  t h e  b a d g e s  and i n c i d e n t s  o f  s l a v e r y ,  a r e  

w e l l - d o c u m e n t e d .  - S e e ,  e.g_., S h o f n e r ,  Custom, Law, and H i s t o r y :  

T h e  E n d u r i n g  I n f l u e n c e  o f  ~ l o r i d a ' s  "Black  Code",  F l a .  H i s t .  Q. 

277  ( J a n .  1 9 7 7 )  ( f o c u s i n g  u p o n  t h i s  h i s t o r y  b e t w e e n  1 8 6 5  a n d  

1 9 6 5 ) ;  V a n d i v e r ,  R a c e ,  C l e m e n c y ,  a n d  E x e c u t i o n s  i n  F l o r i d a :  

1924-1966 (Dec. 1 9 8 3 )  (Unpub l i shed  M a s t e r ' s  T h e s i s ,  F l o r i d a  S t a t e  

U n i v e r s i t y )  .36 

A p e r s i s t e n t  f e a t u r e  o f  t h i s  h e r i t a g e  h a s  b e e n  o f f i c i a l  

a p p r o v a l  o f  and t o l e r a n c e  f o r  v i o l e n c e  a g a i n s t  b l a c k  p e o p l e .  A s  

d e s c r i b e d  by P r o f e s s o r  S h o f n e r ,  t h i s  method o f  s u b j u g a t i n g  b l a c k  

p e o p l e  became " f i r m l y  e n t r e n c h e d "  a f t e r  t h e  f a i l u r e  o f  Recon-  

s t r u c t i o n .  

A s  t h e  p o s s i b i l i t y  o f  U n i t e d  S t a t e s  i n t e r v e n -  
t i o n  d i m i n i s h e d  i n  t h e  1 8 8 0 ' s  and t h e  d o c t r i n e  
o f  w h i t e  s u p r e m a c y  became  more f i r m l y  en-  
t r e n c h e d ,  v i o l e n c e  a s  a  means  o f  r e p r e s s i n g  
b l a c k s  i n c r e a s e d .  T h e  b r u t a l  S a v a g e - J a m e s  
l y n c h i n g  a t  M a d i s o n  i n  1 8 8 2  w e n t  w i t h o u t  
s e r i o u s  i n v e s t i g a t i o n .  A n o t h e r  i n  J e f f e r s o n  
County i n  1888 r e s u l t e d  i n  t h e  a r r e s t  o f  f i v e  
w h i t e  men, b u t  a l l  o f  t h e m  were a c q u i t t e d  by 
a l l - w h i t e  j u r i e s .  Two e s p e c i a l l y  r e p u g n a n t  
l y n c h i n g s  i n  t h e  m i d - 1 8 9 0 ' s  l e d  G o v e r n o r  
W i l l i a m  D.  Bloxham t o  d e p l o r e  t h e  p r a c t i c e  i n  
h i s  1 8 9 7  i n a u g u r a l  a d d r e s s ,  b u t  h e  o f f e r e d  no 
r emedy .  T h e  p r a i s e  o f  w h i t e  s u p r e m a c y  a n d  
p e r s i s t e n t  r e m i n d e r s  o f  i t s  a l t e r n a t i v e s  f rom 
p r o m i n e n t  men p e r p e t u a t e d  a  c l i m a t e  o f  t o l e r -  
a n c e  f o r  v i o l e n c e  by w h i t e s  a g a i n s t  b l a c k s .  

36 -- S e e  a l s o  M c L a u g h l i n  v .  F l o r i d a ,  379  U.S. 184 ( 1 9 6 4 )  ( s t a t e  
s t a t u t e  p r o h i b i t i n g  i n t e r r a c i a l  c o h a b i t a t i o n ) ;  Debra  P. v. 
T u r l i n g t o n ,  474  F. S u p p  2 4 4 ,  2 5 1  & n . 1 3  (M.D.  F l a .  1 9 7 9 ) ,  
a f f  ' d  i n  p e r t i n e n t  p a r t ,  644 F.2d 397 ,  407 & n.15 ( 5 t h  C i r .  
1 9 8 1 )  ( h i s t o r y  o f  s c h o o l  s e g r e g a t i o n ) ;  Walker  v. Ford  Motor 
C o . ,  684  F.2d 1 3 5 5 ,  1 3 5 9  ( l l t h  C i r .  1 9 8 2 )  ( r a c i a l  s l u r s ) ;  - 
R o b i n s o n  v .  F l o r i d a ,  3 4 5  F.2d 1 3 3  ( 5 t h  C i r .  1 9 6 5 )  ( s t a t e  
s t a t u t e  a u t h o r i z i n g  a r r e s t  o f  p e r s o n s  s e e k i n g  s e r v i c e  a t  
" w h i t e s  o n l y "  e s t a b l i s h m e n t s ) ;  Baker  v.  C i t y  of  S t .  P e t e r s -  
b u r g ,  4 0 0  F.2d 294 ( 5 t h  C i r .  1 9 6 8 )  ( d i s c r i m i n a t i o n  i n  
c l a s s i f i c a t i o n s  o f  p o l i c e  o f f i c e r s ) ;  D o w d e l l  v .  C i t y  o f  
Apopka ,  6 9 8  F.2d 1 1 8 1 ,  1 1 8 4 - 8 6  ( l l t h  C i r .  1 9 8 3 )  ( m u n i c i p a l  
s e r v i c e s ) ;  S t a t e  o f  F l o r i d a ,  e x  r e l .  B a w k i n s  v .  B o a r d  o f  
C o n t r o l ,  9 3  So.2d 354 ( F l a .  1 9 5 7 )  ( a d m i s s i o n  t o  law s c h o o l ) ;  
J o n e s  v .  C i t y  o f  S a r a s o t a ,  89 So.2d 346 ( F l a .  1 9 5 6 )  ( l i c e n -  
s i n g ) .  



S h o f n e r ,  F l a .  H i s t .  Q. a t  288. 

I n  l i g h t  o f  t h i s  l e g a c y ,  t h e  a l l e g a t i o n s  made by M r .  Rose 

must  b e  t a k e n  a s  s u b s t a n t i a l  i n d i c i a  o f  t h e  c o n t i n u i n g  e f f e c t s  o f  

a  way o f  l i f e  t h a t  i s  now u n i v e r s a l l y  condemned b u t  n o t  t o t a l l y  

e r a d i c a t e d .  T h e  m a n i f e s t  commitment  o f  t h e  C o n s t i t u t i o n  t o  

" e r a d i c a t [ i n g ]  t h e  l a s t  v e s t i g e s  of  a  s o c i e t y  h a l f  s l a v e  and h a l f  

f r e e , "  J o n e s  v.  A l f r e d  H .  Mayer  C o . ,  392  U.S. a t  4 4 1  n .  7 8 ,  

demands t h a t  t h e s e  a l l e g a t i o n s  be  h e a r d  and be  h e a r d  f a i r l y .  

POINT I11 

MR. ROSE WAS DENIED THE EFFECTIVE ASSISTANCE OF 
COUNSEL ON APPEAL 

P r e s e n t  c o u n s e l  f o r  M r .  Rose a r e  d i s a b l e d  f rom i n d e p e n d e n t l y  

e v a l u a t i n g ,  p r e s e n t i n g  or  a r g u i n g  a  c l a i m  r e g a r d i n g  t h e  i n e f f e c t -  

i v e  a s s i s t a n c e  o f  c o u n s e l  on  a p p e a l  due  t o  a  " h o p e l e s s  c o n f l i c t  

o f  i n t e r e s t  which p r e c l u d e s  ... r e p r e s e n t a t i o n , ' '  Adams v. S t a t e ,  

380  So .2d  4 2 1 ,  422  ( F l a .  1 9 8 0 ) ,  s i n c e  p r e s e n t  c o u n s e l  a l s o  

r e p r e s e n t e d  M r .  R o s e  i n  h i s  a p p e a l s .  The  i s s u e  i s  p r e s e n t e d  

h e r e ,  t o  e s t a b l i s h  t h a t  M r .  R o s e  d o e s  n o t  w a i v e  any  q u e s t i o n s  

r e g a r d i n g  t h e  e f f e c t i v e n e s s  o f  h i s  c o u n s e l ' s  r e p r e s e n t a t i o n  on  

a p p e a l  by t h e  f i l i n g  o f  t h e  p r e s e n t  p e t i t i o n .  M r .  Rose p r e v i -  

o u s l y  p r e s e n t e d  t h i s  q u e s t i o n  i n  h i s  " A p p l i c a t i o n  f o r  S t a y  o f  

E x e c u t i o n  t o  P e r m i t  D e t e r m i n a t i o n  o f  a n d  O r d e r l y  T r a n s i t i o n  o f  

C o u n s e l "  f i l e d  i n  t h i s  C o u r t  on  August  1 9 ,  1986. T h a t  a p p l i c a -  

t i o n  was d e n i e d  on August  21,  1986 f o r  want of  j u r i s d i c t i o n  s i n c e  

n o  s u b s t a n t i v e  a c t i o n  h a d  b e e n  f i l e d .  M r .  Rose by s e p a r a t e  

a p p l i c a t i o n  f i l e d  h e r e w i t h  is renewing  h i s  p r e v i o u s  a p p l i c a t i o n  

o n  t h e  b a s i s  o f  j u r i s d i c t i o n  now i n v o k e d  by t h e  f i l i n g  of  t h i s  

p e t i t i o n .  T o  d e m o n s t r a t e  t o  t h i s  C o u r t  t h a t  a  c l a i m  o f  i n e f f e c t -  

i v e  a p p e l l a t e  r e p r e s e n t a t i o n  is a t  l e a s t  c o l o r a b l e  and w a r r a n t i n g  

f u r t h e r  a n a l y s i s ,  w e  w i l l  s e t  o u t  p o s s i b l e  i s s u e s  t h a t  c o u l d  have  

been  p r e s e n t e d  on a p p e a l  b u t  were n o t  p r e s e n t e d :  

1. T h e  j u r y  was  p e r m i t t e d  t o  s e p a r a t e  o v e r n i g h t  a f t e r  

b e g i n n i n g  i t s  d e l i b e r a t i o n s  o n  g u i l t  or innocence .  T n i s  i s s u e  

was p r e v i o u s l y  d i s c u s s e d  a t  p a g e s  5-6 o f  h i s  A p p l i c a t i o n  f o r  S t a y  

f i l e d  A u g u s t  1 9 ,  1 9 8 6  a n d  w i l l  n o t  b e  d e t a i l e d  a g a i n  h e r e .  T o  

t h a t  d i s c u s s i o n  can  be  added t h a t  any o b j e c t i o n  by c o u n s e l  wou ld  



h a v e  b e e n  f u t i l e  b e c a u s e ,  d u r i n g  v o i r  d i r e ,  t h e  t r i a l  j udge  t o l d  

t h e  j u r y  t h a t  h e  would n o t  unde r  any c i r c u m s t a n c e s  s e q u e s t e r  t h e  

j u r y  o n c e  i t  h a d  b e g u n  d e l i b e r a t i o n s .  OR 1606.  A l s o ,  t h e r e  is  

n o  i n d i c a t i o n  f r o m  t h e  r e c o r d  t h a t  M r .  Rose w a s  p e r s o n a l l y  

p r e s e n t  when t h e  j u r y  w a s  p e r m i t t e d  t o  s e p a r a t e . 3 7  To answer  a  

c o n t e n t i o n  made by t h e  S t a t e  i n  r e s p o n s e  t o  t h e  s t a y  a p p l i c a t i o n ,  

t h e  r e c o r d  d o e s  n o t  i n d i c a t e  t h a t  c o u n s e l  a g r e e d  t o  p e r m i t  t h e  

j u r y  t o  s e p a r a t e  o v e r n i g h t .  T h e  r e c o r d  i n d i c a t e s  o n l y  t h a t  

c o u n s e l  a g r e e d  t o  n o t  h a v i n g  t h e  p r o c e e d i n g s  r e p o r t e d .  OR 1273 .  

Whi le  i n f e r e n c e s  c a n  be  d r a w n  b y  t h e  S t a t e ,  i t s  f l a t  s t a t e m e n t  

r e g a r d i n g  t h e  r e c o r d  was i n c o r r e c t .  

2. D u r i n g  t h e  r e s e n t e n c i n g  t r i a l ,  t h e  t r i a l  j u d g e  t o l d  

p r o s p e c t i v e  j u r o r s  o f  t h i s  C o u r t ' s  a f f i r m a n c e  o f  g u i l t  a n d  

r e v e r s a l  o f  t h e  d e a t h  s e n t e n c e  o n  a  t e c h n i c a l  " i n s t r u c t i o n a l n  

e r r o r ,  a n d  i m p l i e d  t h a t  h e  d i d  n o t  a g r e e  w i t h  t h e  C o u r t ' s  

d i s p o s i t i o n .  R 9 6 .  D e f e n s e  c o u n s e l  o ~ j e c t e d ,  R 96-97, b u t  t h e  

j u d g e ' s  i n s t r u c t i o n  c o u l d  n o t  c u r e  t h e  e r ro r .  T h e  j u d g e  l a t e r  

a g r e e d  t h a t  t h e  j u r y  knew o f  M r .  Rose's p r e v i o u s  d e a t h  s e n t e n c e .  

R 822. The j u r y  was t h u s  t o l d ,  b e f o r e  h e a r i n g  any  e v i d e n c e :  ( a )  

t h e  o t h e r  j u r y  which  had h e a r d  t h e  e v i d e n c e  found  M r .  R o s e  g u i l t y  

o f  murder  and k i d n a p p i n g ,  f i n d i n g s  t h e  j u r o r s  c o u l d  n o t  q u e s t i o n ;  

( b )  n o n r e c o r d  i n £  o r m a t  i o n  o f  t h e  p r e v i o u s  d e a t h  recommendat ion 

( t h o u g h  n o t  o f  t h e  c lose  v o t e )  a n d  t h a t  t h e  t r i a l  j u d g e  h a d  

p r e v i o u s l y  s e n t e n c e d  M r .  Rose t o  d e a t h ;  ( c )  t h a t  any  e r r o r s  t h a t  

were made were  s u b j e c t e d  t o  c lose  s c r u t i n y  o n  a p p e a l ,  a n d  t h a t  

t h i s  C o u r t  had v a c a t e d  t h e  p r e v i o u s l y  imposed d e a t h  s e n t e n c e  o n l y  

b e c a u s e  o f  a n  " i n s t r u c t i o n a l n  e r ro r ;  a n d  ( d )  t h e  j u d g e  was  

d i s p l e a s e d  w i t h  t h e  r e v e r s a l .  S u c h  i n f o r m a t i o n  was  i m p r o p e r  

unde r  t h e  E i g h t h  Amendment p r i n c i p l e s  o f  C a l d w e l l  v. M i s s i s s i p p i ,  

1 0 5  S.Ct 2633 ( 1 9 8 5 ) .  

37 N e w s p a p e r  a r t i c l e s  o f  t h e  f i r s t  t r i a l ,  w h e r e i n  t h e  j u r y  had 
a l s o  b e e n  p e r m i t t e d  t o  s e p a r a t e  d u r i n g  d e l i b e r a t i o n s ,  
i n d i c a t e  t h a t  M r .  R o s e  was  - n o t  p r e s e n t  when t h a t  s e p a r a t i o n  
o c c u r r e d  a t  t h e  f i rs t  t r i a l .  App. 21a.  T h a t  it o c c u r r e d  a t  
t h e  f i r s t  t r i a l  c o u l d  a l s o  b e  c o l o r a b l e  e v i d e n c e  t h a t  i t  
happened h e r e .  



3. D u r i n g  t h e  j u r y  s e l e c t i o n  p r o c e e d i n g s  f o r  t h e  r e s e n -  

t e n c i n g  t r i a l ,  t w o  p r o s p e c t i v e  j u r o r s  were q u e s t i o n e d  o u t s i d e  o f  

M r .  Rose ' s  p r e s e n c e ,  a n d  were u l t i m a t e l y  e x c u s e d .  R 1 1 2 - 1 5 ,  

205-207. T h e r e  is n o  r e c o r d  o f  a w a i v e r  by M r .  R o s e  o f  h i s  r i g h t  

t o  b e  p r e s e n t .  T h e  d e n i a l  o f  a c a p i t a l  d e f e n d a n t ' s  r i g h t  t o  b e  

p r e s e n t  w i t h o u t  a n  a f f i r m a t i v e  w a i v e r ( o r  s u b s e q u e n t  r a t i f i c a t i o n )  

c o n s t i t u t e s  f u n d a m e n t a l  error. F r a n c i s  v. S t a t e ,  413 So.2d 1175  

( F l a .  1 9 8 2 ) ;  P r o f f i t t  v. w a i n w r i g h t ,  6 8 5  ~ . 2 d  1 2 2 7  ( 1 1 t h  C i r .  

1 9 8 2 ) ,  m o d i f i e d  o n  r e h . ,  706 F.2d 3 1 1  ( 1 9 8 3 ) .  

CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  M r .  Rose r e s p e c t f u l l y  r e q u e s t s  

t h i s  Honorab l e  C o u r t  t o  i s s u e  i t s  W r i t  o f  Habeas  C o r p u s  g r a n t i n g  

r e l i e f  as f o l l o w s :  

1. D i r e c t i n g  t r a n s c r i p t  i o n  o f  t h e  j u r y  t r i a l  p r o c e e d i n g s  

h e l d  i n  t h i s  c a u s e  i n  March,  1 9 7 7 ,  i n  t h e  S e v e n t e e n t h  J u d i c i a l  

C i r c u i t  o f  F l o r i d a ,  I n  and F o r  Broward County ;  

2. V a c a t i n g  t h e  C o u r t ' s  p r i o r  d e c i s i o n  o n  t h e  d i r e c t  

a p p e a l  o f  t h i s  c a u s e ,  a n d  p e r m i t t i n g  M r .  R o s e  t o  p r e s e n t  h i s  

a p p e a l  upon t h e  r e c o r d  o f  h i s  f i r s t  j u r y  t r i a l ;  

3. W i t h  r e g a r d  t o  P o i n t  11, c o n c e r n i n g  t h e  d i s c r i m i n a t o r y  

a p p l i c a t i o n  o f  t h e  d e a t h  p e n a l t y ,  t h i s  C o u r t  s h o u l d  r emand  t h e  

c l a im t o  t h e  t r i a l  c o u r t  f o r  p l e n a r y  e v i d e n t i a r y  c o n s i d e r a t i o n ;  

and 

4. G r a n t  s u c h  f u r t h e r  r e l i e f  as  t h e  j u s t i c e  o f  t h e  c a u s e  

r e q u i r e d .  
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