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PRELIMINARY STATEMENT 

Responden t  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

C i r c u i t  C o u r t  o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  

B r o w a r d  C o u n t y ,  F l o r i d a ,  and t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  

o f  A p p e a l ,  F o u r t h  Dis t r ic t .  P e t i t i o n e r  was t h e  p r o s e c u t i o n  a n d  

a p p e l l e e  i n  t h e  lower c o u r t s .  

"R" w i l l  d e n o t e  r e c o r d  o n  a p p e a l  f i l e d  i n  F o u r t h  Dis t r ic t  

C o u r t  o f  Appea l .  



STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  a c c e p t s  P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  Case and 

F a c t s  w i t h  t h e  f o l l o w i n g  c l a r i f i c a t i o n s  and  a d d i t i o n s .  

D u r i n g  t h e  h e a r i n g ,  o n  R e s p o n d e n t ' s  M o t i o n  t o  D i s m i s s ,  

R e s p o n d e n t ' s  t r i a l  c o u n s e l  s t a t e d :  

My p o s i t i o n  is ,  J u d g e ,  M r .  F i e l d s  h a s  t e s t i f i e d  
u n d e r  o a t h ,  h e  l i v e d  a t  t h e  same a d d r e s s .  H e  
h a s  n o t  moved o r  c h a n g e d  h i s  name o r  d o n e  
a n y t h i n g  t o  e v a d e  s e r v i c e  i n  t h i s  case .  
F i n a l l y ,  J u d g e ,  some t h r e e  a n d  a h a l f  y e a r s  
a f t e r  t h e  o f f e n s e  o c c u r r e d ,  M r .  F i e l d s  was 
s e r v e d  w i t h  a c a p i a s  when h e  came t o  c o u r t  o n  a 
t r a f f i c  summons.  I t h i n k  t h e r e  i s  n o  j u s t i -  
f i a b l e  r e a s o n .  The s t a t u t e  o f  l i m i t a t i o n s  had 
r u n  e a r l y  i n  1 9 8 5 .  F o r  t h a t  r e a s o n ,  w e  a r e  
a s k i n g  t h e  C o u r t  t o  d i s c h a r g e  a t  t h i s  time. 

A t  b a r ,  t h e  t r i a l  j u d g e  made t h e  f o l l o w i n g  f i n d i n g s  i n  h i s  

w r i t t e n  o r d e r  g r a n t i n g  R e s p o n d e n t ' s  Mot ion  t o  D i s m i s s :  

1. T h a t  t h e  a l l e g e d  o f f e n s e  o c c u r r e d  o n  J a n u a r y  
4 ,  1982 .  

2 .  T h a t  t h e  c h a r g e  o f  A g g r a v a t e d  A s s a u l t  was 
f i l e d  o n  J a n u a r y  20,  1 9 8 2  a n  a c a p i a s  f o r  t h e  
d e f e n d a n t ' s  arrest  was i s s u e d  o n  t h a t  d a t e .  

3 .  T h a t  t h e  d e f e n d a n t  h a s  r e s i d e d  a t  t h e  same 
a d d r e s s  f o r  t h e  p a s t  f i v e  y e a r s .  

4 .  T h a t  t h e  s t a t e  knew o f  t h e  d e f e n d a n t ' s  
a d d r e s s .  

5 .  T h a t  n o  a t t e m p t  was made  t o  e x e c u t e  t h e  
c a p i a s  o n  t h e  d e f e n d a n t  u n t i l  Augus t  7 ,  1985 .  

6 .  T h a t  o v e r  3 1/2  y e a r s  e l a p s e d  f rom t h e  time 
o f  t h e  o f f e n s e  u n t i l  t h e  d e f e n d a n t  was s e r v e d  
w i t h  a c a p i a s .  



7. That the prosecution of this case was not 
commenced within the Statute of Limitations 
because o f  the unreasonable delay in executing 
the carsias. 



SUMMARY OF THE ARGUMENT 

The decision of the Fourth District Court of Appeal herein 

does expressly and directly conflict with any of the opinions 

cited by Petitioner in its Jurisdictional Brief. 

In Sturdivan v. State, 419 So.2d 300 (Fla. 1982) the crime 

giving rise to the appeal occurred at a time when a previous 

statute of limitations was in effect, section 932.465 F.S. 

(1971). The crime giving rise to the appeal at bar occurred 

after the effective date of section 775.15 which includes a 

definition of the term "commencement" under that statute, section 

775.15(15). Hence Petitioner's petition for review should be 

denied. 



ARGUMENT 

POINT INVOLVED 

PETITIONER HAS NOT PROPERLY INVOKED THE JURIS- 
DICTION OF THIS COURT SINCE THE OPINION OF THE 
FOURTH DISTRICT COURT OF APPEAL DOES NOT 
EXPRESSLY AND DIRECTLY CONFLICT WITH DECISIONS 
OF THIS COURT OR OTHER DISTRICT COURTS OF 
APPEAL 

U n d e r  A r t i c l e  V ,  S e c t i o n  3 ( b ) ( 3 ) ,  F l a .  C o n s t .  a n d  F1a . -  

R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v ) ,  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r e v i e w  

d e c i s i o n s  o f  d i s t r i c t  c o u r t s  o f  a p p e a l  w h i c h  e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  a n o t h e r  d i s t r i c t  c o u r t  o f  

a p p e a l  o r  o f  t h e  s u p r e m e  c o u r t  o n  t h e  same q u e s t i o n  o f  law.  A s  

i d e n t i f i e d  b y  t h i s  c o u r t ,  t h e r e  a r e  t w o  p r i n c i p l e  s i t u a t i o n s  

w h i c h  j u s t i f y  t h e  i n v o c a t i o n  o f  c o n f l i c t  j u r i s d i c t i o n :  (1) t h e  

d e c i s i o n  a n n o u n c e s  a r u l e  o f  l aw  t h a t  c o n f l i c t s  w i t h  a r u l e  

p r e v i o u s l y  announced  b y  t h e  sup reme  c o u r t  o r  b y  a n o t h e r  d i s t r i c t  

c o u r t  o f  a p p e a l ;  ( 2 )  t h e  d e c i s i o n  a p p l i e s  a r u l e  o f  l a w  t o  

p r o d u c e  a d i f f e r e n t  r e s u l t  i n  a case i n v o l v i n g  c o n t r o l l i n g  f a c t s  

s u b s t a n t i a l l y  s i m i l a r  t o  t h o s e  i n  a p r i o r  case d e c i d e d  b y  t h e  

s u p r e m e  c o u r t  o f  a n o t h e r  d i s t r i c t  c o u r t .  Manc in i  v .  S t a t e ,  312 

So.2d 732 ( F l a .  1 9 7 5 ) ;  N i e l s o n  v .  C i t y  o f  S a r a s o t a ,  117  So.2d 731  

( F l a .  1 9 6 0 ) .  

The  t es t  o f  j u r i s d i c t i o n  u n d e r  t h i s  p r o v i s i o n  i s  n o t  w h e t h e r  

t h e  sup reme  c o u r t  n e c e s s a r i l y  would h a v e  a r r i v e d  a t  a c o n c l u s i o n  

d i f f e r e n t  f r o m  t h a t  r e a c h e d  b y  t h e  d i s t r i c t  c o u r t ,  b u t  w h e t h e r  

t h e  d i s t r i c t  c o u r t  d e c i s i o n  o n  i t s  f a c e  so c o l l i d e s  w i t h  a p r i o r  

d e c i s i o n  o f  t h e  sup reme  c o u r t  o r  o f  a n o t h e r  d i s t r i c t  c o u r t  o n  t h e  



same point of law as to created an inconsistency or conflict 

among precedents. Kincaid v. World Insurance Co., 157 So.2d 517 

(Fla. 1963). The conflict must be of such magnitude that if both 

decision were rendered by the same court, the later decision 

would have the effect of overruling the earlier decision. Kyle 

v. Kyle, 139 So.2d 885 (Fla. 1962). 

Section 775.15(2), Florida Statutes (1983) provides that any 

non-f irst degree felony should be commenced within three years 

after it is committed. Section 775.15(5), Florida Statutes 

(1983) provides: 

(5) A prosecution is commenced when either an 
indictment or information is filed, provided 
the capias, summons, or other process issued on 
such indictment or information is executed 

. - . . 

without unreasonable delay. In determining 
what is reasonable, inability to locate the 
defendant after diligent search or the defen- 
dant's absence from the state shall be con- 
sidered. 

The holding at bar does not expressly and directly conflict 

with the decisions cited by Petitioner in its Brief on Juris- 

diction. In Sturdivan v. State, 419 So.2d 300 (Fla. 1982), the 

defendant was charged with committing an offense in 1971. This 

Honorable Court held: "It is settled law in Florida that for the 

purposes of the Statute of Limitations, prosecution has commenced 

when a warrant has been issued and placed in the hands of the 

proper official for execution. Dobbs v. Lehman, 100 Fla. 799, 

130 So.2d 36 (1930); Rosengarten v. State, 171 So.2d 591 (Fla. 2d 



DCA 1 9 6 5 )  . I d .  a t  3 0 1 .  However  t h e  crime g i v i n g  rise t o  t h a t  

a p p e a l  o c c u r r e d  a t  a t i m e  when a p r e v i o u s  s t a t u t e  o f  l i m i t a t i o n s ,  

s e c t i o n  932.465,  F.S. ( 1 9 7 1 )  was i n  e f f e c t .  

A t  b a r ,  J u d g e  L e t t s  w r i t i n g  f o r  t h e  F o u r t h  D i s t r i c t  n o t e d  

t h a t  t h e  S t u r d i v a n  case was i n a p p l i c a b l e  t o  t h i s  c a u s e  a s  

f o l l o w s :  

Y e t  i t  a p p e a r s  t o  u s  t h a t  t h e  S t u r d i v a n  c o u r t  
d i d  n o t  p u r p o r t  t o  b e  i n t e r p r e t i n g  s e c t i o n  
7 7 5 . 1 5 ( 5 ) ,  and n e v e r  a l l u d e d  t o  i t .  M o r e o v e r ,  
i n  t h e  S t u r d i v a n  d e c i s i o n ,  t h e  h o l d i n g  o f  t h e  
case  d i d  n o t  a d d r e s s  i t s e l f  t o  t h e  t i m e l i n e s s  
o f  t h e  e x e c u t i o n  o f  t h e  a r r e s t  w a r r a n t ,  b u t  
r a t h e r  t o  t h e  e f f e c t  o f  a l a t e  f i l e d  i n d i c t -  
m e n t .  F u r t h e r ,  t h e  c o u r t  i n  S t u r d i v a n  r e l i e d  
o n  R o s e n g a r t e n  v .  S t a t e ,  1 7 1  So.2d 5 9 1  ( F l a .  2d 
DCA 1 9 6 5 ) ,  a s  a u t h o r i t y  f o r  i t s  s t a t e m e n t  t h a t  
p r o s e c u t i o n  i s  commenced when a w a r r a n t  h a s  
b e e n  i s s u e d  and p l a c e d  i n  t h e  h a n d s  o f  a p r o p e r  
o f f i c i a l  f o r  e x e c u t i o n .  T h e  c o u r t  i n  Rosen- 
g a r t e n ,  h o w e v e r ,  was i n t e r p r e t i n g  s e c t i o n  
9 3 2 . 0 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 6 5 ) ,  a p r e d e c e s s o r  
s t a t u t e  t o  s e c t i o n  7 7 5 . 1 5  when i t  p ropounded  
t h e  a b o v e - s t a t e d  g e n e r a l  r u l e .  The p r e d e c e s s o r  
s t a t u t e  , q u i t e  u n l i k e  t h e  c u r r e n t  s t a t u t e  i n  
many r e s p e c t s ,  d o e s  n o t  c o n t a i n  t h e  l a n g u a g e  
now e x p r e s s e d  i n  s e c t i o n  7 7 5 . 1 5 ( 5 )  r e g a r d i n g  
e x e c u t i o n  o f  a w a r r a n t  w i t h o u t  u n r e a s o n a b l e  
d e l a y .  W e  t h e r e f o r e  c o n c l u d e  t h a t  t h e  r u l e  
e n u n c i a t e d  i n  S t u r d i v a n  and R o s e n g a r t e n  is  n o t  
a p p l i c a b l e  t o  t h e  p r e s e n t  case. 

I n  S t a t e  e x  r e l .  We lch  v .  Parnham, 11 F.L.W. 854 ( F l a .  1st 

D C A ,  A p r i l  9 ,  1 9 8  6  ) , t h e  crime c h a r g e d  o c c u r r e d  on  Sep t ember  8 ,  

1977 .  The F i r s t  D i s t r i c t  h e l d :  

I n  S t u r d i v a n ,  however  t h e  crime g i v i n g  rise t o  
t h e  a p p e a l  o c c u r r e d  a t  a t i m e  when a p r e v i o u s  
s t a t u t e  o f  l i m i t a t i o n s ,  s e c t i o n  932.465,  F l a .  
S t a t .  ( 1 9 7 1 ) ,  was i n  e f f e c t .  S e c t i o n  932.465 
d i d  n o t  i n c l u d e  a d e f i n i t i o n  o f  t h e  term 
"commencement"  a n d  u n d e r  t h a t  s t a t u t e ,  t h e  
c o u r t  h e l d  t h a t  p r o s e c u t i o n  c o u l d  b e  commenced 
by  t h e  i s s u a n c e  o f  a w a r r a n t .  However ,  d u e  t o  
t h e  e x p r e s s  a n d  u n a m b i g u o u s  d e f i n i t i o n  o f  t h e  



term "commencement" i n  t h e  c u r r e n t  s t a t u t e ,  t h e  
r a t i o n a l e  o f  S t u r d i v a n  i s  n o t  a p p l i c a b l e  t o  
p r o s e c u t i o n s  f o r  crimes c o m m i t t e d  a f t e r  t h e  
e f f e c t i v e  d a t e  o f  s e c t i o n  775 .15 .  

T h e r e f o r e  o n  t h e  g r o u n d s  c i t e d ,  s u p r a ,  t h e  R o s e n g a r t e n  a n d  

S t u r d i v a n  d e c i s i o n s  d o  n o t  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  

t h e  d e c i s i o n  a t  b a r .  

I n  S t a t e  v .  C h a c o n ,  4 7 9  S o . 2 d  2 2 9  ( F l a .  3d  DCA 1 9 8 5 )  t h e  

d e f e n d a n t  w a s  c h a r g e d  w i t h  g r a n d  t h e f t .  T h e  T h i r d  Dis t r ic t  h e l d  

t h a t  t h e  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s  f o r  t h e  crime c h a r g e d  

w a s  f i v e  n o t  t h r e e  y e a r s .  T h e  f i v e  y e a r  p e r i o d  h a d  n o t  e x p i r e d  

w h e n  t h e  d e f e n d a n t  f i l e d  h i s  p r e - m a t u r e  m o t i o n  t o  d i s m i s s  i n  t h e  

l o w e r  t r i b u n a l .  T h i s  was  t h e  h o l d i n g  o f  t h e  case .  S i n c e  a f i v e  

y e a r  l i m i t a t i o n  a p p l i e d  t o  t h e  crime c h a r g e d ,  t h e  c o u r t ' s  

r e f e r e n c e  t o  t h e  " c o m m e n c e m e n t "  o f  t h e  p r o s e c u t i o n  w a s  n o t  

e s s e n t i a l  t o  t h e  h o l d i n g .  I t  i s  c l e a r l y  o b i t e r  d i c t u m  a n d  c a n  

n o t  b e  a b a s i s  t o  o b t a i n  c o n f l i c t  j u r i s d i c t i o n .  

I n  W a r r e n  v .  W a i n w r i g h t ,  4 8 3  So.2d 8 2 0  ( F l a .  3d DCA 1 9 8 6 ) ,  

t h e  p e t i t i o n e r  f i l e d  a w r i t  o f  h a b e a s  c o r p u s  a l l e g i n g  t h e  

i n c o m p e t e n c y  o f  h i s  appel la te  c o u n s e l .  The  T h i r d  D i s t r i c t  c i t e d  

S t u r d i v a n  f o r  a u t h o r i t y .  H o w e v e r  t h e  c o u r t  d o e s  n o t  i n d i c a t e  

w h e n  t h e  crime o c c u r r e d  or w h i c h  s t a t u t e  o f  l i m i t a t i o n s  a p p l i e d  

t o  t h e  s i t u a t i o n .  H e n c e  t h i s  d e c i s i o n  d o e s  - n o t  e x p r e s s l y  a n d  

d i r e c t l y  c o n f l i c t  w i t h  t h e  d e c i s i o n  a t  b a r .  

I n  t h e  i n s t a n t  case ,  J u d g e  L e t t s  d i d  n o t  a c k n o w l e d g e  

" c o n f l i c t "  w i t h  t h e  W a r r e n  a n d  C h a c o n  d e c i s i o n s .  R a t h e r  J u d g e  

L e t t s  s t a t e d  t h a t  t h e s e  t w o  d e c i s i o n s  "appear t o  b e  i n  c o n f l i c t  



with that which we now hold. They also rely on the statement in 

Sturdivan however, the mere issuance and delivery for execution 

of an arrest warrant commences the prosecution. Neither of these 

cases cites or appears to consider the impact of section 775 .- 
15(5), Florida Statutes, and that is why we come to the opposite 

result." 

To properly invoke the "conflict certiorari" jurisdiction of 

this Honorable Court, the Petitioner must demonstrate that there 

is "express and direct conflict" between the decision challenged 

herein and the cases cited. This Petitioner has failed to do. 

Therefore because the opinion in the case at bar is not in direct 

and express conflict with the decisions cited by Petitioner, this 

Honorable Court should deny Petitioner's request for juris- 

diction. 



CONCLUSION 

B a s e d  o n  t h e  g r o u n d s  s t a t e d  h e r e i n ,  R e s p o n d e n t  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  d e n y  P e t i t i o n e r ' s  P e t i t i o n  f o r  

J u r i s d i c t i o n .  
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