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STATEMENT OF THE CASE AND FACTS 

By o r d e r  d a t e d  D e c e m b e r  5 ,  1 9 8 6 ,  t h i s  C o u r t  h a s  

a c c e p t e d  j u r i s d i c t i o n  a n d  o r d e r e d  a  b r i e f  o n  t h e  m e r i t s .  

P e t i t i o n e r ,  F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  F u n d ,  was  o n e  

d e f e n d a n t  i n  a  m e d i c a l  m a l p r a c t i c e  a c t i o n .  T h e  F u n d  

a p p e a l e d  t h e  F i n a l  J u d g m e n t  f o r  A t t o r n e y ' s  F e e s  a w a r d i n g  

f e e s  t o  p l a i n t i f f ' s  c o u n s e l  p u r s u a n t  t o  S e c t i o n  768 .56 ,  

F l o r i d a  S t a t u t e s  (1983) .  The  a m o u n t  o f  t h e  f e e  was  a g r e e d  

t o  a n d  w a s  n o t  a n  i s s u e  i n  t h e  a p p e a l  t o  t h e  D i s t r i c t  C o u r t  

o f  Appea l ,  T h i r d  D i s t r i c t .  

T h e  p a r t i e s  t o  t h e  a p p e a l s 1  p r o c e e d e d  u n d e r  a  

s t i p u l a t i o n  i n  l i e u  o f  r e c o r d  on a p p e a l  s i n c e  t h e  o n l y  i s s u e  

was  w h e t h e r  t h e  Fund o r  o t h e r  d e f e n d a n t s  i n  t h e  m e d i c a l  

m a l p r a c t i c e  a c t i o n  w e r e  r e s p o n s i b l e  f o r  p a y m e n t  o f  t h e  

a t t o r n e y ' s  f e e s  where  t h e  p l a i n t i f f ' s  judgment  was i n  e x c e s s  

o f  t h a t  a m o u n t  w h i c h  t h e  o t h e r  d e f e n d a n t s  h a d  t o  p a y  

p u r s u a n t  t o  S e c t i o n  768.54, F l o r i d a  S t a t u t e s ,  1985. 2 

T h e  s t i p u l a t i o n  i n  l i e u  o f  r e c o r d  s e t  f o r t h  a l l  

p e r t i n e n t  f a c t s  n e c e s s a r y  t o  a  d e t e r m i n a t i o n  o f  t h e  i s s u e  i n  

t h e  D i s t r i c t  Cour t  o f  Appeal.  (R.2-3) P l a i n t i f f ,  P e t e r s o n ,  

s u e d  t h e  h o s p i t a l ,  i t s  e m p l o y e e ,  Bouchoc ,  a n d  D r .  G r o n d i n  

f o r  m a l p r a c t i c e .  The j u r y  r e t u r n e d  a  $ 7 5 0 , 0 0 0  v e r d i c t  i n  

One o t h e r  d e f e n d a n t  t o o k  a n  a p p e a l  f rom t h e  o r d e r  a w a r d i n g  
f e e s .  A c r o s s - a p p e a l  w a s  f i l e d  b y  t h e  p l a i n t i f f .  A l l  
m a t t e r s  were  c o n s o l i d a t e d .  

Record r e f e r e n c e s  a r e  t o  t h e  Index  f i l e d  i n  t h i s  Cour t  by 
t h e  D i s t r i c t  Cour t  o f  Appeal.  
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f a v o r  o f  t h e  p l a i n t i f f  a g a i n s t  a l l  d e f e n d a n t s .  The h o s p i t a l  

a n d  G r o n d i n ,  members  o f  t h e  Fund ,  e a c h  p a i d  p l a i n t i f f  

$ 1 0 0 , 0 0 0  a n d  t h e n  l o o k e d  t o  t h e  Fund t o  p a y  t h e  a m o u n t  o f  

t h e  j u d g m e n t  i n  e x c e s s  o f  $ 2 0 0 , 0 0 0 ,  p l u s  t h e  $ 2 2 5 , 0 0 0  

a t t o r n e y ' s  f e e  a w a r d e d  b y  o r d e r  o f  t h e  c o u r t .  The  t r i a l  

c o u r t  h a d  a w a r d e d  f e e s  a g a i n s t  a l l  d e f e n d a n t s  j o i n t l y  a n d  

s e v e r a l l y .  (R.4- 5 )  

The  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  s t a t e s  

t h a t  a p p e a l  w a s  t a k e n  t o  t h a t  c o u r t  f r o m  a f i n a l  j u d g m e n t  

f o r  a t t o r n e y ' s  f e e s  a w a r d e d  p u r s u a n t  t o  S e c t i o n  768 .56 ,  

F l o r i d a  S t a t u t e s  (1983) ,  s i n c e  r e p e a l e d ,  a g a i n s t  h e a l t h  c a r e  

p r o v i d e r s  a n d  t h e  Fund.  T h e  d e c i s i o n  r e q u i r e s  t h e  Fund 

a l o n e  t o  pay t h e  a t t o r n e y ' s  f e e  award.  

The  m a j o r i t y  d e c i s i o n  i s  e x p l a i n e d  i n  t h e  d i s s e n t i n g  

o p i n i o n :  

" I n  t h e  p r e s e n t  c a s e ,  t h e  m a j o r i t y ,  
r e l y i n g  o n  ------ M i l l e r ,  c o n c l u d e s  t h a t  
f u l f i l l i n g  t h e  s a m e  s t a t u t o r y  
r e q u i r e m e n t s  i n s u l a t e s  t h e  member-doc tor  
f r o m  l i a b i l i t y  f o r  a  p l a i n t i f f ' s  
a t t o r n e y ' s  f e e s ,  t h e  p a y m e n t  o f  w h i c h ,  
i t  i s  a g a i n  d e c i d e d ,  i s  t o  be  t h e  Fund 's  
s o l e  r e s p o n s i b i l i t y . "  - -- B o u c h o c  - - - -- -- v. 
P e t e r s o n ,  490  So.2d 1 3 2 ,  1 3 6  ( F l a .  3d 
DCA 1 9 8 6 ) .  

J u r i s d i c t i o n  was  s o u g h t  i n  t h i s  C o u r t  b a s e d  o n  d i r e c t  

and  e x p r e s s  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  t h e  Dis t r ic t  Cour t  

o f  A p p e a l  o f  F l o r i d a ,  S e c o n d  D i s t r i c t  i n  F l o r i d a  P a t i e n t ' s  

C o m p e n s a t i o n  Fund v. M a u r e r ,  4 9 3  So.2d 5 1 0  ( F l a .  2d DCA -- - 

1 9 8 6 ) .  T h e  M a u r e r  ------ d e c i s i o n  e x p r e s s l y  r e j e c t s  t h e  

i n t e r p r e t a t i o n  o f  S e c t i o n  768.56 g i v e n  by t h e  T h i r d  Dis t r ic t  
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i n  t h i s  c a s e  a n d  a d o p t s  t h e  r e a s o n i n g  o f  t h e  -- Bouchoc  -- - -- 

d i s s e n t :  P l ac ing  v i c a r i o u s  r e s p o n s i b i l i t y  upon t h e  Fund f o r  

a  t o r t i o u s  h e a l t h  c a r e  p r o v i d e r ' s  l i a b i l i t y  t o  p a y  a  

success fu1  p l a i n t i f f ' s  a t t o r n e y ' s  f e e  i s  i n c o n s i s t e n t  w i t h  

t h e  purpose of Sec t ion  768.54, t h e  s t a t u t e  which c r e a t e s  t h e  

Fund. - Maurer  c o n c u r s  w i t h  t h e  f o l l o w i n g  s t a t e m e n t  i n  t h e  

Bouchoc d i s s e n t :  " P l a i n t i f f ' s  a t t o r n e y ' s  f e e s  a r i s e  ou t  o f ,  

bu t  a r e  by d e f i n i t i o n  no t  a  p a r t  o f ,  a  s u c c e s s f u l  -- c l a i m ,  and 

t h a t  excess  p o r t i o n  of a  c l a im  which t h e  Fund i s  r e spons ib l e  

t o  p a y  c a n n o t ,  t h e r e f o r e ,  i n c l u d e  a t t o r n e y ' s  f e e s . " '  

F l o r i d a  P a t i e n t ' s  Compensa t ion  - Fund v. M a u r e r ,  - s u p r a  a t  

page 51 1 .  

SUMMARY OF ARGUMENT 

The p a y m e n t  o f  a t t o r n e y ' s  f e e s  a w a r d e d  t o  t h e  

p r e v a i l i n g  p a r t y  i n  a  medical  m a l p r a c t i c e  a c t i o n  under t h e  

p r o v i s i o n s  o f  S e c t i o n  768.56, now r e p e a l e d ,  s h o u l d  n o t  be 

t h e  r e s p o n s i b i l i t y  o f  t h e  F l o r i d a  P a t i e n t ' s  Compensa t ion  

Fund r e g a r d l e s s  o f  t h e  amount o f  t h e  p l a i n t i f f ' s  judgment .  

The s t a t u t e  c r e a t i n g  t h e  Fund does  n o t  a u t h o r i z e  s u c h  

payment ,  l i m i t i n g  t h e  l i a b i l i t y  of  t h e  Fund t o  judgments  

which i n v o l v e  t h e  r e n d e r i n g  o r  f a i l u r e  t o  r e n d e r  m e d i c a l  

c a r e  o r  s e r v i c e s .  There i s  no language i n  t h e  s t a t u t e  which 

j u s t i f i e s  a  c o n t r a r y  conclusion.  

S e c t i o n  768.54 which  c r e a t e s  t h e  Fund e s t a b l i s h e s  t h e  

c o n t r a c t  be tween  t h e  Fund and i t s  members. T h i s  s t a t u t e  

Author ' s  emphasis.  
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l i m i t s  t h e  l i a b i l i t y  o f  t h e  Fund t o  , judgments  i n v o l v i n g  

r e n d e r i n g  o r  f a i l u r e  t o  r e n d e r  m e d i c a l  c a r e  o r  s e r v i c e s .  

The award o f  a t t o r n e y ' s  f e e s  does  n o t  f a l l  w i t h i n  t h i s  

c a t e g o r y  and i s  t h u s  o u t s i d e  t h e  c o n t r a c t  be tween  t h e  Fund 

and t h e  Fund members. 

The re  i s  no o t h e r  l a n g u a g e  i n  S e c t i o n  768.54 which  

j u s t i f i e s  a  c o n t r a r y  c o n c l u s i o n .  On t h e  c o n t r a r y ,  t h e  

e x p r e s s  l a n g u a g e  of  t h e  s t a t u t e  c r e a t i n g  t h e  Fund i s  c l e a r  

t h a t  t h e  l e g i s l a t u r e  d id  no t  i n t end  t h a t  t h e  Fund be l i a b l e  

f o r  a t t o r n e y s '  f e e s  awarded under Sec t ion  768.56. 

POINT I N V O L V E D  ON APPEAL 

THE T R I A L  COURT ERRED I N  ENTERING FINAL 
J U D G M E N T  FOR ATTORNEY'S FEES AGAINST THE 
FUND R A T H E R  T H A N  FUND M E M B E R  I N  A 
MEDICAL MALPRACTICE A C T I O N .  

ARGUMENT 

The F l o r i d a  P a t i e n t ' s  Compensation Fund i s  a  s t a t u t o r y  

e n t i t y  c r e a t e d  by l e g i s l a t i o n  enacted i n  1975 i n  response  t o  

t h e  " c r i s i s "  t h e n  e x i s t i n g  b e c a u s e  p r i v a t e  i n s u r a n c e  

companies  w e r e  r e f u s i n g  t o  w r i t e  m e d i c a l  m a l p r a c t i c e  

i n s u r a n c e  i n  F l o r i d a  o r  t h o s e  who w e r e  w r i t i n g  s u c h  

insurance  were charging e x o r b i t a n t  premiums. Chapter  75-9, 

Laws of F l o r i d a .  

The import  of t h e  s t a t u t e  was summarized by t h i s  Court 

i n  F l o r i d a  P a t i e n t ' s  Compensa t ion  - Fund v. Von S t e t i n a ,  

474  So.2d 7 8 3 ,  789 ( F l a .  1 9 8 5 ) :  "The l e g i s l a t u r e  h a s  

des igna ted  a  sou rce  t o  pay medical  m a l p r a c t i c e  judgments and 
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h a s  c r e a t e d  a  s y s t e m  o f  p a y i n g  f u t u r e  damages." (Emphasis  

supp l i ed . )  

The s t a t u t e  c r e a t i n g  t h e  Fund f i r s t  appeared a s  Sec t ion  

627.353. I t  was t h e n  t r a n s f e r r e d  t o  S e c t i o n  768.54. The 

enactment has  been amended numerous t imes  dur ing  i t s  e leven 

year  h i s t o r y .  None of t h e s e  amendments a l t e r  t h e  argument 

made by t h e  Fund h e r e  t h a t  i t  i s  n o t  r e s p o n s i b l e  f o r  t h e  

payment of  a t t o r n e y ' s  f e e s  awarded t o  p l a i n t i f f ' s  counsel  i n  

a  medical  m a l p r a c t i c e  ac t i on .  

To r e s o l v e  t h e  i s s u e  of whether t h e  Fund i s  l i a b l e  f o r  

a t t o r n e y ' s  f e e s  r e q u i r e s  review of t h e  r e l e v a n t  p rov i s ions  

o f  S e c t i o n  768.54. S e c t i o n  768.54(2) ( b ) ,  F l o r i d a  S t a t u t e s  

(1979) provided,  "A h e a l t h  c a r e  p rov ider  s h a l l  n o t  be l i a b l e  

f o r  an  amount i n  e x c e s s  o f  $100 ,000  p e r  c l a i m  o r  $500,000 

p e r  o c c u r r e n c e  f o r  c l a i m s  c o v e r e d  u n d e r  s u b s e c t i o n  (3) .  . . 
." i f  t h e  h e a l t h  c a r e  p r o v i d e r  h a s  p a i d  t h e  r e q u i r e d  f e e  t o  

belong t o  t h e  Fund, has  provided an adequate defense  f o r  t h e  

Fund and p a y s  a t  l e a s t  t h e  i n i t i a l  $100 ,000  o r  t h e  maximum 

l i m i t  of t h e  under ly ing  coverage. 

A c l a i m  i s  d e f i n e d  a s  ". . . a r i s i n g  o u t  o f  a n  

o c c u r r e n c e . "  Sec t ion768 .54 (1 )  (g ) .  An o c c u r r e n c e  i s  ". . . 
a n  a c c i d e n t  o r  i n c i d e n t ,  i n c l u d i n g  c o n t i n u o u s  r e p e a t e d  

e x p o s u r e  t o  c o n d i t i o n s ,  which  r e s u l t s  i n  p a t i e n t  i n j u r i e s  

n o t  i n t e n d e d  f rom t h e  s t a n d p o i n t  o f  t h e  i n s u r e d . "  S e c t i o n  

768.54(1) ( f ) .  

O n l y  a  c l a i m  c o v e r e d  u n d e r  s u b s e c t i o n  ( 3 )  o f  t h e  

s t a t u t e  can r e s u l t  i n  a  s e t t l e m e n t  o r  judgment f o r  which t h e  

5  

L A W  OFFICES O F  J O E  N UNGER, P A 



Fund i s  o b l i g a t e d  t o  pay t h e  e x t e n t  o f  i t s  c o v e r a g e  i n  

e x c e s s  o f  t h e  Fund e n t r y  l e v e l  s e l e c t e d  by t h e  h e a l t h  c a r e  

provider .  Sec t ion  768.54(3)(a) provides:  "There i s  c r ea t ed  

a  ' F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund' f o r  t h e  p u r p o s e  of  

p a y i n g  t h a t  p o r t i o n  o f  a n y  c l a i m  a r i s i n g  o u t  o f  t h e  

render ing  of o r  f a i l u r e  t o  r ende r  medical  c a r e  o r  s e r v i c e s .  

Under t h e s e  p rov i s ions  of t h e  enac t ing  s t a t u t e ,  Sec t ion  

768.54 i s  i n t e n d e d  a s  a  l i m i t a t i o n  o f  l i a b i l i t y  t o  h e a l t h  

c a r e  p rov ide r s  who a r e  members of t h e  Fund f o r  a c c i d e n t s  o r  

i n c i d e n t s  a r i s i n g  o u t  o f  t h e  r e n d e r i n g  o f  o r  f a i l u r e  t o  

render  medical  c a r e  o r  s e r v i c e s  r e s u l t i n g  i n  p a t i e n t  i n ju ry .  

The e n u m e r a t e d  p r o v i s i o n s  l i m i t  t h e  Fund ' s  f i n a n c i a l  

o b l i g a t i o n  t o  common l aw  damages which  a r i s e  o u t  and f l o w  

f rom t h e  r e n d e r i n g  o r  f a i l u r e  t o  r e n d e r  m e d i c a l  c a r e  o r  

s e r v i c e s .  T h i s  would i n c l u d e  m e d i c a l  and h o s p i t a l i z a t i o n  

b i l l s ,  wage l o s s ,  p a i n  and s u f f e r i n g ,  e t c .  T h i s  would n o t  

i n c l u d e  a t t o r n e y ' s  f e e s  t o  be  awarded  t h e  p l a i n t i f f ' s  

a t t o r n e y  u n d e r  t h e  p r o v i s i o n s  o f  now r e p e a l e d  S e c t i o n  

768.56. 

These f e e s  a r e  an e x t r a o r d i n a r y  remedy provided f o r  by 

s e p a r a t e  s t a t u t e ,  now r e p e a l e d .  T h e s e  f e e s  a r e  n o t  

l o g i c a l l y  a  p a r t  o f  t h e  c l a i m  a r i s i n g  o u t  o f  t h e  r e n d e r i n g  

of o r  f a i l u r e  t o  render  medical  care .  Requir ing t h e  Fund t o  

pay a t t o r n e y ' s  f e e s  t o  t h e  p l a i n t i f f ' s  a t t o r n e y  v i o l a t e s  t h e  

s t a t u t o r y  scheme which  makes i t  t h e  r e s p o n s i b i l i t y  o f  t h e  

Fund member t o  p r o v i d e  t h e  d e f e n s e  f o r  any  c l a i m  which  
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p o t e n t i a l l y  a f f e c t s  t h e  Fund. Sec t ion  768.54(3) (e)  (2) .  

When t h e  s t a t u t e  c r e a t i n g  t h e  Fund and d e s c r i b i n g  i t s  

r e s p o n s i b i l i t i e s  and t h o s e  o f  t h e  member h e a l t h  c a r e  

p rov iders  was enacted i n  1976, t h e r e  was no s t a t u t o r y  b a s i s  

f o r  t h e  r e c o v e r y  o f  a t t o r n e y ' s  f e e s  a g a i n s t  t h e  n o n -  

p r e v a i l i n g  p a r t y  i n  a  medical  m a l p r a c t i c e  a c t i o n .  S t a t u t o r y  

p rov i s ion  f o r  a t t o r n e y ' s  f e e s  i n  medical  m a l p r a c t i c e  a c t i o n s  

d id  no t  come i n t o  e x i s t e n c e  u n t i l  t h e  enactment of Sec t ion  

768.56 (1980) ,  f o u r  y e a r s  a f t e r  c r e a t i o n  o f  t h e  Fund. 

Thus,  t h e  1976 l e g i s l a t u r e  c o u l d  n o t  have  c o n s i d e r e d  t h e  

payment o f  a t t o r n e y ' s  f e e s  awarded  t o  p l a i n t i f f ' s  c o u n s e l  

under a  s t a t u t e  which d id  no t  e x i s t .  

N e i t h e r  t h e  e n a c t m e n t  o f  S e c t i o n  768.54 o r  t h e  l a t e r  

enactment of  Sec t ion  768.56 demons t ra te  l e g i s l a t i v e  i n t e n t  

t h a t  t h e  l a t t e r  s e c t i o n  was t o  be  i n c l u d e d  a s  a  p a r t  o f  t h e  

c o n t r a c t  c r e a t e d  by S e c t i o n  768.54 be tween  t h e  Fund and a  

Fund member. The l e g i s l a t u r e  i n  1976 c o u l d  n o t  have  

c o n s i d e r e d  t h e  payment o f  a t t o r n e y ' s  f e e s  u n d e r  S e c t i o n  

768.56 when i t  imposed on t h e  Fund t h e  r e s p o n s i b i l i t y  f o r  

p a y i n g  c l a i m s  r e s u l t i n g  i n  j udgmen t s  a g a i n s t  members i n  

e x c e s s  o f  $100,000.  S e c t i o n  768.54 does  n o t  i n c o r p o r a t e  

e i t h e r  e x p r e s s l y  o r  o t h e r w i s e  t h e  p r o v i s i o n s  o f  S e c t i o n  

768.56. The word ing  o f  S e c t i o n  768.54 must  be  i n t e r p r e t e d  

i n  t h e  l i g h t  o f  what  i t  meant  when i t  was e n a c t e d  i n  1976. 

The 1976 s t a t u t e  c r e a t i n g  t h e  Fund was d e s i g n e d  t o  

a l l e v i a t e  a  s i t u a t i o n  i n  which medical  m a l p r a c t i c e  insurance  
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w a s  a v a i l a b l e ,  i f  a t  a l l ,  o n l y  f o r  e x o r b i t a n t  r a t e s ,  t h u s  

c r e a t i n g  a  t h r e a t  t o  t h e  c o n t i n u i n g  a v a i l a b i l i t y  o f  h e a l t h  

c a r e .  A s  t h i s  Cour t  i n  Von S t e t i n a  s t a t e d ,  t h e  s t a t u t e  was 

d e s i g n e d  t o  i n s u r e  t h a t  s u f f i c i e n t  f u n d s  e x i s t e d  t o  pay t h e  

s u b s t a n t i a l  j u d g m e n t s  -- r e n d e r e d  i n  m e d i c a l  m a l p r a c t i c e  

a c t i o n s  a n d  t o  p a y  f u t u r e  d a m a g e s .  Nowhere  i n  t h e  - Von 

S t e t i n a  a n a l y s i s  i s  t h e r e  an  i n d i c a t i o n  t h a t  t h e  Fund s h o u l d  

b e  r e q u i r e d  t o  p a y  a t t o r n e y ' s  f e e s  i n  a d d i t i o n  t o  t h a t  

p o r t i o n  o f  t h e  l i a b i l i t y  j u d g m e n t  a b o v e  t h e  e n t r y  l e v e l  o f  

t h e  Fund member. 

S i n c e  i t s  i n c e p t i o n ,  t h e r e  h a s  b e e n  a  p r o v i s i o n  i n  

768.54 c o n c e r n i n g  t h e  amount t o  b e  p a i d  p e r  p e r s o n  p e r  y e a r  

u n t i l  a  c l a i m  h a s  been  pa id .  T h i s  p r o v i s i o n  r e q u i r e s  t h a t  

c o u r t  c o s t s  a n d  r e a s o n a b l e  a t t o r n e y ' s  f e e s  b e  p a i d  i n  o n e  

lump sum w i t h i n  n i n e t y  d a y s  a f t e r  t h e  s e t t l e m e n t  o r  judgment  

i s  r e n d e r e d .  T h i s  s t a t u t o r y  p h r a s e  h a s  b e e n  a r g u e d  a s  

r e c o g n i t i o n  o f  t h e  f u n d ' s  o b l i g a t i o n  t o  pay t h o s e  a t t o r n e y ' s  

f e e s  a w a r d e d  t o  t h e  p l a i n t i f f ' s  a t t o r n e y  u n d e r  S e c t i o n  

768.56. T h i s  a rgument  h a s  no m e r i t .  

The a t t o r n e y ' s  f e e s  men t ioned  i n  S e c t i o n  768.54(3)(f)3  

govern  t h e  payment  o f  f e e s  t o  t h e  p l a i n t i f f ' s  a t t o r n e y  u n d e r  

t h e  c o n t r a c t  o f  e m p l o y m e n t  b e t w e e n  t h e  p l a i n t i f f  a n d  t h e  

a t t o r n e y .  F e e s  owed b y  t h e  p l a i n t i f f  t o  h i s  a t t o r n e y  a r e  

e x c l u d e d  f r o m  t h e  p e r i o d i c  p a y m e n t s  s p e c i f i e d  f o r  c e r t a i n  

P r e v i o u s l y  S e c t i o n  7 6 8 . 5 4 ( 3 ) ( e ) 3 ,  n o w  S e c t i o n  
768 .54(3)  ( f ) 3 .  



t y p e s  o f  damages.  T h i s  1976 p r o v i s i o n  c o u l d  n o t  a p p l y  t o  

f e e s  paid t o  t h e  p r e v a i l i n g  p a r t y  under a  1980 s t a t u t e .  

I n  t h i s  c a s e ,  t h e  D i s t r i c t  Cour t  o f  Appea l  h e l d  t h a t  

t h e  Fund i s  l i a b l e  f o r  a t t o r n e y ' s  f e e s  a s  w e l l  a s  damages 

a r i s i n g  from a  p l a i n t i f f ' s  i n j u r i e s  caused by a  h e a l t h  c a r e  

p rov ider  a f t e r  t h e  p rov ider  has  pa id  $100,000. There i s  an 

ex t ens ive  d i s s e n t  by Judge Pearson exp re s s ing  t h e  view t h a t  

even though  a  Fund member 's  l i a b i l i t y  f o r  t h e  damages 

a r i s i n g  f rom i t s  n e g l i g e n t  conduc t  may be  l i m i t e d  t o  

$ 1 0 0 , 0 0 0 ,  t h e  Fund member  may n e v e r t h e l e s s  b e  h e l d  

r e s p o n s i b l e  t o  pay o t h e r  e x p e n s e s  o f  l i t i g a t i o n  such  a s  

a t t o r n e y ' s  f e e s  n o t w i t h s t a n d i n g  t h e  member 's  i n s u r e r  may 

u l t i m a t e l y  pay o u t  more than $1 00,000. 

One month a f t e r  r ehea r ing  was denied i n  t h i s  ca se ,  t h e  

S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  d e c i d e d  - F l o r i d a  - - - - - - 

P a t i e n t ' s  Compensation v. Maurer, 493 So.2d 51 0  (Fla.  2d DCA 

1986).' T h e r e  t h e  Fund c o n t e n d e d  t h a t  t h e  l i m i t a t i o n  o f  

l i a b i l i t y  o f  a  h e a l t h  c a r e  p r o v i d e r  p u r s u a n t  t o  S e c t i o n  

768.54(2) ( b )  was n o t  i n t e n d e d  t o  f o r e c l o s e  impos ing  a  

p r e v a i l i n g  p l a i n t i f f ' s  a t t o r n e y ' s  f e e s  upon t h e  h e a l t h  c a r e  

provider .  The d e c i s i o n  recognizes  t h a t  t h e  Third  D i s t r i c t  

r e j e c t e d  t h i s  c o n s t r u c t i o n  of  t h e  s t a t u t e .  The Second 

D i s t r i c t  n e v e r t h e l e s s  d i s ag reed ,  and adopted t h e  reasoning 

of t h e  d i s s e n t :  

The fund  f i l e d  c e r t i o r a r i  p r o c e e d i n g s  i n  t h i s  Cour t  
a s s e r t i n g  c o n f l i c t  be tween  Bouchoc and Maurer .  The Cour t  
h a s  n o t  r u l e d  on . j u r i s d i c t i o n . s e  ~ 0 , 6 9 , 2 3 0 ) .  Maurer  
i s  pending on j u r i s d i c t i o n a l  b r i e f s .  
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Thus, a s  Judge Pearson no ted ,  t o  p l a c e  a  
v i c a r i o u s  r e s p o n s i b i l i t y  upon t h e  FPCP 
f o r  a  t o r t i o u s  h e a l t h c a r e  p r o v i d e r ' s  
l i a b i l i t y  t o  p a y  a  s u c c e s s f u l  
p l a i n t i f f ' s  a t t o r n e y  ' s  f e e  i s  
i n c o n s i s t e n t  w i t h  t h e  purpose of s e c t i o n  
768.54. We c o n c u r  i n  t h e  c o n c l u s i o n  
t h a t :  ' P l a i n t i f f ' s  a t t o r n e y ' s  f e e s  
a r i s e  o u t  o f ,  b u t  a r e  by d e f i n i t i o n  n o t  
a  p a r t  o f ,  a  s u c c e s s f u l  -- c l a i m ,  and t h a t  
excess  p o r t i o n  of a  c l a im  which t h e  Fund 
i s  r e s p o n s i b l e  t o  pay cannot ,  t h e r e f o r e ,  
i n c l u a e  a t t o r n e y ' s  f ee s . ' . "  ------- F l o r i d a  
P a t i e n t ' s  Compensation Fund v. Maurer, 
sup ra .  

I n  c r e a t i n g  t h e  Fund,  t h e  l e g i s l a t u r e  d e s i g n a t e d  a  

s o u r c e  t o  p a y  m e d i c a l  m a l p r a c t i c e  j u d g m e n t s .  The 

l e g i s l a t u r e  d i d  n o t  d e s i g n a t e  a  s o u r c e  t o  pay s t a t u t o r y  

a t t o r n e y ' s  f e e s  t o  be  awarded  u n d e r  t h e  p r o v i s i o n s  o f  a  

l a t e r - e n a c t e d  s t a t u t e .  No e v i l  in tended t o  be c o r r e c t e d  by 

t h e  s t a t u t e  c r e a t i n g  t h e  Fund i s  a d d r e s s e d  by making t h e  

Fund pay a t t o r n e y ' s  f e e s  awarded t o  t h e  p l a i n t i f f ' s  a t t o r n e y  

i n  a  medical  m a l p r a c t i c e  ac t i on .  

This a n a l y s i s  i s  recognized i n  t h e  Bouchoc d i s s e n t  and 

Maurer  d e c i s i o n .  I t  s h o u l d  b e  a d o p t e d  by t h i s  c o u r t .  The - 

importance of what t h e  Fund seeks  he re  i s  no t  d iminished by 

t h e  r e p e a l  of  of  Sec t ion  768.56.6 The r e p e a l  does no t  apply 

t o  t h e  numerous a c t i o n s  f i l e d  on o r  be fo re  October 1 ,  1985, 

which w i l l  i nvo lve  payment of  f ee s .  7  

See,  Chapter  85-1 75, Sec t ion  43,  Laws of F l o r i d a  (1985). 

The same q u e s t i o n  i s  p r e s e n t l y  b e f o r e  t h i s  c o u r t  i n  
F l o r i d a  p a t i e n t ' s  compensat ion - Fund v. Smith ,  and Smith v. 
S i t o m e r ,  Case Nos. 4-86-0844 and 4-86-0967;  and Mora l e s  v. 
Schere r .  Case No. 4-86-1 959. ~ e n d i n g  i n  t h e  FourtT ~ i s t r i z  , L L, 

Court of  Appeal. 
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CONCLUSION 

I For t h e  r e a s o n s  and u n d e r  t h e  a u t h o r i t i e s  s e t  f o r t h  

above, t h e  m a j o r i t y  d e c i s i o n  of t h e  D i s t r i c t  Court of  Appeal 

s h o u l d  b e  quashed  and t h e  d i s s e n t i n g  o p i n i o n  made t h e  

law of F l o r i d a .  
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