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PETITIONER'S BRIEF ON JURISDICTION 

P e t i t i o n e r  ELMER MAURER s e e k s  review of  a  d e c i s i o n  o f  t h e  

Second D i s t r i c t  Cour t  of  Appeal ( A  1) t h a t  e x p r e s s l y  and d i r e c t l y  

c o n f l i c t s  w i t h  a  p r i o r  d e c i s i o n  o f  t h e  Th i rd  D i s t r i c t  Cour t  o f  

Appeal ( A  5 )  i n  Bouchoc v.  P e t e r s o n ,  490 So.2d 132 ( F l a .  3d DCA 

1986 ) .  I r o n i c a l l y ,  a l t hough  Bouchoc was dec ided  b e f o r e  t h e  

Second D i s t r i c t  Cour t  f i l e d  i t s  d e c i s i o n  i n  t h e  p r e s e n t  c a s e ,  t h e  

l o s i n g  p a r t y  t h e r e  h a s  a l r e a d y  invoked t h i s  C o u r t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  based  on c o n f l i c t  w i t h  t h i s  l a t e r  c a s e .  See - 
F l o r i d a  P a t i e n t ' s  Compensation Fund v.  Bouchoc, Case No. 69,230. - 

STATEMENT OF THE CASE AND FACTS - 

I n  t h i s  medical  m a l p r a c t i c e  a c t i o n ,  P l a i n t i f f  o b t a i n e d  a  

$385,000 judgment a g a i n s t  D r .  Maurer,  Winter  Haven H o s p i t a l  

and F l o r i d a  P a t i e n t ' s  Compensation Fund. The t r i a l  c o u r t  awarded 

t h e  p r e v a i l i n g  p l a i n t i f f  a n  a t t o r n e y ' s  f e e  p u r s u a n t  t o  S e c t i o n  

768.56, F l o r i d a  S t a t u t e s  ( 1981 ) .  Subsequen t ly ,  t h e  t r i a l  c o u r t  

l i m i t e d  t h e  l i a b i l i t y  o f  D r .  Maurer and t h e  h o s p i t a l  t o  $100,000 

each  under t h e  p r o v i s i o n s  o f  t h e  Medical  Ma lp rac t i c e  Reform A c t ,  

t h e  e f f e c t  o f  which was t o  r e q u i r e  t h e  Fund t o  pay t h e  a t t o r n e y ' s  

f e e .  

On a p p e a l  by t h e  Fund, t h e  Second ~ i s t r i c t  Cour t  h e l d  t h a t  

t h e  Fund canno t  be  h e l d  l i a b l e  f o r  a t t o r n e y s ' f e e s  and vaca t ed  t h e  

t r i a l  c o u r t ' s  o r d e r .  



SUMMARY OF THE ARGUMENT 

The decision of the District Court of Appeal in this 

case expressly notes conflict with a prior decision of the 

Third District Court of Appeal in Bouchoc v. Peterson, 490 So.2d 

132 (Fla. 3d DCA 1986). This Court should exercise jurisdiction 

to resolve the conflict. 

Exercise of the Court's discretionary jurisdiction is further 

required here to overturn a disposition that is inconsistent with 

the relative responsibilities of health care providers and the 

Florida Patient's Compensation Fund under the Medical Malpractice 

Reform Act. The District Court's holding that the Fund can never 

be required to pay a prevailing plaintiff's attorney's fees 

violates the manifest intent and purpose of the Act. 



ARGUMENT 

The Second D i s t r i c t  Court  op in ion  demonstra tes  t h e  e x i s t e n c e  

of  j u r i s d i c t i o n a l  c o n f l i c t  i n  language which i s  unmistakable:  

FPCF's f i n a l  con ten t ion  is  t h a t  t h e  l i m i -  
t a t i o n  o f  l i a b i l i t y  enjoyed by a h e a l t h  c a r e  
p rov ide r  . . . i s  n o t  in tended  t o  f o r e c l o s e  
imposing a p r e v a i l i n g  p l a i n t i f f ' s  a t t o r n e y ' s  
f e e s  upon t h e  h e a l t h  c a r e  p rov ide r .  Recog- 
n i z i n g  t h a t  t h e  Third  D i s t r i c t  ha s  r e j e c t e d  
t h i s  c o n s t r u c t i o n  of s e c t i o n  768.56 and has  
he ld  o the rwi se ,  we d i s a g r e e  and no te  c o n f l i c t  
wi th  t h e  ma jo r i t y  i n  Bouchoc v. Pe t e r son ,  Nos. 
85-973, 85-1009 (F la .  3d DCA June 3, 1986) 
(11 F.L.W. 1253) .  We adopt  t h e  reasoning  of  
t h e  d i s s e n t  i n  Bouchoc. 

( ~ m p h a s i s  added. ) 

Because t h e  two d e c i s i o n s  reach oppos i t e  r e s u l t s  concerning 

t h e  i d e n t i c a l  l e g a l  i s s u e ,  c o n f l i c t  i s  mani fes t .  The Fund was 

ad jud ica t ed  l i a b l e  f o r  a t t o r n e y s '  f e e s  i n  Bouchoc and evaded 

r e s p o n s i b i l i t y  f o r  such f e e s  i n  t h i s  case .  

Re'a's o n's: 'fo'r' Gr'an't i n'g' 'Review 

The paramount reason f o r  reviewing t h e  Second D i s t r i c t  

C o u r t ' s  d e c i s i o n  h e r e  i s  t o  r e s o l v e  t h e  c o n f l i c t  between two 

d i s t r i c t  c o u r t s  o f  appea l .  

But t h e r e  i s  ano the r  compell ing reason t o  g r a n t  review i n  

t h i s  ca se .  Under t h e  Second D i s t r i c t  ho ld ing ,  t h e  Fund can never  

be he ld  l i a b l e  t o  pay a p r e v a i l i n g  p l a i n t i f f ' s  a t t o r n e y ' s  f e e .  



That  r e s u l t  i s  p a t e n t l y  u n j u s t  when one views t h e  r e s p e c t i v e  

b a r g a i n i n g  p o s i t i o n s  o f  t h e  s e v e r a l  de f endan t s .  The r e c o r d  i n  

t h i s  c a s e  demons t ra tes  t h a t  D r .  Maurer t ende red  h i s  $100,000 

unde r ly ing  coverage  b e f o r e  t r i a l  o f  t h e  c a s e .  T r i a l  was r e q u i r e d  

because  o f  t h e  Fund's  a t t e m p t  t o  minimize payment under i t s  e x c e s s  

coverage  -- an  a t t e m p t  t h a t  f o r c e d  Maurer,  under t h e  A c t ,  t o  

p rov ide  t h e  Fund w i t h  a  de f ense  i n  o r d e r  t o  l i m i t  h i s  l i a b i l i t y  

t o  $100,000. Having gambled and l o s t ,  t h e  Fund shou ld  n o t  be  

heard  t o  a rgue ,  a s  it has  s u c c e s s f u l l y  done i n  t h e  Second D i s t r i c t ,  

t h a t  t h e  h e a l t h  c a r e  p r o v i d e r s  r a t h e r  t h a n  t h e  Fund shou ld  pay 

t h e  p l a i n t i f f ' s  a t t o r n e y ' s  f e e s  a s  w e l l  a s  t h e  c o s t  o f  de fend ing  

t h e  a c t i o n .  



CONCLUSION 

Th i s  Cour t  shou ld  g r a n t  r ev iew,  approve t h e  d e c i s i o n  o f  t h e  

Th i rd  D i s t r i c t  Cour t  i n  Bouchoc and quash t h e  c o n f l i c t i n g  d e c i s i o n  

of  t h e  Second D i s t r i c t  Cour t  i n  t h i s  c a s e .  
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