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STATEMENT OF THE CASE AND FACTS 

The i n s t a n t  a c t i o n  i s  a m e d i c a l  malpractice case 

b r o u g h t  b y  t h e  E s t a t e  o f  S t a c y  S h o r t  a g a i n s t  D e f e n d a n t s ,  DR. 

ELMER MAURER, WINTER HAVEN HOSPITAL, INC., DR. BEACH BROOKS, 

a n d  t h e  FLORIDA PATIENT'S COMPENSATION FUND. T h i s  a c t i o n  

revolves a r o u n d  a n  i n c i d e n t  w h e r e  S t a c y  S h o r t ,  a 1 6  y e a r  o l d  

g i r l ,  t o o k  a n  o v e r d o s e  o f  4 7  p i l l s  c o n t a i n i n g  T h e o p h y l l i n e  

a n d  w a s  a d m i t t e d  t o  t h e  e m e r g e n c y  room o f  P e t i t i o n e r ,  WINTER 

HAVEN HOSPITAL, INC., a t  1 1 : O O  p . m .  o n  March  3 ,  1 9 8 2 .  (R. 

1 5 6 - 1 8 0 - 1 8 6 ) .  M s .  S h o r t  w a s  t r e a t e d  f o r  t h e  d r u g  o v e r d o s e  

b u t  n o n e t h e l e s s  d i e d  o n  March  5 ,  1 9 8 2 .  (R. 1 5 6 - 1 8 0 - 1 8 6 ) .  

W i l l i a m  S h o r t ,  as  f a t h e r  a n d  p e r s o n a l  r e p r e s e n t a t i v e  o f  h e r  

es tate ,  f i l e d  t h e  C o m p l a i n t  i n  t h e  i n s t a n t  a c t i o n  w h i c h  

a l l e g e d  t h a t  t h e  D e f e n d a n t s  f a i l e d  t o  u s e  r e a s o n a b l e  s k i l l  

i n  c a r i n g  a n d  t r e a t i n g  S t a c y  S h o r t  a n d  t h a t  t h i s  f a i l u r e  

c a u s e d  proper t r e a t m e n t  o f  h e r  t o  b e  d e l a y e d .  (R. 156-158  . 
A f t e r  t h e  f i l i n g  o f  t h e  i n i t i a l  C o m p l a i n t ,  P l a i n t i f f s  

s u b s e q u e n t l y  f i l e d  t h e i r  S e c o n d  Amended C o m p l a i n t  o n  

S e p t e m b e r  1 5 ,  1 9 8 3 ,  a n d  s a i d  C o m p l a i n t  w a s  t h e  p l e a d i n g  

u n d e r  w h i c h  t h e  i n s t a n t  case p r o c e e d e d  t o  t r i a l .  (R. 1 5 4 ) .  

P e t i t i o n e r  , WINTER HAVEN HOSPITAL, INC., a n s w e r e d  t h e  S e c o n d  

Amended C o m p l a i n t  o n  O c t o b e r  3 1 ,  i n c o r p o r a t i n g  p r io r  Answer 

t o  t h e  Amended C o m p l a i n t  o f  J a n u a r y  1 3 .  (R. 1 6 1  1 .  

A d d i t i o n a l l y ,  R e s p o n d e n t ,  FLORIDA PATIENT'S COMPENSATION 

FUND, a n s w e r e d  t h e  S e c o n d  Amended C o m p l a i n t  o n  O c t o b e r  2 6 ,  

1 9 8 3 .  (R. 1 5 4 ) .  I n  i t s  Answer t o  t h e  S e c o n d  Amended 

C o m p l a i n t ,  t h i s  P e t i t i o n e r  a d m i t t e d  t h a t  i t  w a s  a member o f  



t h e  F l o r i d a  P a t i e n t ' s  Compens t ion  Fund and  f u r t h e r  r a i s e d  as  

a n  A f f i r m a t i v e  D e f e n s e  i t s  e n t i t l e m e n t  t o  a l i m i t a t i o n  o f  

l i a b i l i t y  o f  $100 ,000 .00  or i n  t h e  amount of  t h e  v e r d i c t ,  

w h i c h e v e r  w a s  less. (R.  154-58,  2 2 ) .  F u r t h e r ,  R e s p o n d e n t ,  

FLORIDA PATIENT' S  COMPENSATION FUND, answered  t h e  Second  

Amended Compla in t  by a d m i t t i n g  t h a t  t h i s  P e t i t i o n e r  a n d  

c o - P e t i t i o n e r  , ELMER MAUER, M. D . ,  were e n t i t l e d  t o  t h e  

l i m i t a t i o n  o f  l i a b i l i t y  of  $100 ,000 .00  a s  a l l e g e d  by t h e  

P l a i n t i f f  ( R .  159-160 1 .  

T r i a l  o f  t h e  i n s t a n t  m e d i c a l  m a l p r a c t i c e  claim w a s  had  

and  r e s u l t e d  i n  a v e r d i c t  i n  f a v o r  o f  t h e  P l a i n t i f f s  a n d  

a g a i n s t  t h e  h e a l t h  care p r o v i d e r s ,  ELMER MAUER, M.D. and  

WINTER HAVEN HOSPITAL, INC.. F i n a l  Judgment  w a s  e n t e r e d  i n  

t h e  sum o f  $400,000.00 which w a s  t h e r e a f t e r  amended i n  

r e s p o n s e  t o  a Mot ion  f o r  S e t o f f  f i l e d  by b o t h  P e t i t i o n e r s  

(R.  2 1 2 ) .  The Orde r  Amending Judgment  r e f l e c t e d  t h a t  t h e  

P l a i n t i f f  w a s  e n t i t l e d  t o  a Judgment  o f  $385 ,000 .00  a g a i n s t  

t h e  P e t i t i o n e r s  ( R .  235 1 .  

The T r i a l  C o u r t  t h e r e a f t e r  e n t e r e d  i t s  Orde r  t a x i n g  

costs a n d  a t t o r n e y s '  f e e s  i n  t h e  sum o f  $15,355.30 as costs ,  

a n d  $133 ,333 .33  as  a t t o r n e y s '  f e e s  ( R .  236 -38 ) .  P e t i t i o n e r ,  

WINTER HAVEN HOSPITAL, INC., f i l e d  a Mot ion  t o  L i m i t  

L i a b i l i t y  a n d  i t s  B r i e f  i n  S u p p o r t  of  t h a t  Motion t o  L i m i t  

L i a b i l i t y  ( R .  268-69,  261-67 1 . F u r t h e r ,  t h i s  P e t i t i o n e r  

t e n d e r e d  i t s  l i m i t  o f  $100 ,000 .00  t o  t h e  P l a i n t i f f  which  w a s  

a c c e p t e d  a n d  t o  which  a p a r t i a l  S a t i s f a c t i o n  o f  Judgment  w a s  

f i l e d  on O c t o b e r  4 ,  1985  ( R .  252 -53 ) .  A f t e r  h e a r i n g  a rgumen t  



of v a r i o u s  c o u n s e l ,  r e v i e w i n g  a l l  t h e  B r i e f s  a n d  Memorandum 

o f  Law on t h e  M o t i o n s  t o  L i m i t  L i a b i l i t y ,  t h e  T r i a l  C o u r t  

t h e r e a f t e r  g r a n t e d  P e t i t i o n e r s '  M o t i o n s  t o  L i m i t  L i a b i l i t y  

t o  t h e  sum o f  $100 ,000 .00  e a c h  i n  a c c o r d a n c e  w i t h  t h e  

F l o r i d a  S t a t u t e s .  ( R .  291-92 ) . 
R e s p o n d e n t ,  F l o r i d a  P a t i e n t ' s  Compensa t i on  Fund,  

t h e r e a f t e r  f i l e d  i t s  Notice o f  Appea l  i n  t h e  Second  Dis t r ic t  

C o u r t  o f  Appea l  c o n t e s t i n g  t h e  T r i a l  C o u r t ' s  O r d e r  L i m i t i n g  

L i a b i l i t y  o f  P e t i t i o n e r s  t o  $100 ,000 .00 .  On Augus t  2 2 ,  1 9 8 6 ,  

t h e  Second  D i s t r i c t  C o u r t  o f  Appea l  i s s u e d  i t s  o p i n i o n  i n  

t h e  i n s t a n t  case r e v e r s i n g  t h e  l o w e r  C o u r t ' s  O r d e r  g r a n t i n g  

t h e  M o t i o n s  t o  L i m i t  L i a b i l i t y .  S u b s e q u e n t l y ,  t h i s  

P e t i t i o n e r  f i l e d  i t s  B r i e f  o n  J u r i s d i c t i o n  n o t i n g  t h a t  t h e  

d e c i s i o n  i n  t h e  i n s t a n t  case e x p r e s s l y  a n d  d i r e c t l y  

c o n f l i c t s  w i t h  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l ' s  d e c i s i o n  

i n  t h e  Bouchoc v .  P e t e r s o n  case, 490 So.2d 1 3 2  ( F l a .  3d  DCA 

1 9 8 6 ) .  T h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  o v e r  t h e  i n s t a n t  

case o n  J a n u a r y  1 2 ,  1987 .  



ISSUE ON APPEAL 

I. WHETHER T H E  T R I A L  COURT E R R E D  I N  G R A N T I N G  
P E T I T I O N E R S ,  W I N T E R  HAVEN H O S P I T A L ,  I N C . ' S  
AND ELMER MAUER, M.D. ' S  MOTION T O  L I M I T  L I A B I L I T Y  



SUMMARY OF ARGUMENT 

T h i s  P e t i t i o n e r ,  WINTER HAVEN HOSPITAL, I N C . ,  w o u l d  

s u b m i t  t h a t  t h e  T r i a l  C o u r t  a c t e d  a p p r o p r i a t e l y  g r a n t i n g  t h e  

P e t i t i o n e r ' s  M o t i o n  t o  L i m i t  i t s  L i a b i l i t y  t o  $ 1 0 0 , 0 0 0 . 0 0  i n  

a c c o r d a n c e  w i t h  F l o r i d a  S t a t u t e ,  S e c t i o n  7 6 8 . 5 4 .  It  i s  

u n d i s p u t e d  t h a t  t h i s  P e t i t i o n e r  m e t  t h e  t h r e e  c o n d i t i o n s  

p r e c e d e n t  t o  b e i n g  e n t i t l e d  t o  t h e  l i m i t a t i o n  o f  l i a b i l i t y  

i n  t h a t  t h i s  P e t i t i o n e r  w a s  a member o f  t h e  F l o r i d a  

P a t i e n t ' s  C o m p e n s a t i o n  Fund a t  a l l  t i m e s  m a t e r i a l  t o  t h i s  

a c t i o n ,  t h i s  P e t i t i o n e r  p r o v i d e d  a n  a d e q u a t e  d e f e n s e  f o r  t h e  

F u n d ,  a n d  f i n a l l y ,  t h i s  P e t i t i o n e r  d i d  p a y  i t s  $ 1 0 0 , 0 0 0 . 0 0  

i n  a c c o r d a n c e  w i t h  t h e  s t a t u t e .  F u r t h e r ,  R e s p o n d e n t ,  t h e  

FLORIDA PATIENT'S COMPENSATION FUND, a d m i t t e d  i n  t h e i r  

Answer t o  t h e  S e c o n d  Amended C o m p l a i n t  t h a t  t h i s  A p p e l l e e  

w a s  e n t i t l e d  t o  a l i m i t a t i o n  of l i a b i l i t y  i n  t h e  a m o u n t  of 

$ 1 0 0 , 0 0 0 . 0 0  a n d  t h e r e f o r e ,  t h i s  P e t i t i o n e r  w o u l d  assert t h a t  

R e s p o n d e n t  i s  now p r e c l u d e d  f r o m  a s s e r t i n g  a n y  o t h e r  

p o s i t i o n  i n  t h e  i n s t a n t  appeal b e c a u s e  of t h i s  Answer .  

A d d i t i o n a l l y ,  t h i s  P e t i t i o n e r  w o u l d  assert t h a t  

c o n t r a r y  t o  t h e  o p i n i o n  r e n d e r e d  b y  t h e  S e c o n d  D i s t r i c t  

C o u r t  o f  A p p e a l  i n  t h e  i n s t a n t  case, t h a t  a t t o r n e y s v  f e e s  

are c o n s i d e r e d  pa r t  of a s u c c e s s f u l  c l a i m  p u r s u a n t  t o  

F l o r i d a  S t a t u t e ,  S e c t i o n  7 6 8 . 5 4  a n d  d o  f a l l  w i t h i n  t h e  

c o v e r a g e  t h a t  w o u l d  b e  p r o v i d e d  b y  FLORIDA PATIENT'S 

COMPENSATION FUND t o  P e t i t i o n e r ,  WINTER HAVEN HOSPITAL, I N C .  

F u r t h e r ,  t h i s  P e t i t i o n e r  w o u l d  s u b m i t  t h a t  t h e  a w a r d  of 

a t t o r n e y s '  fees d o e s  n o t  f a l l  w i t h i n  a n y  a l l e g e d  e x t e n s i o n  



o f  t h e  c o v e r a g e  t h a t  would  b e  p r o v i d e d  by  t h e  FLORIDA 

HOSPITAL TRUST FUND t o  P e t i t i o n e r ,  WINTER HAVEN HOSPITAL, 

INC. I n s t e a d ,  P e t i t i o n e r  would  assert t h a t  i t  w o u l d  b e  

u n r e a s o n a b l e  a n d  o u t s i d e  t h e  i n t e n t  o f  t h e  s t a t u t e  t o  

r e q u i r e  payment  o f  a t t o r n e y s '  f e e s  i n  e x c e s s  of t h e  

l i m i t a t i o n  o f  l i a b i l i t y  p r o v i d e d  by  t h e  s t a t u t e  p a r t i c u l a r l y  

s i n c e  F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund c o n t r o l l e d  

s e t t l e m e n t  a b i l i t y .  Thus ,  t h e  Fund c o n t r o l s  n o t  o n l y  w h e t h e r  

or  n o t  o p p o s i n g  c o u n s e l  i n c u r  a t t o r n e y s '  f e e s  b u t  a l so  

c o n t r o l  t h e  amount  o f  f e e s  t h a t  t h e  o p p o s i n g  p a r t y  w i l l  b e  

a b l e  t o  a c c u m u l a t e  i n  a case. It w o u l d  b e  u n r e a s o n a b l e  a n d  

beyond  t h e  i n t e n t  o f  t h e  s t a t u t e  t o  a l l o w  t h e  Fund t o  b e  i n  

c o n t r o l  of t h e  e x i s t e n c e  a n d  amount  o f  a t t o r n e y s '  f e e s  

i n c u r r e d  by a n  o p p o n e n t  a n d ,  o n  t h e  o t h e r  h a n d ,  t o  r e q u i r e  

t h e  Fund member t o  s h a r e  t h e  r e s p o n s i b i l i t y  f o r  payment  o f  

t h e s e  same f e e s .  A d d i t i o n a l l y ,  t h i s  P e t i t i o n e r  w o u l d  s u b m i t  

t h a t  t h e  i n t e n t  o f  t h e  s t a t u t e  i s  c l e a r l y  s e e n  by i t s  own 

c o n d i t i o n s  r e g a r d i n g  t h e  t i m e  w i t h i n  w h i c h  a t t o r n e y s '  fees 

m u s t  b e  p a i d .  T h i s  s t a t u t e  creates a d u t y  o n  t h e  p a r t  o f  t h e  

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund t o  p a y  t h e  P l a i n t i f f s  

t h e i r  a t t o r n e y s '  f e e s  a n d  f u r t h e r  sets o u t  a t i m e  w i t h i n  

which  t h i s  m u s t  o c c u r .  

I n  l i g h t  of a l l  o f  t h e  f o r e g o i n g ,  t h i s  P e t i t i o n e r  would  

s u b m i t  t h a t  t h e  T r i a l  C o u r t  a c t e d  a p p r o p r i a t e l y ,  a n d  d i d  n o t  

err i n  g r a n t i n g  i t s  Mot ion  t o  L i m i t  L i a b i l i t y .  



ARGUMENT 

WHETHER THE TRIAL COURT ERRED I N  GRANTING 
PETITIONER'S MOTION TO LIMIT LIABILITY. 

The i s s u e s  i n v o l v e d  i n  t h e  i n s t a n t  a p p e a l  c e n t e r  a r o u n d  

t h e  c r e a t i o n  a n d  e x i s t e n c e  o f  a F l o r i d a  P a t i e n t ' s  

Compensa t ion  Fund. The Fund w a s  c r e a t e d  i n  1 9 7 5  i n  r e s p o n s e  

t o  a m e d i c a l  m a l p r a c t i c e  cr is is  which c a u s e d  many i n s u r e r s  

t o  cease w r i t i n g  m a l p r a c t i c e  c o v e r a g e  f o r  F l o r i d a  p h y s i c i a n s  

and  h o s p i t a l s .  B a s i c a l l y ,  t h e  Fund p r o v i d e s  excess i n s u r a n c e  

o v e r  $100,000.00 t o  h e a l t h  care p r o v i d e r s  who are members 

and  who have  p a i d  a f e e  f o r  s u c h  c o v e r a g e .  U n l i k e  a 

t r a d i t i o n a l  excess i n s u r e r ,  however ,  t h e  F u n d ' s  o b l i g a t i o n  

t o  p a y  t h a t  p o r t i o n  o f  t h e  Judgment  i n  excess o f  $100 ,000 .00  

f l o w s  d i r e c t l y  t o  t h e  p a t i e n t  a n d  n o t  m e r e l y  t o  i n d e m n i f y  

t h e  member. Owens v .  F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund, 

428 So.2d 708 ( F l a .  1st DCA 19831 ,  pet. f o r  r e v i e w  d e n i e d ,  

436 So.2d 100  ( F l a .  1 9 8 3 ) .  I n d e e d ,  t h i s  C o u r t  h a s  r u l e d  t h a t  

s t a t u t e  which creates t h e  F l o r i d a  P a t i e n t ' s  Compensa t ion  

Fund i s  i t s e l f  a " c o n t r a c t "  be tween  t h e  Fund a n d  i t s  member. 

Depa r tmen t  o f  I n s u r a n c e  v .  S o u t h e a s t  V o l u s i a  H o s p i t a l  

Dis t r ic t ,  438 So.2d 815  ( F l a .  1 9 8 3 ) .  A s  a f u r t h e r  c o n d i t i o n  

o f  t h i s  u n i q u e  r e l a t i o n s h i p  be tween  t h e  Fund a n d  i t s  member, 

and  as a p o r t i o n  o f  t h e  " c o n t r a c t "  be tween  t h e s e  t w o  

p a r t i e s ,  t h e  ~ e g i s l a t u r e  h a s  p r o v i d e d  t h a t  a member o f  t h e  

Fund who h a s  c o m p l i e d  w i t h  t h e  p r o v i s i o n s  o f  t h e  i n v o l v e d  

s t a t u t e  is  e n t i t l e d  t o  a " l i m i t a t i o n  o f  l i a b i l i t y . "  F l a .  

S t a t .  S e c .  768.54 ( 2  1 ( b )  ( 1981  1.  Thus,  t h e  L e g i s l a t u r e  h a s  



s p e c i f i c a l l y  p r o v i d e d  t h a t  a comply ing  member o f  t h e  Fund i s  

n o t  l i a b l e  f o r  mone ta ry  damages awarded  i n  e x c e s s  o f  

Dur ing  t h e  c o u r s e  o f  t h e  B r i e f s  s u b m i t t e d  t o  t h e  Second 

Distr ic t  C o u r t  of Appea l ,  a s  w e l l  a s  i n  t h e  B r i e f s  s u b m i t t e d  

by t h e  F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund i n  t h e  companion 

case, F l o r i d a  P a t i e n t ' s  Compensa t ion  Fund v .  Bouchoc, t h e  

Fund h a s  r e p e a t e d l y  c i t e d  d i f f e r e n t  v e r s i o n s  o f  F l o r i d a  

S t a t u t e  S e c t i o n  768.54 a n d  n o t e d  some of t h e  c h a n g e s  t h a t  

have  o c c u r r e d  i n  t h i s  s t a t u t e  t h r o u g h o u t  i t s  l e g i s l a t i v e  

h i s t o r y .  It i s  clear ,  however ,  t h a t  t h e  s t a t u t e  or 

" c o n t r a c t "  which is a p p l i c a b l e  t o  t h e  i n s t a n t  case i s  

F l o r i d a  S t a t u t e ,  S e c t i o n  7 6 8 . 5 4 ( 1 9 8 1 )  due  t o  t h e  d a t e  of t h e  

i n c i d e n t  i n v o l v e d  i n  t h e  i n s t a n t  l i t i g a t i o n .  S e e  Garcia v.  

C e d a r s  of Lebanon H o s p i t a l ,  Corp . ,  444 So.2d 538 ( F l a .  3d 

DCA 1 9 8 4 ) .  P e r t i n e n t  p o r t i o n s  o f  t h e  above -no ted  s t a t u t e  

p r o v i d e :  

(2 ) LIMITATION OF LIABILITY.. . 
( b )  A h e a l t h  care p r o v i d e r  s h a l l  n o t  b e  l i a b l e  
fo r  a n  amount i n  e x c e s s  o f  $100,000.00 p e r  claim 
o r  $500,000.00 p e r  o c c u r r e n c e  f o r  claims c o v e r e d  
u n d e r  s u b s e c t i o n  ( 3 )  i f  t h e  h e a l t h  care p r o v i d e r  
had p a i d  t h e  f e e s  r e q u i r e d  p u r s u a n t  t o  s u b s e c t i o n  
( 3 )  f o r  t h e  y e a r  i n  which t h e  i n c i d e n t  o c c u r r e d  fo r  
which t h e  claim is  f i l e d ,  and  a n  a d e q u a t e  d e f e n s e  f o r  
t h e  f u n d  is  p r o v i d e d ,  a n d  p a y s  a t  leas t  t h e  i n i t i a l  
$100,000.00 or  t h e  maximum l i m i t  o f  t h e  u n d e r l y i n g  
c o v e r a g e  m a i n t a i n e d  by t h e  h e a l t h  care p r o v i d e r  on 
t h e  d a t e  when t h e  i n c i d e n t  o c c u r r e d  f o r  which t h e  
claiem is  f i l e d ,  wh icheve r  is g r e a t e r ,  o f  any  
s e t t l e m e n t  or  judgment a g a i n s t  t h e  h e a l t h  care 
p r o v i d e r  f o r  t h e  c l a i m  i n  a c c o r d a n c e  w i t h  p a r a g r a p h  
( 3 ) ( e ) . . . .  

( 3 )  PATIENT'S COMPENSATION FUND.... 
( e l  C l a i m s  p r o c e d u r e  .... 
3 .  A p e r s o n  who h a s  r e c o v e r e d  a f i n a l  judgment 



o r  a s e t t l e m e n t  a p p r o v e d  by t h e  f u n d  a g a i n s t  a 
h e a l t h  care p r o v i d e r  who i s  c o v e r e d  by t h e  f u n d  
may f i l e  a claim w i t h  t h e  f u n d  t o  r e c o v e r  t h a t  
p o r t i o n  o f  s u c h  judgment  o r  s e t t l e m e n t  which  i s  
i n  excess o f  $100 ,000  . O O  o r  t h e  amount of t h e  
h e a l t h  care p r o v i d e r ' s  b a s i c  c o v e r a g e ,  i f  g r e a t e r  
as set f o r t h  i n  p a r a g r a p h  ( 2 ) ( b ) .  I n  t h e  e v e n t  
a n  a c c o u n t  f o r  a g i v e n  y e a r  i n c u r s  l i a b i l i t y  
e x c e e d i n g  $100,000.00 t o  a l l  p e r s o n s  u n d e r  a s i n g l e  
o c c u r r e n c e ,  t h e  p e r s o n s  r e c o v e r i n g  s h a l l  b e  p a i d  
f rom t h e  a c c o u n t  a t  a rate  n o t  more t h a n  $100,000.00 
p e r  p e r s o n  p e r  y e r  u n t i l  t h e  claim h a s  been  p a i d  i n  
f u l l ,  e x c e p t  t h a t  C o u r t  c o s t s  a n d  r e a s o n a b l e  
a t t o r n e y ' s  f e e s  s h a l l  b e  p a i d  i n  o n e  lump sum 
w i t h i n  90 d a y s  a f t e r  t h e  s e t t l e m e n t  or judgment  i s  
r e n d e r e d .  Such f e e s  s h a l l  n o t  r e d u c e  t h e  amount of 
t h e  a n n u a l  award .  - I d .  

Based on t h e  s t a t u t e s  a n d  p l e a d i n g s ,  t h i s  A p p e l l e e  

would s u b m i t  i t  is  e n t i t l e d  t o  a l i m i t a t i o n  o f  l i a b i l i t y  o f  

$100,000.00 f o r  t h e  i n v o l v e d  claim. The l o w e r  t r i b u n a l  w a s  

t h e r e f o r e  c o r r e c t  i n  i t s  Orde r  o f  November 6 ,  1985 .  ( R .  

T h i s  P e t i t i o n e r  would a l so  a r g u e  t h a t  R e s p o n d e n t ' s  

a p p e a l  i n  t h i s  matter w a s  o u t s i d e  t h e  s c o p e  o f  r e v i e w  o f  t h e  

Second Dis t r ic t  C o u r t  o f  Appeal  a n d  c o n s e q u e n t l y  is  o u t s i d e  

of t h e  s c o p e  o f  t h e  r e v i e w  o f  t h i s  C o u r t .  More p a r t i c u l a r l y ,  

t h e  p l e a d i n g s  be low upon which  t h i s  a c t i o n  were t r i e d  were 

t h e  Second Amended C o m p l a i n t ,  P e t i t i o n e r  WINTER HAVEN 

HOSPITAL'S Answer,  a n d  Responden t  FLORIDA PATIENT'S 

COMPENSATION FUND'S Answer. ( R .  1 5 4 ,  1 6 1 ,  154 ;  A. 20,  6-8, 

9 ) .  P l a i n t i f f  be low a l l e g e d  t h a t  t h i s  P e t i t i o n e r  was a 

member o f  t h e  FLORIDA PATIENT'S COMPENSATION FUND a t  t h e  

t i m e  o f  t h e  i n c i d e n t  a n d  i n d e e d  s t a t e d  as  f o l l o w s :  

7.  P u r s u n t  t o  S e c .  768.54,  F l o r i d a  S t a t u t e s ,  
t h e  D e f e n d a n t ,  FLORIDA PATIENT'S COMPENSATION 
FUND, s h a l l  p a y  a l l  o r  a p o r t i o n  of  a n y  judgment 



in excess of $100,000.00 against the Defendants 
and is a necessary party. (R-154; A-2) 

The Petitioner, WINTER HAVEN HOSPITAL, INC., filed its 

Answer as follows: 

7. This Defendant was at all times material 
a member of the FLORIDA PATIENT'S CCOMPENSATION 
FUND, and its liability, if any, is limited to 
$100,000.00 or the amount of the verdict rendered 
against it, whichever is smaller, pursuant to 
Florida Statutes, Chapter 768.54. 

The important admission made by FLORIDA PATIENT'S 

COMPENSATION FUND in their Answer to the Second Amended 

Complaint which was served on October 26, 1983, precludes 

them from now asserting, in this appeal, that this 

Respondent is not entitled to a limitation of liability of 

$100,000.00. (R. 154; A.9). Thus, Respondent's admission 

that this Petitioner was a member of the FLORIDA PATIENT'S 

COMPENSATION FUND and was entitled to a $100,000.00 

limitation of liability precludes them from raising the same 

issue on appeal. Indeed, Respondents have waived any and all 

rights to dispute this Petitioner's limitation of liability 

by their own admission contained within their response to 

the Second Amended Complaint. 

Despite Respondent's admissions in regard to the 

limitation of liability, this Petitioner would also show the 

Court that it is entitled to the limitation of liability as 

ordered by the lower Court based solely on the facts of this 

cause of action and on the laws of the State of Florida. 

More particularly, this action deals with Florida Statutes, 



S e c t i o n  768.54,  which h a s  r e c e n t l y  been uphe ld  by t h i s  Cour t  

a s  be ing  c o n s t i t u t i o n a l .  F l o r i d a  p a t i e n t ' s  Compensation Fund 

v .  Von S t e t i n a ,  474 So.2d 783 ( F l a .  1985) .  F u r t h e r ,  t h i s  

Cour t  upheld  t h e  v a l i d i t y  o f  S e c t i o n  ( 2 ) ( b )  which l i m i t e d  

t h e  l i a b i l i t y  a g a i n s t  a  h e a l t h  c a r e  p r o v i d e r  who was a  

p a r t i c i p a n t  o f  t h e  FLORIDA PATIENT'S COMPENSATION FUND a t  

t h e  t ime  o f  t h e  i n v o l v e d  i n c i d e n t .  - I d .  I n  s o  d o i n g ,  t h i s  

Cour t  s t a t e d  t h a t  i t  i s  i m p o r t a n t  t o  c o n s i d e r  t h e  pu rpose  

and r e a s o n s  f o r  t h e  c r e a t i o n  o f  t h e  Fund and more 

p a r t i c u l a r l y  s t a t e d :  

" I n i t i a l l y ,  however,  t h e  r e a s o n  f o r  t h e  c r e a t i o n  
o f  t h e  Fund must be f u l l y  u n d e r s t o o d .  I n  1975,  
t h e  F l o r i d a  L e g i s l a t u r e  i n s t i t u t e d  t h e  Fund a s  a  
n o n - p r o f i t  e n t i t y  t o  p r o v i d e  med ica l  m a l p r a c t i c e  
p r o t e c t i o n  t o  t h e  p h y s i c i a n s  and h o s p i t a l s  who 
j o i n  i t ,  a s  w e l l  a s  a  method o f  payment o f  med ica l  
m a l p r a c t i c e  p l a i n t i f f s  . . . .  The Fund p r o v i d e s  a  
s t a t u t o r y  s c h e m e o f p o o l i n g  t h e  r i s k  o f  l o s s e s  and 
p l a c i n g  major  l o s s e s  i n  t h e  e n t i t y  t h a t  can  b e s t  
s p r e a d  t h e  r i s k  o f  l o s s  a s  w e l l  a s  c o n t r o l  t h e  
conduc t  o f  t h o s e  a t  f a u l t .  Department  o f  I n s u r a n c e  
v .  S o u t h e a s t  V o l u s i a  H o s p i t a l  D i s t r i c t ,  438 So.2d 
815 ( F l a .  1 9 8 3 ) ,  a p p e a l  d i s m i s s e d ,  104 S .  C t .  1673 
(1984) .  I n  i t s  preamble t o  t h e  1976 amendment, t h e  
l e g i s l a t u r e  summarized i t s  p u b l i c  p o l i c y  f i n d i n g s  
w i t h  r e s p e c t  t o  t h e  need  f o r  t h e  enac tmen t .  I t  
r e a d s ,  i n  p a r t ,  a s  f o l l o w s :  

WHEREAS, d e s p i t e  t h e  r e s p o n s i v e  and r e s p o n s i b l e  
a c t i o n s  o f  t h e  1975 s e s s i o n  o f  t h e  l e g i s l a t u r e ,  
p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  premiums f o r  
F l o r i d a  p h y s i c i a n s  have c o n t i n u e d  t o  r i s e  
and . . . .  such  i n s u r a n c e ,  even a t  e x o r b i t a n t  r a t e s ,  
i s  becoming v i r t u a l l y  u n a v a i l a b l e  i n  t h e  
v o l u n t a r y  p r i v a t e  s e c t o r ,  and . . . .  t h i s  i n s u r a n c e  
c r i s i s  t h r e a t e n s  t h e  q u a l i t y  o f  h e a l t h  c a r e  



services in Florida ... and ... this crisis also poses 
a dire threat to the continuing availability 
of health care in our state...and...our present 
tort law/liability insurance system for medical 
malpractice will eventually break down...and 
fundamental reforms of said tort law/liability 
insurance system must be undertaken, and...the 
continuing crises proportions of this compelling 
social problem demand immediate and dramatic 
legislative action.. . " 
We find nothing in the transfer of liability 
provision or the periodic pay-out provision 
as applied to this case that constitutionally 
invalidates the statutory scheme. We specifically 
uphold the constitutionality of sections 768.54 (2 1 
(b), 768.54 (3) (el and 768.51, Florida Statutes 
(19811." - Id. 

In reversing the Trial Court's Order in the instant 

case, the Second District Court of Appeal adopted the 

reasoning of Judge Pearson's dissent from the Bouchoc v. 

Peterson case. Thus, the Court indicated that it was holding 

that FLORIDA PATIENT'S COMPENSATION FUND was not responsible 

for attorneys' fees in the instant matter because a 

plaintiff's attorneys' fees was not by definition considered 

part of a "successful claim" for which the Fund may be held 

responsible. Id. This Petitioner womuld submit that the 

Second District Court of Appeal's ruling was in error and 

that, instead, this Court should adopt the reasoning 

espoused by the Third District Court of Appeal in the 

majority opinion in Bouchoc v. Peterson, 490 So.2d 132 (Fla. 

3d DCA). The majority in the Bouchoc decision considered and 

rejected the arguments that attorneys' fees are not part of 

the "claim" for purposes of the involved statute and thereby 

held that the $100,000.00 limitation of liability extended 

to health care providers does preclude them from paying any 



a t t o r n e y s '  f e e s .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  t h i s  P e t i t i o n e r  would 

s u b m i t  t h a t  t h e  clear l a n g u a g e  o f  F l o r i d a  S t a t u t e ,  S e c t i o n  

768.54,  i n d i c a t e s  and  d e m o n s t r a t e s  t h a t  a t t o r n e y s '  f e e s  are 

a p o r t i o n  o f  t h e  claim o u t  o f  which t h e  i n v o l v e d  o c c u r r e n c e  

arose. A s  n o t e d  a b o v e ,  t h e  FLORIDA PATIENT'S COMPENSATION 

FUND is  d e s i g n e d  t o  p r o t e c t  a n d  s p r e a d  t h e  r i s k  f o r  h e a l t h  

care p r o v i d e r s .  It t h u s  d e a l s  w i t h ,  a n d  i n d e e d  w a s  c r e a t e d  

t o  s e r v e ,  h e a l t h  care p r o v i d e r s  i n  claims f o r  m e d i c a l  

m a l p r a c t i c e .  P a r t  a n d  p a r c e l  o f  a claim f o r  m e d i c a l  

malpractice i n  t h e  y e a r  o f  t h i s  i n c i d e n t ,  1 9 8 2 ,  w a s  a claim 

f o r  a t t o r n e y s '  f e e s  s i n c e  t h e  m e d i c a l  m a l p r a c t i c e  p r o v i s i o n s  

of  t h e  F l o r i d a  S t a t u t e s  s p e c i f i c a l l y  a l l o w e d  a t t o r n e y s '  f e e s  

t o  t h e  p r e v a i l i n g  p a r t y  i n  a m e d i c a l  m a l p r a c t i c e  a c t i o n .  

F l a .  S t a t . ,  S e c t i o n  768.56 (1981  1 .  I n d e e d ,  t h e  Compla in t  

i n v o l v e d  i n  t h e  i n s t a n t  case s p e c i f i c a l l y  makes a demand f o r  

a t t o r n e y s '  f e e s  i n  t h i s  case. C o n s e q u e n t l y ,  it is clear t h a t  

t h e  a t t o r n e y s '  f e e s  i n v o l v e d  i n  t h i s  case w e r e  p a r t  o f  t h e  

" c l a i m "  i n  t h i s  matter.  

T h i s  P e t i t i o n e r  would f u r t h e r  s u b m i t  t h a t  t h e  words  

" a r i s i n g  o u t  o f  I' t h a t  are u s e d  i n  t h e  p e r t i n e n t  p o r t i o n  o f  

t h e  s t a t u t e  d o  h a v e  a v e r y  s p e c i f i c  l e g a l  meaning  as h a s  

been  i n t e r p r e t e d  by t h e  C o u r t s  o f  t h i s  a n d  o t h e r  s tates.  

More p a r t i c u l a r l y ,  t h i s  p h r a s e  h a s  a v e r y  s p e c i f i c  meaning  

when i n v o l v e d  i n  i n s u r a n c e  a n d  i n s u r a n c e - r e l a t e d  c o n t r a c t s .  

Thus,  it is t h e n  h e l d  r e p e a t e d l y  t h a t  claims " a r i s i n g  o u t  

o f"  a s p e c i f i c  e v e n t ,  d e a l  w i t h  claims which  " o r i g i n a t e  



f rom,  are i n c i d e n t  t o ,  o r  h a v e  some c o n n e c t i o n  w i t h "  t h e  

i t e m  i n s u r e d .  Red B a l l  Motor F r e i g h t  v. Employers  Mutua l  

L i a b i l i t y  I n s u r a n c e  Company, 1 8 9  F.2d 374 ( 5 t h  C i r .  1 9 5 1 ) .  

See  a l s o  Goverment Employees  I n s u r a n c e  Co. v .  Novak, 453 

So.2d 1116 ( F l a .  1 9 8 4 ) ;  Pad ron  v .  Long I s l a n d  I n s u r a n c e  

Company, 356 So.2d 1337  ( F l a .  3d DCA 1 9 7 8 ) .  Thus,  i n  t h e  

i n s t a n t  case, t h e  p h r a s e  " a r i s i n g  o u t  o f u 1  would i n v o l v e  a l l  

claims which would o r i g i n a t e  f rom,  b e  i n c i d e n t  t o ,  or have  

some c o n n e c t i o n  w i t h  t h e  claim o f  m e d i c a l  m a l p r a c t i c e  

b r o u g h t  a g a i n s t  t h i s  P e t i t i o n e r  by S t a c y  S h o r t .  C l e a r l y ,  

u n d e r  t h e  F l o r i d a  l a w ,  t h e  award  o f  a t t o r n e y s '  f e e s  t o  a 

p r e v a i l i n g  p l a i n t i f f  i n  a m e d i c a l  malpractice case d o e s  

o r i g i n a t e  f rom i n s u r e d  or p r o t e c t e d  a c t i v i t i e s  t a k e n  by t h e  

h e a l t h  care p r o v i d e r s .  It is c o n s e q u e n t l y  v e r y  clear t h a t  

t h e  a t t o r n e y s '  f e e s  t h a t  are a t  i s s u e  i n  t h e  i n s t a n t  case 

a r o s e  o u t  o f  t h e  a c t i v i t i e s  t h a t  w e r e  i n t e n d e d  t o  b e  c o v e r e d  

by t h e  FLORIDA PATIENT'S COMPENSATION FUND u n d e r  F l o r i d a  

S t a t u t e ,  S e c t i o n  768 .54 .  

I n  a d d i t i o n  t o  t h e  f o r e g o i n g ,  t h i s  P e t i t i o n e r  would 

s u b m i t  t h a t  p u r s u a n t  t o  t h e  p l a i n  terms a n d  l a n g u a g e  o f  t h e  

i n v o l v e d  s t a t u t e ,  it is  e n t i t l e d  t o  a l i m i t a t i o n  o f  

l i a b i l i t y  o f  $100,000.00.  WINTER HAVEN HOSPITAL was a member 

o f  a s e l f  i n s u r a n c e  t r u s t  f u n d ,  t h e  F l o r i d a  H o s p i t a l  T r u s t  

Fund. A s  i s  c l e a r l y  set f o r t h  i n  t h e  d e c l a r a t i o n  s h e e t  of 

WINTER HAVEN HOSPITAL w i t h  t h e  F l o r i d a  H o s p i t a l  T r u s t  Fund,  

t h i s  h o s p i t a l  was l i m i t e d  t o  $100,000.00 o f  l i a b i l i t y  p e r  

claim. (A.  2 7 ) .  I t  d i d  n o t  h a v e  a g r e a t e r  c o v e r a g e  amount ,  



as will be addressed below, and pursuant to the terms of 

Florida Statutes, Section 768.54, et. seq., then this 

Defendant is entitled to a limitation of liability to 

$100,000.00. 

Further, it is clear from the plain reading of the 

statute that the members of the Fund which have paid their 

fees for the year of the incident, and which have provided 

an adequate defense, have an absolute $100,000.00 per claim 

limit of liability. Indeed, the first sentence of Section 

(2)(b) of this statute establishes that the health care 

provider has a $100,000.00 limitation of liability. No where 

does the statute go on to put any qualifications on this 

limitation of liability. Thus, the statute does not state 

that the health care provider has $100,000.00 limitation of 

liability except for payment of costs and attorneys' fees, 

but instead, this limitation of liability is absolute and 

unqualified. It is clear, additionally, that Section 

(3)(e) 3. specifically provides for payment of costs and 

attorneysv fees by the Fund in situations where the 

$100,000.00 limitation of liability has been exceeded by the 

Judgment or settlement. It is interesting to note that the 

latter portion of this statute differentiates between when 

attorneysv fees and costs should be paid by the Fund and 

when the remainder of the Judgment or settlement should be 

made. In light of the foregoing language, it is clear that 

the legislature did in fact consider when and how attorneysv 

fees should be paid in situations where a Judgment exceeded 



the $100,000.00 limitation of liability. It is further clear 

that the Legislature not only intended that the Fund make 

such a payment, but specifically provided that they must do 

so in one lump sum within 90 days after the Judgment was 

rendered. 

Additionally, the Courts in this state have also held 

that the limitation of liability provided to Fund members by 

Florida Statutes, Section 768.54, prevents such Fund members 

from being responsible for any costs or attorneys' fees 

awarded in excess of the $100,000.00 limitation of 

liability. Bouchoc v. Peterson, 490 So.2d 132 (Fla. 3d DCA 

1986); Florida Patient's Compensation Fund v. Miller, 436 

So.2d 932 (Fla. 3d DCA 1983); Florida Medical Center, Inc. 

v. Von Stetina, 436 So.2d 1022 (Fla. 4th DCA 19831, reversed 

on other qrounds, 474 So.2d 783 (Fla. 1985); Mercy Hospital 

v. Mendez, 371 So.2d 1077 (Fla. 3d DCA 19791, cert. denied, 

383 So.2d 1189 (Fla. 1980). The above-noted cases are 

directly on point with the issue on appeal before this Court 

although Respondents will undoubtedly attempt to distinguish 

them in some manner. Indeed, the decisions by the Third and 

Fourth District Court of Appeals have specifically held that 

a Fund member may not be compelled to pay attorneys1 fees in 

addition to its $100,000.00 limitation of liability. Bouchoc 

v. Peterson, supra; Florida Patient's Compensation Fund v. 

Miller, supra; Florida Medical Center, Inc. v. Von Stetina, 

supra; Mercy Hospital, Inc. v. Mendez, supra. 

In the Miller case, for example, the Court held that 



the attorneys' fees portion of Florida Statutes, Section 

768.54, creates a relationship which is comparable to the 

relationship sustained by an indemnitee for which the 

indemnitor is responsible. Florida Patient's Compensation 

Fund v. Miller, supra. In other words, the Court held that 

since the Fund member had met their statutory obligation of 

paying $100,000.00, the Florida Patient's Compensation Fund 

is then liable for any costs or attorneys' fees which exceed 

that $100,000.00 limitation of liability. Id. at 933. 

Similarly, the Mercy Hospital case specifically held that 

the statutory provisions which provide that limitation of 

liability to health care providers who are Fund members is 

valid and enforceable. Further, this Court in Florida 

Patient's Compensation Fund v. Von Stetina, 474 So.2d 783 

(Fla. 19851, recognized that the legislative scheme which 

created the Fund and the $100,000.00 limitation of liability 

was not a violation of the Plaintiff's constitutional 

rights. In doing so, the Court noted that, "the scheme that 

makes the Fund party to a medical malpractice action and 

responsible for portions of awards in excess of $100,000.00 

does not substantially violate or change any of the 

Plaintiff's vested rights." Id. at 788. In light of the 

foregoing case law, it is interesting to note that the only 

case which has been cited to date by any party that supports 

Respondent's position is the opinion rendered by the Second 

District Court of Appeal in the instant case. It is thus 

evident that prior to the lower Court decision in the 



i n s t a n t  case, t h a t  b o t h  t h e  case l a w  a n d  t h e  s t a t u t o r y  l a w  

p u r s u a n t  t o  F l o r i d a  S t a t u t e ,  S e c t i o n  7 6 8 . 5 4 ,  c l e a r l y  

e s t a b l i s h e d  t h a t  t h e  F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund i s ,  

a n d  s h o u l d  b e ,  r e s p o n s i b l e  f o r  a n y  a t t o r n e y s '  f e e s  a w a r d e d  

i n  s i t u a t i o n s  w h e r e  t h e  Fund member h a s  a l r e a d y  p a i d  

$ 1 0 0 , 0 0 0 . 0 0  i n  s e t t l e m e n t s  or  j u d g m e n t s .  

I n  t h e  i n s t a n t  case, P e t i t i o n e r ,  WINTER HAVEN HOSPITAL, 

INC., h a s  c o m p l i e d  w i t h  t h e  t h r e e  c r i t e r i a  r e q u i r e d  t o  

i n v o k e  t h e  p r o t e c t i o n s  p r o v i d e d  by  F l o r i d a  S t a t u t e s ,  S e c t i o n  

7 6 8 . 5 4 ( 2 ) ( b ) ( 1 9 8 1 ) .  It i s  u n d i s p u t e d  t h a t  WINTER HAVEN 

HOSPITAL d i d  p a y  a s t a t u t o r y  f e e  t o  t h e  F l o r i d a  P a t i e n t ' s  

C o m p e n s a t i o n  Fund f o r  i t s  l i m i t a t i o n  o f  l i a b i l i t y ,  t h a t  i t  

p r o v i d e d  a n  a d e q u a t e  d e f e n s e  f o r  t h e  Fund i n  t h e  i n s t a n t  

l a w s u i t ,  a n d  t h a t  t h i s  P e t i t i o n e r  h a s  p a i d  $100 ,000 .00  t o  

t h e  P l a i n t i f f  i n  t h e  i n s t a n t  l i t i g a t i o n ,  r e c e i v i n g  a p a r t i a l  

S a t i s f a c t i o n  o f  J u d g m e n t  f o r  s a i d  p a y m e n t .  (R. 2 5 2 1 ;  A-52).  

I n  l i g h t  o f  t h e  clear w o r d i n g  o f  t h e  s t a t u t e ,  as w e l l  as t h e  

p r e c e d i n g  case l a w ,  it is clear t h a t  a n y  l i a b i l i t y  f o r  costs 

a n d  a t t o r n e y s '  f e e s  o v e r  t h e  $ 1 0 0 , 0 0 0 . 0 0  a l r e a d y  p a i d  by  

WINTER HAVEN HOSPITAL rests s o l e l y  a n d  c o m p l e t e l y  w i t h  t h e  

F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund.  

I n  t h e  l o w e r  C o u r t s ,  R e s p o n d e n t  h a s  a r g u e d  t h a t  t h e  

P e t i t i o n e r ' s  l i a b i l i t y  i s  g r e a t e r  t h a n  $ 1 0 0 , 0 0 0 . 0 0  a n d  

i n c l u d e s  costs a n d  a t t o r n e y s '  f e e s .  The R e s p o n d e n t  s t a t e d  

t h a t  t h e  b a s i s  o f  t h i s  a r g u m e n t  i s  t h e  p o r t i o n  o f  F l o r i d a  

S t a t u t e  7 6 8 . 5 4  w h i c h  r e q u i r e s  t h e  Fund member t o  p a y  t h e  

i n i t i a l  $100 ,000 .00  or  " t h e  maximum l i m i t  o f  t h e  u n d e r l y i n g  



c o v e r a g e  m a i n t a i n e d  by t h e  h e a l t h  care p r o v i d e r . "  F l a .  S t a t .  

S e c .  768.54 ( 2  1 ( b 1  ( 1 9 8 1  1 .  Responden t  f u r t h e r  h a s  a r g u e d  t h a t  

p u r s u a n t  t o  t h e  m u t u a l  c o v e n a n t s  be tween  WINTER HAVEN 

HOSPITAL a n d  t h e  F l o r i d a  H o s p i t a l  T r u s t  Fund,  t h i s  

p e t i t i o n e r  h a s  g r e a t e r  c o v e r a g e  w i t h  t h e  F l o r i d a  H o s p i t a l  

T r u s t  Fund t h a n  $100 ,000 .00 .  The R e s p o n d e n t ' s  a rgumen t  

t o t a l l y  i g n o r e s  t h e  s t a t e d  c o v e r a g e  amount set  f o r t h  i n  

WINTER HAVEN HOSPITAL'S d e c l a r a t i o n  s h e e t  w i t h  t h e  F l o r i d a  

H o s p i t a l  T r u s t  Fund a n d  t h e  s t a t e d  amoun t s  o f  c o v e r a g e  as 

set f o r t h  i n  t h e  m u t u a l  c o v e n a n t s  be tween  WINTER HAVEN 

HOSPITAL a n d  t h e  F l o r i d a  H o s p i t a l  T r u s t  Fund. (A.  27 ,371 .  

Both  t h e  i n s u r i n g  a g r e e m e n t  i n  t h e  m u t u a l  c o v e n a n t s ,  o n  p a g e  

37 o f  t h i s  Appendix ,  a n d  t h e  d e c l a r a t i o n  s h e e t ,  ref lect  t h e  

amount o f  c o v e r a g e  t o  be  $100 ,000 .00  p e r  claim. 

F l o r i d a  P a t i e n t ' s  Compensa t i on  Fund,  when a c c e p t i n g  

premiums f rom i t s  members,  c h a r g e s  s a i d  members f e e s  o r  

premiums b a s e d  upon a c t u a r i a l  s t u d i e s  f o r  $100 ,000 .00  

l i m i t a t i o n  o f  e x p o s u r e  o f  t h e  u n d e r l y i n g  p a r t y .  It i s  

u n d i s p u t e d  t h a t  t h e  premiums p a i d  by t h i s  P e t i t i o n e r  t o  

Responden t  t o  i t s  membersh ip  w i t h i n  t h e  F l o r i d a  P a t i e n t ' s  

Compensa t ion  Fund w a s  b a s e d  on a n  u n d e r l y i n g  c o v e r a g e  o f  

$100,000.00 a n d  n o t  some g r e a t e r  amount .  Had t h i s  P e t i t i o n e r  

had  a g r e a t e r  amount o f  u n d e r l y i n g  c o v e r a g e ,  f o r  examp le  

$250,000.00 o r  $500 ,000 .00  i n  c o v e r a g e ,  t h e n  it would h a v e  

b e e n  e n t i t l e d  t o  a r e d u c e d  membersh ip  f e e  w i t h  t h e  F l o r i d a  

P a t i e n t  ' s Compensa t ion  Fund. However, b a s e d  upon t h e  l o w e s t  

u n d e r l y i n g  l i m i t s  o f  $100 ,000 .00 ,  it w a s  r e q u i r e d  t o  p a y  t h e  



maximum amount of Fund membership premiums as set by the 

actuaries hired by the Florida Patient's Compensation Fund. 

While the above-stated point is not critical to this 

Petitioner's position, however, it certainly is additional 

evidence of the legislative intent of the limitation of 

liability of $100,000.00 as applicable to this Petitioner. 

The factual evidence to support this Petitioner's position 

would have been borne out in additional discovery and 

evidence presented to the Court in accordance with this 

Petitioner's Motion to Open Discovery. (R. 248; A-49). This 

motion was rendered moot by the Trial Court's Order which 

limited the liability as to this Petitioner. Nonetheless, 

WINTER HAVEN HOSPITAL would submit that further discovery 

would have brought forth additional evidence reflecting that 

the Florida Patient's Compensation Fund has had prior 

dealings and operates in the normal course of its practice 

by the payment of sums in excess of $100,000.00 to settle 

claims and judgments for health care providers maintaining 

similar insurance contracts as to those in this case. Since 

the interpretation and construction of the statute and 

mutual covenants of the parties hereto is an issue, then the 

prior business dealings are relevant to reflect the parties' 

intent and prior conduct related to these similar insurance 

contracts. This Petitioner would thus show that while 

additional evidence as set forth herein is not the strongest 

point supporting its position, it is nonetheless important 

additional evidence. Further, it supports this Petitioner's 



position and the Trial Court's Order limiting liability as 

to this Petitioner. 

Since the obvious purpose of the creation of the 

Florida Patient's Compensation Fund is to pool the risk of 

losses, then it is entirely logical and reasonable that all 

of the sums in excess of the $100,000.00 limitation of 

liability should be paid by the Florida Patient's 

Compensation Fund and spread throughout the membership of 

the Florida Patient's Compensation Fund. See, Department of 

Insurance v. Southeast Volusia Hospital District, 438 So.2d 

815 (Fla. 19831, appeal dismissed, 104 S. Ct. 1673 (1984); 

Florida Patient's Compensation Fund v. Von Stetina, 474 

So.2d 783 (Fla. 1985). The adoption of Respondent's argument 

would place an additional and unreasonable burden on health 

care providers who have previously joined the Florida 

Patient's Compensation Fund for purposes of insuring 

liability greater than $100,000.00. For example, the 

Legislature certainly did not intend to require a physician 

to pay an attorneys' fee award in the amount of several 

hundred thousand dollars, or more, after he or she had been 

granted membership in the Florida Patient's Compensation 

Fund and complied with the requirements of the said statute. 

The adoption of Respondent ' s arguments would have that 

effect. Further, it appears to be much more reasonable to 

take the same attorneys' fees and costs award which exceeds 

$100,000 .OO and require the Florida Patient's Compensation 

Fund to make the said payments and thereafter spread the 



l o s s  among t h e  members by  a d d i t i o n a l  a s s e s s m e n t s .  T h a t  i s  

t h e  s t a t e d  p u r p o s e  a n d  i n t e n t  of t h e  c r e a t i o n  of t h e  F l o r i d a  

P a t i e n t ' s  C o m p e n s a t i o n  Fund,  a n d  it w o u l d  c e r t a i n l y  b e  a 

more log ica l  a n d  r e a s o n a b l e  a p p r o a c h  f o r  t h i s  C o u r t  t o  

f o l l o w  i n  t h i s  p a r t i c u l a r  case. 

The R e s p o n d e n t  h a s  i n  t h e  pas t  e q u a t e d  t h e  a w a r d  of 

a t t o r n e y s '  fees w i t h  a n  a w a r d  of p u n i t i v e  d a m a g e s .  

R e s p o n d e n t  w o u l d  assert t h a t  s i n c e  i t  c a n n o t  b e  h e l d  

r e s p o n s i b l e  f o r  p u n i t i v e  d a m a g e s  u n d e r  F lor ida  P a t i e n t ' s  

C o m p e n s a t i o n  Fund v .  Mercy  Hospi tal ,  I n c . ,  419 So .2d  348  

( F l a .  3 d  DCA 1 9 8 2  1 ,  t h e n  it s h o u l d  n o t  b e  h e l d  r e s p o n s i b l e  

f o r  a t t o r n e y s '  fees i n  t h e  i n s t a n t  case. T h i s  a r g u m e n t  i s  

t o t a l l y  w i t h o u t  m e r i t  s i n c e  p u n i t i v e  d a m a g e s  c a n n o t  i n  a n y  

way b e  e q u a t e d  t o  a n  a w a r d  of a t t o r n e y s '  fees. A s  

p u n i s h m e n t ,  e x e m p l a r y  d a m a g e s  h a v e  b e e n  r e q u i r e d  t o  b e  p a i d  

by w r o n g d o e r s  a n d  n o t  by  i n s u r a n c e  c o m p a n i e s  o r  s imi lar  

e n t i t i e s .  An a w a r d  of a t t o r n e y s '  fees, h o w e v e r ,  c l e a r l y  

s t a n d s  i n  a d i f f e r e n t  p o s t u r e  a n d  acts  as  c o m p e n s a t i o n  t o  

t h e  p r e v a i l i n g  p a r t y  f o r  a t t o r n e y s '  fees a c t u a l l y  i n c u r r e d  

i n  t h e  p r o s e c u t i o n  o r  d e f e n s e  of a matter. C l e a r l y ,  F l o r i d a  

S t a t u t e s ,  S e c t i o n  768.56  w h i c h  e n t i t l e d  P l a i n t i f f s  t o  

r e c o v e r  a t t o r n e y s '  fees, was  n o t  i n  a n y  way i n t e n d e d  t o  ac t  

as a p u n i s h m e n t  t o  d e f e n d a n t s  who d o  n o t  p r e v a i l .  I n d e e d ,  

t h i s  s t a t u t e  h a s  n o t h i n g  w h a t s o e v e r  t o  d o  w i t h  p u n i t i v e  

m e a s u r e s  o r  e x e m p l a r y  d a m a g e s .  I n s t e a d ,  t h e  p u r p o s e  of t h e  

a t t o r n e y s '  fees s t a t u t e  i n  medical malpractice cases is t o  

e n c o u r a g e  s e t t l e m e n t  i n  m e r i t o r i o u s  cases a n d  t o  d i s c o u r a g e  



t h e  f i l i n g  o f  n o n - m e r i t o r i o u s  cases. F l o r i d a  P a t i e n t ' s  

Compensa t ion  Fund v .  Rowe, 472 So.2d 1 1 4 5  ( F l a .  1 9 8 5 ) .  

O b v i o u s l y ,  t h i s  h a s  n o t h i n g  t o  d o  w i t h  a n y  p u n i t i v e  m e a s u r e s  

a n d  i s  t h e r e f o r e  n o t  a n a l a g o u s  a t  a l l  t o  t h e  case l a w  

d e a l i n g  w i t h  t h e  awa rd  o f  p u n i t i v e  damages .  

S i n c e  t h e  p u r p o s e  o f  t h e  a t t o r n e y s '  fees s t a t u t e  i s  t o  

e n c o u r a g e  s e t t l e m e n t  i n  a m e r i t o r i o u s  case, t h e n  t h e  o b v i o u s  

p a r t y  t o  b e a r  t h o s e  a t t o r n e y s '  fees s h o u l d  rest w i t h  t h e  

p e r s o n  who h a s  t h e  a b i l i t y  t o  c o n t r o l  t h e  s e t t l e m e n t .  I n  

cases s u c h  as t h e  i n s t a n t  case, w h e r e  t h e  h e a l t h  care 

p r o v i d e r ' s  u n d e r l y i n g  c o v e r a g e  i s  l i m i t e d  t o  $100 ,000 .00 ,  

and  t h e  P l a i n t i f f s '  demands f o r  s e t t l e m e n t  a n d  e v e n t u a l  

F i n a l  Judgment  g r e a t l y  e x c e e d  t h e  u n d e r l y i n g  l i m i t s  o f  

c o v e r a g e ,  t h e  a b i l i t y  t o  a n d  r e s p o n s i b i l i t y  of s e t t l e m e n t  

are p l a c e d  w i t h  t h e  F l o r i d a  P a t i e n t ' s  Compensa t i on  Fund.  A 

d e c i s i o n  n o t  t o  se t t le  a m e r i t o r i o u s  case r e s u l t s  i n  a g r e a t  

d e a l  o f  e f fo r t  t o  f i n a l i z e  d i s c o v e r y ,  p r e p a r e  for  t r i a l ,  a n d  

a c t u a l l y  t r y  t h e  case, a s  w e l l  as a n y  a p p e a l s  t h a t  may 

r e s u l t  f r o m  t h e  t r i a l .  It is t o t a l l y  i n e q u i t a b l e  a n d  

i l l o g i c a l  t o  r e q u i r e  t h e  u n d e r l y i n g  h e a l t h  care p r o v i d e r ,  

who h a s  a l i m i t a t i o n  of l i a b i l i t y ,  t o  s a t i s f y  t h e  a d d i t i o n a l  

a t t o r n e y s '  fees a n d  costs r e q u i r e d  i n  cases w h e r e  t h e  

F l o r i d a  P a t i e n t ' s  Compensa t i on  Fund i s  u n w i l l i n g  t o  s e t t l e  

o b v i o u s l y  m e r i t o r i o u s  cases. By r e q u i r i n g  t h e  u n d e r l y i n g  

h e a l t h  care p r o v i d e r  t o  p a y  t h e  a t t o r n e y s '  fees, t h e  Second  

Distr ic t  C o u r t  o f  Appea l  i s  i n  e s s e n c e  r e q u i r i n g  t h e s e  

h e a l t h  care p r o v i d e r s  t o  p a y  f o r  t h e  F l o r i d a  P a t i e n t ' s  



C o m p e n s a t i o n  F u n d ' s  f a i l u r e  t o  se t t le  m e r i t o r i o u s  cases. It 

is t h u s ,  i n  e s s e n c e ,  r e q u i r i n g  t h e s e  h e a l t h  care p r o v i d e r s  

t o  p a y  a p u n i t i v e  damage a w a r d  f o r  t h e  F l o r i d a  P a t i e n t ' s  

C o m p e n s a t i o n  F u n d ' s  u n r e a s o n a b l e n e s s  i n  s e t t l e m e n t .  It i s  

n o t ,  a n d  s h o u l d  n o t ,  b e  t h e  l a w  of t h i s  s t a t e  t o  r e q u i r e  o n e  

p a r t y  t o  p a y  f o r  a n o t h e r  o n e ' s  l a c k  of d i l i g e n c e  i n  s e t t l i n g  

m e r i t o r i o u s  cases. C o n s e q u e n t l y ,  t h e  r e s p o n s i b i l i t y  f o r  t h e  

p a y m e n t  of a t t o r n e y s '  fees a n d  costs i n  excess o f  t h e  

l i m i t a t i o n  of l i a b i l i t y  o f  $ 1 0 0 , 0 0 0 . 0 0  s h o u l d  b e  p l a c e d  w i t h  

t h e  p a r t y  t h a t  c o n t r o l s  t h e  a b i l i t y  t o  s e t t l e  t h e  claim. I n  

t h i s  case, t h a t  p a r t y  is  t h e  F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  

Fund a n d  i s  n o t  t h i s  P e t i t i o n e r .  

The a d o p t i o n  of t h e  S e c o n d  D i s t r i c t  C o u r t  of Appeal's 

p o s i t i o n  b y  t h i s  C o u r t  w o u l d  l e a d  t o  s i t u a t i o n s  w h e r e  t h e  

Fund c o u l d  u n r e a s o n a b l y  r e f u s e  t o  se t t le  a m e r i t o r i o u s  

c l a i m ,  e v e n  t h o u g h  r e q u e s t e d  t o  d o  so by  t h e  u n d e r l y i n g  

h e a l t h  care p r o v i d e r .  T h i s  c o u l d ,  i n  t u r n ,  c a u s e  a n  a w a r d  of 

a t t o r n e y s '  fees t h a t  c o u l d  e x c e e d  s e v e r a l  h u n d r e d  t h o u s a n d  

d o l l a r s ,  a l l  o r  m o s t  of w h i c h  c o u l d  b e  e n t i r e l y  a t t r i b u t a b l e  

t o  t h e  F u n d ' s  u n r e a s o n a b l e n e s s  i n  s e t t l e m e n t .  Y e t ,  u n d e r  t h e  

S e c o n d  D i s t r i c t  C o u r t  of Appeal's r u l i n g ,  t h e  Fund w o u l d  

escape r e s p o n s i b i l i t y  f o r  p a y m e n t  of t h e s e  fees, a n d  

i n s t e a d ,  t h e  u n d e r l y i n g  h e a l t h  care p r o v i d e r  w o u l d  b e  f o r c e d  

t o  p a y  t h i s  a w a r d  e v e n  t h o u g h  it h a d  r e q u e s t e d  s e t t l e m e n t  

by t h e  Fund.  C o n s e q u e n t l y ,  t h i s  P e t i t i o n e r  w o u l d  s u b m i t  t h a t  

t h e  F l o r i d a  P a t i e n t ' s  C o m p e n s a t i o n  Fund s h o u l d ,  a n d  d o e s  

u n d e r  t h e  l a w ,  b e a r  t h e  r e s p o n s i b i l i t y  of p a y i n g  a n y  



attorneysr fees awarded in excess of the underlying members 

$100,000.00 limitation of liability. 

Indeed, this Petitioner would vigorously assert that by 

payment of its membership fee in the Florida Patient's 

Compensation Fund, it is entitled to its limitation of 

liability of $100,000.00 since that is the actuarial basis 

for its membership fee. The Respondents totally ignore the 

declaration sheet and stated coverage amount as referred to 

above. Even should this Court adopt Respondents' position 

tnat the health care provider is not entitled to a 

$100,000.00 limitation of liability, it is still the 

position of this Petitioner that attorneys' fees are 

certainly not included in any extended coverage. The 

supplementary payment provision within Winter Haven 

Hospital , Inc . ' s mutual covenants with the Florida Hospital 
Trust Fund specifically does not include attorneys' fees. 

For there to be coverage of attorneys' fees in addition to a 

limitation of liability, the said provision would have to 

specifically state that such coverage exists. The medical 

malpractice attorneys' fees statute, Florida Statutes, 

Section 768.56, does not state that the attorneys' fee 

award, under this statute, are equivalent to or part of 

"costs." Respondent has submitted in the past that any 

attorneys' fees awarded by the statute are automatically 

deemed "costs." This is simply not true and is not supported 

by the laws of Florida as was recognized by even the Second 

District Court of Appeal in its decision in this case. 



Indeed, there is a long line of cases in Florida which 

specifically provide that attorneys' fees are not to be 

considered "costs" unless the legislature has specifically 

provided that attorneys' fees are part of costs. Wiqqins v. 

Wigqins, 466 So.2d 1078 (Fla. 1984); Simmons v. Schimmel, 

476 So.2d 1342 (Fla. 3d DCA 1985); Bankers Multiple Line 

Insurance Co. v. Blanton, 352 So.2d 81 (Fla. 4th DCA 1977). 

A comparison of the wording of Florida Statutes, Section 

768.56 and Section 327.01, clearly demonstrates that the 

former statute, the Medical Malpractice Attorneys' Fee 

Statute, was not intended by the legislature to make 

attorneys' fees a part of the costs of litigation. 

Specifically, the Fourth District Court of Appeal, in 

addition to the Second District's decision in the instant 

case, has held that attorneys' fees awarded pursuant to 

Florida Statutes, Section 768.56, are not costs of the 

litigation. Simmons v. Schimmel, supra.; Florida Patient's 

Compensation Fund v. Mauer, 493 So.2d 570 (Fla. 2d DCA 

1986). In fact, Respondents have never cited any case which 

supports their position that attorneys' fees awarded under 

Florida Statutes Section 768.56, fall within the category of 

taxable costs. Instead, this Petitioner would submit that 

all of the case law on this issue clearly demonstrates that 

such attorneys' fees are not costs. This Petitioner would 

also point out an analagous line of cases involving a 

limitation of liability of governmental entities pursuant to 

Florida Statutes, Section 768.28. In Berek v. Metropolitan 



Dade County ,  422 So.2d 8 3 8 ,  ( F l a .  19821 ,  t h i s  C o u r t  h e l d  

t h a t  t h e  g o v e r n m e n t ' s  l i m i t a t i o n  o f  l i a b i l i t y  o f  $50,000.00 

d o e s  n o t  i n c l u d e  payment  f o r  costs,  p o s t  judgment  i n t e r e s t ,  

or a t t o r n e y s v  f e e s  o n c e  t h e  e n t i t y  h a s  s a t i s f i e d  t h e  

$50,000.00 l i m i t a t i o n  o f  l i a b i l i t y  as  set f o r t h  by t h e  

s t a t u t e .  Thus,  o n c e  t h e  s t a t u t o r y  l i m i t a t i o n  of  l i a b i l i t y  

h a s  been  s a t i s f i e d  by t h e  g o v e r n m e n t a l  e n t i t y  i n v o l v e d ,  t h e n  

t h e r e  is  no  a d d i t i o n a l  o b l i g a t i o n  t o  p a y  c o s t s ,  a t t o r n e y s '  

f e e s  or i n t e r e s t  o v e r  t h a t  l i m i t a t i o n  o f  l i a b i l i t y .  I d .  S e e  

a lso ,  C i t y  o f  Lake  Worth v .  Nicolas, 434 So.2d 315 ( F l a .  

1983  1 ;  Godoy v .  Dade County ,  428 So.2d 662 ( F l a .  1983  1 .  

T h i s  C o u r t ' s  r e a s o n i n g  i n  t h e  a b o v e - c i t e d  cases is  

c l e a r l y  a p p l i c a b l e  i n  t h e  case a t  b a r  s i n c e  b o t h  F l o r i d a  

S t a t u t e s ,  S e c t i o n  768.28 a n d  F l o r i d a  S t a t u t e s ,  S e c t i o n  

768.54 p r o v i d e  f o r  a l i m i t a t i o n  o f  l i a b i l i t y  o n  t h e  p a r t  of  

c e r t a i n  d e f e n d a n t s  i n  c o u r t  a c t i o n s .  I n d e e d ,  F l o r i d a  

S t a t u t e s ,  S e c t i o n  768.54 creates a s t a t u t o r y  scheme t o  l i m i t  

t h e  l i a b i l i t y  o f  h e a l t h  care p r o v i d e r s  a n d  t r a n s f e r s  a n y  

e x c e s s  l i a b i l i t y  t o  a s t a t u t o r i l y  c r e a t e d  f u n d  t h a t  c a n  more 

e q u i t a b l y  p o o l  a n d  s h a r e  t h e  e x c e s s  losses o f  i t s  members. A 

s t a t u t o r y  l i m i t a t i o n  o f  l i a b i l i t y  a s  set  f o r t h  i n  t h i s  

p r o v i s i o n  is j u s t  t h a t ,  a l i m i t a t i o n  on t h e  l i a b i l i t y  on 

t h o s e  p a r t i e s  i n  c o m p l i a n c e  w i t h  t h e  s t a t u t e .  By a d o p t i o n  o f  

R e s p o n d e n t s v  a r g u m e n t s  h e r e i n ,  t h e  r e q u i r e m e n t  t h a t  t h i s  

P e t i t i o n e r  p a y  a d d i t i o n a l  costs a n d  a t t o r n e y s '  f e e s  which  

have  e x c e e d e d  o n e  m i l l i o n  d o l l a r s  i n  cases w i t h i n  t h e  S t a t e  

o f  F l o r i d a ,  e f f e c t i v e l y  e l i m i n a t e s  t h e  l i m i t a t i o n  o f  



liability of the participant which was contemplated by the 

legislature. It is obvious that it was the intent of the 

legislature to transfer the excess liability over 

$100,000.00 to the participants in the Florida Patient's 

Compensation Fund and thereby spread the risk of loss. Since 

this Court has previously upheld the assessment mechanism 

involved in pooling and sharing the risk in this transfer of 

liability provision involving the Florida Patient's 

Compensation Fund, then a reasonable interpretation of the 

declaration sheet, mutual covenants, and the statute itself 

would mandate a holding that any and all sums in excess of 

$100,000.00 should be the responsibility of the Respondent 

Fund. 

The Respondents' whole argument in the instant case is 

premised on the issue of whether the Florida Patient's 

Compensation Fund is responsible for attorneys' fees. A 

simple reading of the statute reflects Florida Patient's 

Compensation Fund does have such responsibility. 

Additionally, a reading of the cases cited lend to this same 

conclusion. Consequently, this Petitioner would submit that 

this Court should reverse the decision rendered by the 

Second District Court of Appeal and should affirm the Trial 

Court's decision limiting Petitioner, WINTER HAVEN 

HOSPITAL'S, liability in the instant matter to $100,000.00. 



CONCLUSION 

The Petitioner, WINTER HAVEN HOSPITAL, INC., would 

respectfully urge this Honorable Court to affirm the Trial 

Court's Order of November 6 granting its Motion to Limit 

Liability to $100,000.00 and reverse the Second District 

Court of Appeal's decision in the instant case. Petitioners 

would further submit that Respondents could not 

appropriately raise the issues in this appeal to the Second 

District Court of Appeal. Instead, Respondents waived any 

rights to litigate this issue by their prior admissions in 

the pleadings in the Trial Court. Additionally, this 

Petitioner would respectfully submit that it is entitled to 

a limitation of liabiity based on the clear wording of the 

statute itself, as well as based on the case law that exists 

in this state. Finally, this Petitioner would submit that 

the very purpose of the Florida Patient's Compensation Fund, 

to pool the risk of loss among members, supports the 

limitation of liability espoused by this Petitioner and 

thereby supports its position. Consequently, and in light of 

all of the foregoing, Petitioner, WINTER HAVEN HOSPITAL, 

INC., would respectfully submit that this Honorable Court 

should reverse the decision rendered by the Second ~istrict 

Court of Appeal and should affirm the Order of the Trial 

Court granting this Petitioner's Motion to Limit Liability 

/ Adams, H i l l ,  F u l f o r d  6, Morgan 
/ 
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