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IN THE SUPREME COURT OF FLORIDA 

MICHAEL ANTHONY SCOTT, 

Petitioner, 

v. 

STATE OF FLORIDA, 

Respondent. 

CASE NO. 69,234 

REPLY BRIEF OF PETITIONER 

I PRELIMINARY STATEMENT 

Petitioner files this brief in reply to the brief of 

the respondent dated September 24, 1986. Respondent's 

brief will be referred to as "RB", followed by the appropriate 

page number in parentheses. 



I1 STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  r e l i e s  upon t h e  h i s t o r y  of t h i s  c a s e  a s  

r e c i t e d  on paqes 2-3 of h i s  i n i t i a l  b r i e f .  



I11 SUMMARY O F  ARGUMENT 

P e t i t i o n e r  w i l l  r e p l y  t o  c l e a r  up two misconceptions 

which may r e s u l t  from re sponden t ' s  b r i e f  on t h e  m e r i t s .  

The f i r s t  misconception i s  t h a t  t h e  reason f o r  d e p a r t u r e  

l abe l ed  number two by t h e  sen tenc ing  judge i s  r e a l l y  n o t  

a  s e p a r a t e  reason a t  a l l ,  b u t  r a t h e r  on ly  a  con t inua t ion  of 

t h e  f i r s t  reason.  P e t i t i o n e r  w i l l  demonstrate t h a t  t h i s  

reason has  always been considered t o  be a  s e p a r a t e  reason 

i n  t h i s  ca se .  S ince  respondent  has  n o t  r ebu t t ed  p e t i t i o n e r ' s  

a s s e r t i o n  i n  h i s  i n i t i a l  b r i e f  t h a t  reason number two i s  

i n v a l i d ,  t h i s  Court  has  no a l t e r n a t i v e  b u t  t o  s t r i k e  it. 

The second misconception i s  t h a t  t h e  F i r s t  D i s t r i c t  

should n o t  have reversed  f o r  r e sen tenc ing  aga in ,  even though 

0 it p rope r ly  i n v a l i d a t e d  reason number t h r e e ,  r e l a t i n g  t o  

p r i o r  c r i m i n a l  h i s t o r y ,  on a u t h o r i t y  of a  p r i o r  d e c i s i o n  

from t h i s  Court .  Respondent has  never made t h i s  argument 

be fo re ,  and should n o t  be permi t ted  t o  p r e s e n t  it a t  t h i s  

l a t e  d a t e .  What respondent  r e a l l y  seeks  i s  t o  o v e r r u l e  t h i s  

C o u r t ' s  p r i o r  c a s e s  which r e q u i r e  r e v e r s a l  when some reasons  

f o r  d e p a r t u r e  a r e  s t r u c k  down by t h e  a p p e l l a t e  c o u r t .  

Respondent a l s o  s eeks  t o  l i m i t  t h e  e f f e c t  of t h o s e  c a s e s  t o  

on ly  a  f i r s t  appea l  by a  defendant  from a  d e p a r t u r e  sentence.  

This  Court  must r e j e c t  r e sponden t ' s  p l e a s  t o  tamper wi th  a  

s a t i s f a c t o r y  body of c a s e  law concerning t h e  sen tenc inq  guide- 

l i n e s .  



I V  ARGUMENT 

ISSUE PRESENTED 

ARGUMENT I N  REPLY TO RESPONDENT AND I N  
SUPPORT OF THE PROPOSITION THAT THE 
COURT'S SECOND REASON FOR DEPARTURE 
I S  INVALID BECAUSE IT REFLECTS LITTLE 
MORE THAN THE TRIAL COURT'S DISAGREEMENT 
WITH THE RECOMMENDED GUIDELINES SENTENCE. 

Respondent s e e k s  t o  s a l v a g e  r e a s o n  number two by sugges t -  

i n g  t h a t  it i s  n o t  a  s e p a r a t e  r e a s o n  a t  a l l ,  b u t  i s  "merely 

q u a l i f y i n g "  r e a s o n  number one ( R B  a t  1) .  T h i s  is  a b s u r d .  

The o r i g i n a l  s e n t e n c i n g  judge i n c l u d e d  t h e  " i n s u f f i c i e n t  f o r  

r e t r i b u t i o n ,  etc." language i n  h i s  o r i g i n a l  s e n t e n c i n g  o r d e r  

a s  r e a s o n  number seven (OR 2 1 ) .  S i n c e  t h e  F i r s t  D i s t r i c t  

approved it i n  t h e  o r i g i n a l  a p p e a l ,  S c o t t  v .  S t a t e ,  469 So.2d 

865 ( F l a .  1st DCA 1 9 8 5 ) ,  t h e  s u c c e s s o r  s e n t e n c i n g  judge 

a t h o u g h t  it p r o p e r  t o  i n c l u d e  it i n  h i s  r e s e n t e n c i n g  o r d e r  a s  

r e a s o n  number two. T h i s  r e a s o n  h a s  a lways  been viewed a s  a  

s e p a r a t e  one  by a l l  concerned i n  t h i s  c a s e ,  i n c l u d i n g  t h e  

a t t o r n e y  who was p r e d e c e s s o r  c o u n s e l  f o r  r e s p o n d e n t  i n  t h e  

F i r s t  D i s t r i c t .  

Respondent c i t e s  Lerma v .  S t a t e ,  No. 67,837 ( F l a .  S e p t .  

11, 1986) i n  s u p p o r t  of  t h e  argument t h a t  r e a s o n  number two 

i s  "mere ly  q u a l i f y i n g "  r e a s o n  number one.  T h a t  c a s e  i s  n o t  

good a u t h o r i t y  f o r  r e s p o n d e n t ' s  p o s i t i o n ,  and a c t u a l l y  

s u p p o r t s  p e t i t i o n e r .  I n  Lerma, t h e  s e n t e n c i n g  judge w r o t e  

a  f o u r  pa ragraph  s e n t e n c i n g  o r d e r  which t h i s  C o u r t  viewed a s  

s e t t i n g  f o r t h  seven s e p a r a t e  r e a s o n s  f o r  d e p a r t u r e .  A f t e r  



de te rmin ing  t h a t  some of  t h e  r e a s o n s  were v a l i d  and some 

a i n v a l i d ,  t h i s  Cour t  urged " t h a t  t h e  r e a s o n s  suppo r t i ng  

d e p a r t u r e  b e  e x p l i c i t l y  l i s t e d "  ( s l i p  op in ion  a t  4 ) .  

The t h r e e  r e a s o n s  f o r  d e p a r t u r e  i n  t h e  i n s t a n t  c a s e  

w e r e  " e x p l i c i t l y  l i s t e d " .  Respondent ' s  view of reason  

number two a s  merging w i th  reason  number one can be 

accomplished o n l y  by a  c o n t o r t e d  r e a d i n g  of  t h e  s e n t e n c i n g  

o r d e r .  P e t i t i o n e r  u r g e s  t h i s  Cour t  t o  r e j e c t  r e s p o n d e n t ' s  

view, and ho ld  t h a t  r e a son  number two i s  a  s e p a r a t e  r e a son ,  

and i s  i n v a l i d  f o r  t h e  r e a sons  expressed  by t h i s  Cour t  i n  

Scur ry  v .  S t a t e ,  489 So.2d 25 ( F l a .  1986) and Wil l iams v.  

S t a t e ,  11 FLW 289 ( F l a .  June  26, 1 9 8 6 ) ,  which w e r e  d i s c u s s e d  

i n  p e t i t i o n e r ' s  i n i t i a l  b r i e f  a t  5-6, and which w e r e  n o t  

s e r i o u s l y  r e b u t t e d  by responden t .  

• Respondent n e x t  s e e k s  t o  mis lead  t h i s  Cour t  by f i r s t  

conceding t h a t  r eason  number t h r e e  was p r o p e r l y  s t r u c k  on 

a u t h o r i t y  of  Hendrix v. S t a t e ,  475 So.2d 1218 ( F l a .  1 9 8 5 ) ,  

b u t  t h e n  a rgu ing  t h a t  t h e  F i r s t  D i s t r i c t  should  have a f f i rmed  

t h e  20 y e a r  s en t ence  i n  l i g h t  of  v a l i d  reason  number one 

(RB a t  6 ) .  Respondent s u g g e s t s  t h a t  t h e  F i r s t  D i s t r i c t  h a s  

misread t h i s  C o u r t ' s  d e c i s i o n s  i n  A l b r i t t o n  v.  S t a t e ,  476 

So.2d 158 ( F l a .  1985) and S t a t e  v .  Mi sch l e r ,  488 So.2d 523 

( F l a .  1986) i n  o r d e r i n g  p e t i t i o n e r  t o  be  r e sen t enced  when 

it approved r ea son  number one,  ques t i oned  reason  number two, 

and i n v a l i d a t e d  reason  number t h r e e .  



I f  anyone has  misread t h e s e  c a s e s  it i s  respondent .  

P e t i t i o n e r  submits t h a t  t h e  F i r s t  D i s t r i c t  has  p rope r ly  

i n t e r p r e t e d  A l b r i t t o n  and Mischler .  A l b r i t t o n  he ld  t h a t  

t h e  reviewing c o u r t  must be  persuaded beyond a  reasonable  

doubt by t h e  s t a t e  t h a t  t h e  sen tence  would have been t h e  

same i n  t h e  absence of i n v a l i d  reasons  f o r  depa r tu re .  

The F i r s t  D i s t r i c t  s o  noted i n  t h e  l a s t  paragraph of i t s  

opinion.  Mischler  he ld  t h a t  us ing  scored c r i m i n a l  h i s t o r y  

aga in  a s  a  reason f o r  d e p a r t u r e  i s  one ca tegory  of automat ic  

r e v e r s a l .  The F i r s t  D i s t r i c t  p rope r ly  s t r u c k  reason number 

t h r e e  on a u t h o r i t y  of Hendrix and proper ly  app l i ed  t h e  

automat ic  r e v e r s a l  r u l e  of S t a t e  v. Mischler .  

Respondent i s ,  i n  e f f e c t ,  e i t h e r  p r e s e n t i n g  a  v e i l e d  

a t t empt  t o  seek t o  have t h i s  Court  o v e r r u l e  S t a t e  v .  Mischler  

and A l b r i t t o n  o r ,  i n  t h e  a l t e r n a t i v e ,  l i m i t i n g  t h o s e  c a s e s  

t o  only  t h e  f i r s t  g u i d e l i n e s  appeal  by a  defendant .  I f  

respondent ' s  i n t e n t  i s  t o  have t h i s  Court o v e r r u l e  t h e s e  two 

r e c e n t  c a s e s ,  respondent  has  shown no compell ing reason t o  

do so.  The D i s t r i c t  Cour t s  of Appeal a r e  a b l e  t o  make t h e  

d i s t i n c t i o n  between Misch le r ' s  automat ic  r e v e r s a l  and 

A l b r i t t o n ' s  d i s c r e t i o n a r y  r e v e r s a l .  The D i s t r i c t  Courts  

of Appeal a r e  a b l e  t o  s e e  when t h e  s t a t e  has  f a i l e d  t o  

c a r r y  i t s  heavy burden t o  prove beyond a  reasonable  doubt 

t h a t  t h e  sen tence  would have been t h e  same wi thout  t h e  

i n v a l i d  reasons .  I n  any even t ,  even i f  t h i s  Court  wished 

t o  o v e r r u l e  Mischler ,  t h i s  i s  n o t  t h e  c a s e  t o  do so ,  s i n c e  



t h e  F i r s t  D i s t r i c t  s p e c i f i c a l l y  found t h a t  t h e  r e s u l t ,  i . e . ,  

r e v e r s a l ,  would have been t h e  same under  A l b r i t t o n .  

Moreover, r e s p o n d e n t ' s  p r edeces so r  counse l  neve r  sugges ted  

v i a  a  motion f o r  r e h e a r i n g  i n  t h e  F i r s t  D i s t r i c t  t h a t  t h e  

c o u r t ' s  d i s p o s i t i o n  of  t h e  c a s e  was i n c o r r e c t .  I n  f a c t ,  no 

motion f o r  r e h e a r i n g  of  any k ind  was f i l e d .  

I f  r e s p o n d e n t ' s  i n t e n t  i s  t o  seek t o  l i m i t  A l b r i t t o n  

and Misch le r  t o  on ly  t h e  f i r s t  appea l  f o r  a  de fendan t  from 

a  g u i d e l i n e  s e n t e n c e ,  such a  l i m i t a t i o n  would b e  nonsense .  

F i r s t ,  a  de f endan t  h a s  t h e  s t a t u t o r y  r i g h t  t o  a p p e a l  any 

d e p a r t u r e  s en t ence .  The law does  n o t  l i m i t  d e p a r t u r e  t o  

on ly  one  b i t e .  A d e p a r t u r e  s en t ence ,  imposed upon r e sen t enc -  

i n g  i s  s t i l l  i l l e g a l  i f  n o t  suppor ted  by c l e a r  and conv inc ing  

r ea sons .  N e i t h e r  t h e  g u i d e l i n e s  r u l e  n o r  t h e  s t a t u t e  l i m i t s  

r ev iew t o  on ly  one d i r e c t  appea l .  

Second, and most i m p o r t a n t l y ,  i f  d e p a r t u r e  rev iew i s  

l i m i t e d  t o  on ly  one t r i p  t o  t h e  D i s t r i c t  Cour t ,  r e sponden t  

h a s  c l e v e r l y  i n v i t e d  s e n t e n c i n g  judges ,  knowing t h a t  a  second 

review i s  n o t  a v a i l a b l e ,  t o  i n v e n t  new r e a s o n s  f o r  d e p a r t u r e ,  

u s e  r e a s o n s  saved up from t h e  f i r s t  s e n t e n c i n g  o r d e r ,  o r  

say  n o t h i n g  a t  a l l  t o  j u s t i f y  d e p a r t u r e .  T h i s  Cou r t  should 

n o t  a c c e p t  r e s p o n 2 e n t ' s  i n v i t a t i o n  t o  d e s t r o y  a p p e l l a t e  

rev iew of  g u i d e l i n e s  r e s e n t e n c i n g  d e p a r t u r e  i n  g e n e r a l ,  and 

i n  p a r t i c u l a r  i n  t h i s  c a s e .  P e t i t i o n e r  o r i g i n a l l y  r e ce ived  

a  2 5  y e a r  s en t ence  based upon e i g h t  r e a sons  f o r  d e p a r t u r e .  

He was r e sen t enced  t o  2 0  y e a r s ,  based upon t h r e e  r e a s o n s  f o r  



d e p a r t u r e .  I f  t h i s  C o u r t  a g r e e s  t h a t  o n l y  one  r e a s o n  f o r  

d e p a r t u r e  i s  v a l i d ,  t h e  s e n t e n c i n g  judge shou ld  b e  g i v e n  

t h e  o p t i o n  t o  re-examine h i s  s e n t e n c e  i n  l i g h t  of  o n l y  one- 

t h i r d  ( o r  one-e igh th )  of  t h e  o r i g i n a l  r e a s o n s  f o r  d e p a r t u r e .  

I n  sum, t h i s  C o u r t  should  a d h e r e  t o  S t a t e  v.  M i s c h l e r ,  

and h o l d  t h a t  p e t i t i o n e r  i s  p r o p e r l y  e n t i t l e d  t o  be  

r e s e n t e n c e d  a g a i n .  



V CONCLUSION 

Based upon t h e  f o r e g o i n g  argument ,  r e a s o n i n g ,  and 

c i t a t i o n  of  a u t h o r i t y ,  a s  w e l l  as  t h a t  c o n t a i n e d  i n  t h e  

i n i t i a l  b r i e f ,  p e t i t i o n e r  a s k s  t h i s  Cour t  t o  s t r i k e  

r e a s o n  number two, and approve  t h e  d e c i s i o n  of  t h e  F i r s t  

D i s t r i c t  which s t r u c k  r e a s o n  number t h r e e ,  and f u r t h e r  

t o  remand f o r  r e s e n t e n c i n g  i n  l i g h t  of o n l y  one v a l i d  r e a s o n  

f o r  d e p a r t u r e .  
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