
IN THE SUPREME COURT OF THE STATE OF FLORIDA 

THE FLORIDA BAR, 

Complainant, 

v .  

DONALD McLAWHORN, 

Respondent. 

CASE NO.: 69,240 

RESPONDENT'S AMENDED INITIAL BRIEF 

Michael L. Kinney 
Counsel for the Respondent 
208 S. MacDill 
Tampa, F1. 33609 
(813) 875-6199 



ANENDED 
TABLE OF CONTENTS 

PAGE 

T A B L E O F  CITATIONS. . . . . . . . . . . . . . . . . . .  ii 
STATEMENT O F T H E  CASE. . . . . . . . . . . . . . . . .  
STATEMENT O F T H E  FACTS. . . . . . . . . . . . . . . .  2 

ISSUES FOR REVIEW 

I .  DID THE REFEREE ERR I N  FINDING THAT THE 
RESPONDENT ' S F I L I N G  OF A "TRAVERSEtt CON- 
STITUTED DECEIT OR MIS-REPRESENTATION 
U N D E R D R R U L E l - 1 0 2  (A) ( 4 ) ? .  . . . . . . . . . .  6 

11. DID THE REFEREE ERR I N  FINDING THAT THE 
RESPONDENT DEPRIVED THE COURT OF THE 
ABILITY TO ORDER THE SALE OF THE PRO- 
PERTY BEING LITIGATED I N  VIOLATION OF 
DR 1 - 1 0 2 ( A )  ( 5 ) ;  CONDUCT THAT I S  PREJUDICE 
TO THE ADMINISTRATION OF J U S T I C E ? .  . 8 

111. DID THE REFEREE ERR I N  FINDING THAT 
RESPONDENT ACQUIRED PROPRIETARY INTEREST 
I N  THE SUBJECT MATTER OF LITIGATION I N  
VIOLATION OF DR 5 - 1 0 3 ( A ) ? .  . . . . . . . . . . .  11 

I V .  UPON THE FINDINGS OF THE REFEREE, AS 
STATED, I S  THE D I S C I P L I N E  IMPOSED EX- 

. . . . . . .  CESSIVE UNDERTHE CIRCUMSTANCES?. 1 6  

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . .  2 0  

SUMMARYOFARGUMENT. . . . . . . . . . . . . . . . . .  2 1  

CERTIFICATE OF SERVICE. . . . . . . . . . . . . . . . .  2 2  



TABLE OF CITATIONS 

STATE CASES PAGE - 
The F l o r i d a  Bar v .  Abagis ,  318 So. 2d 395(1975).  . , . . 12 
The F l o r i d a  Bar v .  Baccus, 376 So. 2d 5 . . . . . . 17 

The ' F l o r i d a .  Ba r  v .  'Hodkin, 293 So. 2d 56(1974) ' . . . 1 2  

The F l o r i d a  Bar v .  Hof f e r ,  383 So. 2d.383 So. 2d 639 . . . . 18 

The F l o r i d a  Bar v .  I s r a e l ,  327 So. 2d 12(1975) . . . . . . . 1 3  

The F l o r i d a  Bar v.  Lund, 410 So. 2d 922(1982) . . . . . . . . I 7  

The F l o r i d a  Bar v .  Ryan, 396 So. 2d 181(1981) . . . . . . . .17  

The F l o r i d a  Bar v .  White,368 So. 2d 1294(1979) . . . . . . . 1 4  

The F l o r i d a  Bar v .  Wooten, 452 So. 2d 547(1984).  . . . . . 14 



STATEMENT OF THE CASE 

The case - sub judice  o r i g i n a t e d  by a l e t t e r  of complaint 

which u l t ima te ly  r e s u l t e d  i n  a probable cause hear ing  on Novem- 

ber  1, 1985. Pursuant t o  a f ind ing  of probable cause the  Flor -  

i d a  Bar f i l e d  i t s  complaint on o r  about August 28, 1986. On o r  

about September 8 ,  1986, Respondent f i l e d  h i s  Motion t o  Maintain 

Conf ident ia l  S t a t u s ,  followed by the  f i l i n g  of h i s  Answer of Sep- 

tember 16, 1986. 

On February 5 ,  1988, the  Referee,  Judge Frank H. White, con- 

ducted t h e  f i n a l  hear ing  i n  t h i s  cause,  followed by h i s  "Report 

of Referee" dated March 1 4 ,  1988, wherein he found the  Respondent 

g u i l t y  of p ro fess iona l  misconduct and recommended Respondent PQ 

suspended f r ~ m  the  p r a c t i c e  of law f o r  a per iod  of t h i r t y  (30) 

days; t h a t  Respondent pay the  COSTS of these  proceedings and that 

the  Respondent a t t e n d  a CLE Seminar on E t h i c s ,  

On o r  about June 2 ,  1988, Respondent t imely f i l e d  h i s  P e t i -  

t i o n  f o r  Review. 



STATEMENT OF THE FACTS 

Symbols and abbreviations used i n  t h i s  b r ie f  a r e  a s  

follows: 

R .  = Page of t r a n s c r i p t ,  February 5, 1988, hearing 

Resp. Ex. = Respondent's Exhibit  

Bar 's  Ex. = Florida Bar 's  Exhibit 

In  August, 1979, M s .  Bonnie Varon and M r .  Glenn Draughn, Jr. 

were divorced and f i n a l  judgment was entered on the disposi t ion of 

t h e i r  j o in t ly  owned property. Included i n  the judgment was an or-  

der t ha t  t i t l e  t o  two pieces of r e a l  property, one on Rome Avenue 

and one on West Kirby, was t o  remain i n  the names of both p a r t i e s .  

The judgment provided tha t  M r .  Draughn would r e t a i n  exclusive,  

r en t - f r ee  possession of the family residence on the  Rome property 

u n t i l  such time a s  he remarried or  ceased t o  have custody of the  

couple 's  chi ldren.  M s .  Varon was t o  have control  over the r e n t a l  

property on Kirby and equally divide any r e n t s  and p r o f i t s  derived 

therefrom w.ith M r .  Draughn. Immediately before the  summer of 1984, 

M r .  Draughn and M s .  Varon became involved i n  a b i t t e r  dispute over 

ch i ld  support and arrearages i n  ch i ld  support because the  two chi ld-  

ren  vac i l l a t ed  between the dwellings of the  two parents.[R.5-81. 

On June 25, 1984 M s .  Varon, by her a t torney,  M r .  Howell Hart ,  f i l e d  

a lengthy request  of the Court t i t l e d  "Motion fo r  Order Requiring 

Husband t o  Co-operate with Sale of Home, Motion t o  Impose Lien on 

Husband's Share of House Sale Proceeds, Motion f o r  Set-Off Due t o  

Husband's Neglect of ~ o u s e . ' \ ~ .  8 ,  l i n e  20, Bar 's Ex. Yl]. A hear- 



ing on s a i d  Motions was l a t e r  scheduled f o r  t h i r t y  (30 )  minutes 

on September 11 ,  1984. 

A t  t he  time the  June 25,  1984 Motions were f i l e d  on behalf 

of M s .  Varon, the  Respondent, Donald McLawhorn, was ac t i ng  a s  Mx. 

Draughn's a t torney i n  t h i s  matter .  On o r  about August28, 1984, 

M r .  Draughn quit-claimed h i s  i n t e r e s t  i n  both the  Rome and Kirby 

p rope r t i e s  t o  Respondent. The purpose of the  conveyance was t o  

enable the  Respondent, who was represent ing  M r .  Draughn i n  a 

cr iminal  charge, t o  become the  so l e  owner of whichever p iece  of 

proper ty  t h a t  would have otherwise gone t o  M r .  Draughn e i t h e r  by 

s t i p u l a t i o n  and agreement of the  p a r t i e s  or  Order of the  Court. 

The i n t e n t  being,  the  a b i l i t y  of the  Respondent t o  l i q u i d a t e  s a id  

property without the s i g e t u r e  o r  presence of M r .  Draughn, who 

was about t o  be sentenced t o  th ree  years  i n  p r i son ,  t o  pay f o r  t he  

c o s t  of appe l l a t e  proceedings e i t h e r  i n  S t a t e  o r  Federal  Court. 

[R .  161. 

Shor t ly  before the  hearing of September 11, 1984, Respondent 

f i l e d  a Traverse,  paragraph four of which, i nd i ca t e s  t h a t  Mr. Draughn 

joined i n  reques t  fo r  the  s a l e  of the  property and i t  was the i n -  

t en t i on  of Mr. Draughn and the  Respondent t o  ~ d - a t e  t o  the  Court, 

and they d id  r e l a t g  t o  the  Court, t h a t  the  property should be so ld .  

[ R .  39, 401. 

A t  t he  hearing of September 9 ,  1984, the  p a r t i e s  and t h e i r  

a t t o rneys ,  under the  guidence of the  Court, attempted t o  nego t i a te  



a resolution of the question of equitiea in the property, 

who should get what property, and the issue of arrears in child 

support. There was insufficient time set and the matters remained - 

unresolved when the Court adjourned the hearing.[R. 32,491. The 

matter was re-set for hearing January 22, 1985 by Ms. Varon's at- 

torney, who reserved one hour. Thereafter on January 22, 1985, 

during the hearing and at the Court's invitation , the parties 

retired from the hearing room and came to an agreement, the terms 

of which gave Ms. Varon all interest on the Rome property, which 

was the more valuable of the two, and Mr. Draughn was to receive 

the Kirby property.[R. 331. Additionally, Ms. Varon* waived her 

claim to some nine thousand dollars ($9,000.00) in back child sup- 

port, having received the more valuable of the two properties. 

[R. 161. The parties returned to the Court Room and asked for a 

ratification of their agreement by the Court. Respondent drew the 

appropriate Order effectuating the terms of the agreement and sign- 

ed the necessary deed of transfer of the Rome property to Ms. Varon. 

[R. 17, 181. Ms. Varon refused to sign a deed conveying her inter- 

est in the'Kirby property to Respondent but eventually conveyed to 

Plr. Draughn.[R. 18, 191. 

At the time of the hearing of September 11, 1984, the Court 

was aware of the conveyances from Mr. Draughn to Respondent, Donald 

McLawhorn.[R. 49, line 41. The Respondent Donald McLawhorn-advis- 

ed the Court that his interest was only for the purpose of securing 

costs anticipated in other representation of Mr. Draughn, and only 



t o  the  e x t e n t  of any ownership r i g h t s  M r .  Draughn might u l t ima te -  

l y  have i n  e i t h e r  p iece  of Property by agreement of the  p a r t i e s  

o r  Order of the  Court. [ R  16, 1 7 ,  l i n e  221.  I n  f a c t  the  Order, 

d r a f t e d  by Respondent, r a t i f y i n g  the  agreement during the  hear ing  

of January 2 2 ,  1985, contained language making i t  c l e a r  t h a t  the  

i n t e n t  of the  p a r t i e s  would be c a r r i e d  ou t  by the  execut ion of the  

appropr ia te  deeds. [R.  381 . 
Respondent does not  have i n  h i s  possession copies  of  t he  exhib- 

i t s  praluced by the Bar a t  the  f i n a l  hear ing  of February 5 ,  1988 and 

reques t s  t h a t  those be sought from t h e  record  o r  from the  Bar. 



DID THE REFEREE ERR IN FINDING THAT THE RESPONDENT~S FILING OF 
A "TRAVERSE" CONSTITUTED DECEIT OR MIS-REPRESENTATION UNDER D R 
RULE 1-102 ( A ) ( 4 ) ?  

The Referee,  i n  h i s  r e p o r t  s t a t e s  a s  follows: 

"Paragragh # 4  of the  Traverse a l l e g e s  a  d e s i r e  
on the  p a r t  of the  Husband, along wi th  the  Wife 
t o  s e l l  the proper ty .  It f u r t h e r  s t a t e s  i n  
paragraph # 5 ,  t h a t  the  p a r t i e s  a r e  a l s o  j o i n t  
owners of another p iece  of property.  These 
a l l e g a t i o n s  were not t r u e ,  which were known t o  
the  Respondent, because he had a l ready had the  
o the r  property r e f e r r e d  t o  t r a n s f e r r e d  t o  him." 

[Bar Ex 131 [R. 9 ,  l i n e  19-25; 10, l i n e  1-10; 29,  l i n e  13-17] , 

While i t  i s  t e c h n i c a l l y  t r u e  t h a t  i n  viewing the  deeds,  M r .  

Draughn had conveyed h i s  i n t e r e s t ,  however according t o  a l l  t h e  

testimony, the  conveyance was only f o r  the  purpose of secur ing  mon- 

i e s  t o  fund a  c r iminal  r e p r e s e n t a t i o n  of M r .  Draughn and it  was 

never the  i n t e n t i o n  of the  Respondent t o  have any p r o p r i e t a r y  

r i g h t s  i n  the  proper ty  a s  a  land owner o r  land-lord.[R 16,  l i n e  4-10]. 

That f u r t h e r  p r i o r  t o  any hear ing ,  Respondent made known the  convey- 

ances t o  M s .  Varon's a t torney.[R.  371. The Court was aware of the  

t r a n s f e r s . [ R .  49, l i n e  41 .  I n  f a c t ,  everyone was aware of t h e  t r a n s -  

f e r s  and of the  reason.  There was no d e c e i t ,  nor was any . f a c t  m i s -  

represented  t o  any of the  l i t i g a n t s ,  t he  a t t o r n e y s ,  o r  t h e  Judge. 

Tne "Traverse" was f i l e d  t o  e f f e c t u a t e  an agreement between the  

p a r t i e s  t h a t  t h e  proper ty  should be s o l d  so  a s  t o  avoid l i t i g a t i n g  

t h a t  i ssue[R.  16,  l i n e  4-10; 40, l i n e  5-19; and 44, l i n e  20-241. 

s i n c e  the  hearing was only t h i r t y  (30) minutes i n  l eng th  which was 

i n s u f f i c i e n t .  [ R .  49, l i n e  4-19]. There was no d e c e i t ,  t h e r e  was 



1 
I no mis-representation, no one was mis-informed, no one was rais- 

e lead and everyone was aware of the facts. The testimony of Ms. 

Varon, the Respondent, and the presiding Judge are harmonious on 

that fact. The Referee apparently did not consider all of the 
I 

testimony of Ms. Varon, the Respondent, Donald McLawhorn, and 
I 

Judge Giglio. I 



D I D  THE REFEREE ERR I N  FINDING THAT THE RESPONDENT DEPRIVED THE 
COURT OF THE ABILITY TO ORDER THE SALE OF THE PROPERTY BEING L I -  
TIGATED I N  VIOLATION OF D R 1 -102'(A) (5) ;CONDUCT .THAT IS PREJU- 
D I C E  TO THE ADMINISTRATION OF JUSTICE? 

I n  the  r e p o r t  of the  Referee,  the  Referee s t a t e d  as foLlows: 

"The Respondent d id  deprive t h e  Court of t h e  a b i l i t y  
t o  order  the  s a l e  of t h e  property being l i t i g a t e d .  
The Respondent was not  a p a r t y  t o  t h e  a c t i o n  and 
was not  present  a t  the  hear ing  a s  counsel f o r  t h e  
l i t i g a n t  he represented ,  M r .  Draghn. The Respon- 
dent was the  l e g a l  owner of the  property and not  
h i s  c l i e n t ,  thus  prevent ing a Court ordered t r ans -  
f e r  from h i s  c l i e n t  t o  M s .  Varon u n t i l  s e v e r a l  
months l a t e r . [ R ,  2 1 ,  l i n e  22-25; 27, l i n t  9-25i  
28, l i n e  1-24]. I I 

The Referee r e l i e d  upon t h e  opinion of M s .  Varon t h a t  t h e  con- 

veyances p roh ib i t ed  the  resolution. of t h e  i s s u e s  a t  the  September 

11 hearing.  The Court ignored the  testimony of t h e  Respondent 

t h a t  Respondent and M r .  Draughn were unopposed t o  the  a c t u a l  s a l e  

( a t  R 3 2 , l i n e  9 the  word opposed i s  a mispr in t  and should read un- 

opposed; See R 4 4 ,  l i n e  20-24) but  only d isputed  the  o the r  i s s u e s  

before  t h e  Court f o r  which the re  was i n s u f f i c i e n t  time.[R. 32, l i n e  

18-21]. Referee apparent ly ignored the  testimony of Judge Gigl io  

who s t a t e d  t h a t  t h e  reason t h a t  t h e  hearing was continued was be- 

cause M s .  Varon's a t t o r n e y ,  who f i l e d  t h e  lengthy Motions and s e t  

t h e  hear ing ,  f a i l e d  t o  r e se rve  s u f f i c i e n t  time t o  cover and reso lve  

t h e  many i s s u e s  t h a t  were before  the  Court.[R. 49-50]. 

The Referee a l s o  overlooked ~ e s p o n d e n t ' s  testimony where Respon- 

dent explained t h a t  he had discussed t h e  conveyances wi th  Me. ~ a r o n '  6 

a t t o r n e y  p r i o r  t o  the  f i r s t  hear ing of September 11 th  and t h a t  f u r -  



t h e r  M s .  Varon's a t to rney  had brought up, a t  t h a t  hear ing ,  the  

i n a b i l i t y  of t h e  Court t o  Order-a  conveyance due t o  Respondent, 

Donald McLawhornls name being on the  property.  Whereupon, Re- 

spondent, Donald McLawhorn explained t h a t  h i s  only i n t e r e s t  i n  

the  property was i n  the  na tu re  of a l i e n  o r  some s e c u r i t y  t o  

insu re  c o s t  funding of o ther  r ep resen ta t ion  of M r .  Draughn. 

Respondent f u r t h e r  t o l d  Judge Gigl io  t h a t  he would s i g n  any doc- 

ument necessary t o  e f f e c t u a t e  any agreement of the  p a r t i e s  o r  

Court ordered dec i s ion .  [ R .  37; 38, l i n e  1&2] . This same explana- 

t i o n  of the  f a c t s  was again brought t o  the  Cour t ' s  a t t e n t i o n  a t  

the  January 22nd hearing,  a l l  of which i s  corraborated by M s .  Va- 

r o n ' s  testimony on d i r e c t  examination by the  Bar. [ R .  16 ,  l i n e  4 - 1 0 ] .  

I t  i s  c l e a r  from the  testimony of M s .  Varon, t h e  Respondent, 

and the  p res id ing  Judge t h a t  the  continuance was n e c e s s i t a t e d  by M s .  

Varon's a t t o r n e y ' s  f a i l u r e  t o  s e t  s u f f i c i e n t  time on the  Cour t ' s  

calendar  t o  r e so lve  a l l  the  i s s u e s  which he presented i n  h i s  

r a t h e r  lengthy Motions. The delay was not  caused by anything done 

by Respondent, Donald McLawhorn. Cer ta in ly  t h e r e  was no pre judice  

t o  the  Admifiistration of J u s t i c e  a s  the  p a r t i e s  s t i p u l a t e d  and 

agreed t o  a r e s o l u t i o n  of a l l  t h e  i s s u e s  and problems presented 

t o  the  Court by M s .  Varon and t h e i r  agreement was consummated a$- 

t e r  the  issuance of a Court Order t h a t  r a t i f i e d  t h e  agreement. 

Accordingly, Respondent should not  be charged with promoting 

any delay i n  the  f i n a l i z a t i o n  of the  ma t t e r s  before  the  Court when 



I 

in truth and fact, if we are to believe Judge Giglio, was caused 
- 

by an insufficiency of available Court time which, unfortunately, 

I I is all too often the situation in our overcrowded Court calendars. 

There is no indication in the record that Respondent i s  re-  

sponsible for the continuance. 



DID THE REFEREE ERR IN FINDING THAT RESPONDENT ACQUIRED A 
PROPRIETARY INTEREST IN THE SUBJECT MATTER OF LITIGATION IN 
VIOLATION OF D R 5-103 (A) ? 

The Referee, in his findings of fact, stated as follows; 

" The Respondent admitted that he acquired an in- 
terest in the matter. which he knew was the sub- 
ject of  litigation.[^. 27, line 9-25; 28, line 
1 - 2 4 ] .  
The evidence further established the Respondent knew 
of a pending hearing involving the subject property 
when he and his client, Mr. Draughn, transferred 
said property to him. The Respondent's explanation 
for his actions fails to meet the required ethical 
standards of the Florida Bar." 

D R 5-103 reads as follows: 

DR 5-103. Avoiding Acquisition of Interest in Litigation 

(A) A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation he is conduct- 
ing for a client, except that he may: 

(1) Acquire a lien granted by law to secure his fee or 
expenses. 

(2) Contract with a client for a reasonable contingent 
fee in a civil case. 

(3) 'Participate in approved credit plans for financing 
legal fees, costs and expenses. 

(B) While representing a client in connection with 
contemplated or pending litigation, a lawyer shall not advance 
or guarantee financial assistance to his client, except that 
a lawyer may advance or guarantee the expenses of litigation, 
including court costs, expenses of investigation, expenses of 
medical examination, and costs of obtaining and presenting 
evidence, provided the client remains ultimately liable for 
such expenses.. 

Respondent will present to the Court some case law examples 

of the evils that this Rule is designed to prevent. 



In  the  Hodkin case the charged a t to rney  f i l e d  s u i t  t o  r e -  

cover damages and pun i t ive  damages f o r  the  conversion of a stamp 

c o l l e c t i o n  which he a l l eged  was owned by h i s  housekeeper. I n  

f a c t ,  he no t  only owned t h a t  stamp c o l l e c t i o n  but  he went through 

e l a b o r a t e  s t e p s  t o  cover up t h a t  f a c t  during the  course of the  

d i s c i p l i n a r y  proceedings which evolved from the  c i v i l  ac t ion .  

I n  s h o r t ,  he f i l e d  a f raudulent  lawsui t  and then l i e d  t o  the Bar 

t o  conceal h i s  wrong doing. In  s p i t e  of the  ser iousness  of h i s  

t r ansgress ions  he su f fe red  only a pub l i c  reprimand. Hodkin v .  

The F lo r ida  Bar, 293 So2d. 56(1974). Cer ta in ly  t h e r e  i s  no corn- 

p a r i s o n .  between the  Hodkin case and t h e  Respondent's s i t u a t i o n  

except t o  say t h a t  Respondent w a s  abso lu te ly  candid both i n  h i s  

appearances before  Judge Gigl io  and the  F lo r ida  Bar. 

I n  the Abagis case the  charged a t to rney  acquired a p ropr i -  

e t a r y  i n t e r e s t  "gentiine ownership" i n  a cause of a c t i o n ,  f a i l e d  

t o  e f f e c t i v e l y  r ep resen t  the  i n t e r e s t  of the  c l i e n t s ,  pre judiced  

the  c r e d i t  s tanding and mislead the  c l i e n t s  f o r  which he was 

appropr ia t e ly  reprimanded and suspended. The F lo r ida  Bar v .  Abagis , 
318 So2d. 395(1975). I n  the  record  i n  the  case sub judice  Respon-. 

dent performed h i s  d u t i e s  i n  the  b e s t  i n t e r e s t  of h i s  c l i e n t  with- 

ouC pre judice  t o  the  Court or  those before the  Court and t h e  only 

i n t e r e s t  which Respondent acquired i n  t h e  property was t h a t  which 

was s t a t e d  by t h e  Referee i n  t h e  Referee ' s  exonerat ion of  qny 

v i ~ l a t i o n ,  by Respondent, of DR 7-102(A)(1), to-wit :  



I 1  . . .  it appears that his primary concerns were to 
assure payment of fees and costs to be incurred 
by his client in the criminal case, rather than 
cause malicious injury to Ms. Varon." 

In the Israel case the Respondent attorney was charged with 

having entered into a business transaction with a client who had 

differing interest therein, advancing money to the client to al- 

low the client to bring mortgage payments current and receiving in 

return a quit-claim deed to client's property as security for le- 

gal fees and advances and thereafter filing a complaint in eject- 

ment against the client. The discipline was a public reprimand. 

Florida Bar v. Israe1,327 So2d. 12(1975). Respondent, Donald Mc- 

Lawhorn, entered into no transaction detrimental or adverse to 

his client's best interest, but rather, according to the testi- 

mony and Referee's aforementioned statement, was concerned pri- 

marily with his client's current needs at the time and the im- 

mediate future. 

In the White case the charged attorney purchased a piece 

of real property from a client in conflict of the client's best 

interest; and charged a clearly excessive fee for handling the 

estate of another client. In the matter concerning the proper- 

ty purchase, the Respondent attorney, failed to advise his client 

of all the appropriate and pertinant details surrounding the pur- 

chase and may have purchased the property at something less than 

fair market value although this was not conclusive. He char.ged 

$3,715.00 for the handling of a minimal estate which the Referee 



found to be quote "grossly excessive". The attorney received 

a two month suspension. Florida Bar v. White, 368 So2d. 1294 

(1979). 

In Respondent, Donald McLawhorn's, situation there. was no 

purchase price as the only intent of Respondent was to insure 

a positive future for the client, Mr. Draughn, by preparing 

cost funding for appellate review of Mr. Draughn's criminal 

charges. [R. 16, line 4-10; 37-38]. 

Finally, in the Wooten case, the RespondenL attorney was 

charged with advancing funds to a client for maintainance and 

support of the client and nis family, to be repaid from proceeds 

of the clients litigation. Mr. Wooten received a public repri- 

mand. Florida Bar v. Wooten, 452 So2d. 547 (1984). Obviously 

no funds were advanced, for any reason, by Respondent, Donald 

McLawhorn but rather his client, was attempting to advance costs 

for appellate review of criminal charges.[R. 16, line 4-10; 37-381. 

Respondent, Donald McLawhorn acquired no proprietary interest in 

the property that was detrimental to his client, quite the contrary, 

the lien type interest acquired solely to fund appellate review 

was for the future benefit of Donald McLawhorn's client.[R. 16, 

line 4-10; 37-38]. 

It is quite clear from the reading of these cases that the 

spirit and intent of DR 5-103(A) was to insure that an attorney 

whose wisdom and education frequently surpasses that of the client, 

does not become so intimately invch-ed in business transactions 



with  t he  c l i e n t  so t h a t  i n  order t o  fu r t he r  the  a t to rneys  bes t  

i n t e r e s t  t h a t  he must a c t  i n  a fashion t h a t  i s  necessa r i ly  de- 

t r imenta l  t o  the  be s t  i n t e r e s t  of the  c l i e n t .  Bas ica l ly ,  D R 

5-103(A) i s  a cod i f i ca t ion  of the  ancient  adage,"No nran can 

serve twa masters". The testimony of the  witnesses and the  f ind-  

ings of the  Referee c l e a r l y  e s t a b l i s h  t h a t  Donald McLawhorn's 

e f f o r t s  and primary concerns were d i rec ted  towards the be s t  i n t e r -  

e s t s  of h i s  c l i e n t ,  M r .  Draughn. Finding Respondent, McLawhorn, i n  

v i o l a t i o n  of D R 5-103(A) i s  not  cons i s tan t  with the obvious i n t e n t  

of the Rule o r  with the case law c i t ed .  

* ! 



UPON THE FINDINGS OF THE REFEREE, AS STATED, IS THE DISCIPLINE 
IMPOSED EXCESSIVE UNDER THE CIRCUMSTANCES? 

It is Respondent's position that the evidence fails to dis- 

close any violations as charged and as such Respondent feels that 

this Court should exonerate him of the charges and the dicipline 

imposed. Never-the-less, in an abundance of caution, Respondent 

feels constrained to discuss the discipline recommended by the 

Referee. As to the attendence of a CLE seminar on Ethic8,Respon- 

dent has no objection. Respondent attends seminars to keep abreast 

in the areas of his practice. As to the discipline of ,thirty (30 )  

days suspension, in the event that the Court ratifies some or all 

of the Referee's report, Respondent feels the thirty (30 )  dgy re- 

commendation is excessive. 

In his final argument the attorney for the Bar asks for a 

thirty (30 )  day suspension contingent upon a finding by the Referee 

that Respondent was guilty of all four charges. He further stated 

as follows: 

"If, however, there is only a finding of one or two of 
the disciplinary rules, then a public reprimand and 
perhaps a period of probation or perhaps some other 
sanctions could be imposed by the Referee." 
[R. 55, line 1 3 - 2 2 ] .  

Respondent finds himself, according to the ~eferee's report, 

fitting into neither one of the categories announced by ,the Bar's.. 

attorney, to-wit: 

"...guilty of all the charges . . . I 1  [R. 55, line 171: 



"... a finding as to one or two of the disciplinary 
rules, ..." [R. 55, line 19 & 203 

Respondent, Donald McLawhorn was found guilty of three vio- 

lations and not guilty as to the fourth. 

Besides the disciplinary sentences discussed in the cases 

previously cited, Respondent would direct the Court's attention 

to case citations of other disciplinary actions. 

Florida Bar v. Lund,410 So2d. 922(1982) the offending attor- 

ney who gave untruthful testimony to the grievance committee re- 

ceived a ten day suspension. Florida Bar v. Baccus, 376 So2d. 

5 the Respondent attorney allowed the statute of limitations to 

run, which is the ultimate prejudice to the clients interest for 

which he received a thirty (30) day suspension. In Florida Bar 

v. Ryan, 396 So2d. 181(1981) the Respondent attorney allowed the 

Statute of limitations to run, failed to deliver securities and 

or other property and failed to account for trust funds. He re- 

ceived a thirty (30) day suspension and one year probation. 

Assuming for the sake of this dicussion, that this Court 

ratifies the findings Respondent feels that his alleged trans- 

gressions are minimal considering the brief examples, supra, and 

certainly Respondent maintained his clients best interest in mind 

and it is Respondent's position that he did so without malice or 

prejudice to the rights of those others involved in the litigation. 

If absolutely required discipline should not only protect 

the public but be fair to the attorney charged with an ethical 



@ v i o l a t i o n .  F lo r ida  Bar v .  Hoffer,  383 So2d 639. The Respon- 

dent f e e l s  t h a t  assuming the  s i t u a t i o n  i n  l i g h t  most favorable  

t o  the B a r ' s  p o s i t i o n ,  (which i s  cont rary  t o  the  evidence ad- 

duced a t  the  hearing of February 2,  1988) t h a t  any suspension 

i s  unnecessary t o  promote the  i n t e r e s t  of the  Bar and the  wel- 

f a r e  of the  pub l i c .  

The case below i s  a prime example of an a t torney  who f i n d s  

himself a s  a Respondent before the  F lo r ida  Bar no t  f o r  having 

committed any t r ansgress ion  aga ins t  h i s  c l i e n t ,  nor f o r  having 

omitted the  taking of s t eps  t o  f u r t h e r  the  b e s t  i n t e r e s t  of h i s  

c l i e n t .  The Respondent i s  before the  Bar upon the  complaint f i l -  

ed by a b i t t e r  former spouse of Respondent's c l i e n t .  An ex-wife 

whose animosity toward her  former husband which, according t o  

the  record may have had some b a s i s ,  i n  f a c t  evolved i n t o  a zea- 

lous quest  f o r  revenge.(Respondent makes no judgment a s  t o  the  

appropriateness  of Ms. ~ a r o n ' s  f ee l ings  towards her  former spouse.)  

Understandably she was f r u s t r a t e d  i n  her  p u r s u i t  of vengeance s ince  

she r e a l i z e d  t h a t  with her  forner  spouse serving time i n  the  peni-  

t e n t i a r y  the re  was very l i t t l e  t h a t  she could do t o  him t o  com- 

pound h i s  unpleasant predicament. Though she received a l l  t h a t  

she bargained f o r  with r e spec t  t o  the  t ang ib le  th ings  involved 

i n  the l i t i g a t i o n  she was denied t h e  a b s t r a c t  s a t i s f a c t i o n  of 

g e t t i n g  even witn her  former spouse f o r  h i s  r e a l  or  imagined 

t r ansgress ion  aga ins t  h e r .  As i s  f requent ly  the  case i n  Family 



Law litigation she directed her exasperation at her former hus- 

band's alter ego, Respondent. 



CONCLUSION 

The f indings of f a c t  of the Referee a re  inconsis tent  with 

a l l  of the testimony of the witnesses when read i n  para materia .  

The "Traverse" did not deceive or mislead anyone, including Ms. 

Varon, i n  t h a t  i t  ac tua l ly  performed the funct ion of a  St ipula-  

t i o n  whereby the p a r t i e s  agreed t o  the s a l e  of r e a l  property 

thereby el iminat ing the necess i ty  of j ud i c i a l  determination of 

t h a t  i s sue ,  a  f a c t  appreciated by the Court since the Court had 

l imi ted  time t o  resolve the remaining i s sues .  

The testimony of Judge Giglio c l ea r ly  S ~ S  t h a t  he was not 

impeded i n  h i s  a b i l i t y  t o  r u l e  by any a c t s  of the Respondent, a t  

the time of the hearing of September 11, 1984 but r a the r  too 

many i s sues  were presented by Ms. Varon's at torney t o  be handled 

i n  a  t h i r t y ( 3 0 )  minute hearing,  sa id  t h i r t y ( 3 0 )  minute hearing 

having been s e t  by Ms. Varon's a t torney.  

Further the f a c t  t h a t  Respondent's name was on the deeds did 

not i n t e r f e r e  with the p a r t i e s  agreement t o  the d i spos i t ion  of 

the property a f t e r  the Judge inv i ted  them t o  s tep  out i n to  the 

h a l l  and see i f  they could agree. The p a r t i e s  did agree and the  

terms of the agreement were f u l l y  executed and s a t i s f i e d .  



S U I ' R Y  OF ARGUMENT 

The testimony shows t h a t  the "Traverse" was designed and in -  

tended t o  inform the Court and Ms. Varon tha t  M r .  Draughn agreed 

with Ms. Varon's request  f o r  the s a l e  of the property.  The con- 

veyance and the explanation for  the conveyance t o  Donald Mc- 

Lawhorn was made known t o  Ms. Varon, Her at torney and the Court. 

No-one was mislead and no-one misunderstood the f a c t s .  

The testimony of Judge Giglio makes i t  c l ea r  t ha t  h i s  a b i l -  

i t y  t o  r u l e  on the i ssues  presented was not impeded by ar;y ac- 

t i on  of Respondent but r a the r  because i n su f f i c i en t  time was a l -  

located t o  a l l  of the numerous i ssues  presented t o  the Court by 

Ms. Varon. 

Considering the i n t en t  of DR5-103(A) as  i s  evidenced by 

the case law examples i n  conjunction with the testimony of Judge 

Giglio,  Respondent should not be found i n  v io l a t i on  of s a id  r u l e .  

His ac t ions  were ce r t a in ly  guided by h i s  concern fo r  h i s  c l i e n t ' s  

fu tu re  welfare and did not impede the Court 's  a b i l i t y  t o  r u l e  or 

obstruct  the r i g h t s  of Ms. Varon t o  pursue whatever remedy she 

deemed appropriate .  The charges should be dismissed. 

In the a l t e rna t i ve  should t h i s  Court af f i rm some or  a l l  of 

the f indings of the Referee 's  r epor t  the Discipl ine of t h i r t y ( 3 0 )  

days suspension i s  unnecessary and inappropriate .  The pro tec t ion  

of the publ ic ,  the goals of the Bar, f a i rne s s  to  the Respondent 

at torney can e a s i l y  be accomplished by the imposition of a  more 

equi table  d i sc ip l ina ry  penalty.  



C E R T I F I C A T E  O F  S E R V I C E  

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of the  fo re -  

going Respondent's Amended I n i t i a l  Brief has  been furnished by 

U.S. Mail de l ivery  t h i s  ; G'd day of JVL J , 1988 t o :  Richard 

A .  Greenberg, The F lo r ida  Bar, Su i t e  C-49, Tampa Airpor t  Marr io t t  

Hotel ,  Tampa, F1. 33607. 


