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SUMMARY OF ARGUMENT 

The F l o r i d a  Bar would focus  on t h e  "Traverse" t o  i n d i c a t e  

Respondent 's  i n t e n t i o n  t o  be d e c e i t f u l .  The Bar ignores  t h e  

tes t imony,  e s p e c i a l l y  t h a t  of Judge G i g l i o ,  which c l e a r l y  i n -  

d i c a t e s  t h a t  t h e  Court was app r i s ed  of a l l  of t h e  f a c t s  a s  was 

everyone e l s e ,  no one was mis lead .  

The Bar argues  t h a t  Donald McLawhorn's name on t h e  p rope r ty  

t i t l e s  impeded t h e  C o u r t ' s  a b i l i t y  t o  r u l e  i n  t h e  September 11, 

1984 hea r ing .  The testilnony of t h e  Judge a l l e g e d l y  s o  impeded 

was t o  t h e  c o n t r a r y .  

I f  DR 5-103(A) i s  designed t o  prevent  de t r iment  t o  a  l awyer ' s  

c l i e n t  t hen  even t h e  Bar ag rees  t h a t  Donald McLawhorn i s  no t  g u i l t y .  

I f  t h e  r u l e  i s  extended t o  avoid  de t r iment  t o  t h e  opposing c l i e n t  

then  Donald McLawhorn i s  l i kewise  n o t  g u i l t y .  Donald McLawhorn i s  

l i kewise  n o t  g u i l t y  s i n c e  t h e  de t r iment  t o  Ms. Varon, a l l e g e d  by 

t h e  Bar,  was some de lay  of t h e  September 11 ,  1984 hea r ing .  Judge 

Gig l io  t e s t i f i e d  t h a t  Donald ~ c L a w h o r n ' s  name on t h e  p r o p e r t y ,  a  

f a c t  known t o  t h e  Court ,  was no t  t h e  r ea son  f o r  de lay .  

Donald McLawhorn advised t h e  Court and o t h e r s  t h a t  h i s  name 

was on t h e  t i t l e  t o  t h e  p rope r ty  and he expla ined  why. This  d i d  

n o t  de lay  t h e  proceedings  nor  d i d  i t  depr ive  t h e  Judge of h i s  

a u t h o r i t y .  M s .  Varon and M r .  Draughn f i n a l l y  e n t e r e d  into' anagree- 

ment January 22,  1985 which was r a t i f i e d  by Court Order and consurn- 

mated by t h e  execu t ion  of Deeds by Donald McLawhorn and M s .  Varon. 



• In light of the testimony, if discipline must occur thirty 

(30) days suspension or any suspension is excessive. 



D I D  THE REFEREE ERR I N  FINDING THAT THE RESPONDENT'S FILING OF 
A "TRAVERSE" CONSTITUTED DECEIT OR MIS-REPRESENTATION UNDER 
DR RULE 1-102(A) ( 4 ) ?  

The Bar argues  t h a t  t h e  ~ e f e r e e ' s  d e c i s i o n  comes before  the  

Court c lo thed  wi th  a  presumption of c o r r e c t n e s s  bu t  such i s  a  

r e b u t t a b l e  presumption and any f i n d i n g  of t h e  T r i a l  Court must 

be founded on t h e  t o t a l i t y  of t h e  evidence presen ted  t o  i t .  

The Bar c i t e s ,  R.pg. 1 2 ,  l i n e  14 ,  of t h e  test imony of M s .  

Varon where she s t a t e s  t h a t  she d i d  no t  know of t h e  p rope r ty  

t r a n s f e r  u n t i l  t h e  day of t h e  h e a r i n g ,  September 11, 1984. From 

t h a t  test imony t h e  Bar would l i k e  t o  show t h a t  t h e  informat ion 

contained i n  t h e  "Traverse" i n d i c a t i n g  M r .  Draughn's j o i n t  d e s i r e  

w i th  M s .  Varon, t o  s e l l  t h e  p rope r ty  worked some type of decep- 

t i o n  upon t h e  Court .  Yet,  M s .  Varon's  own test imony i n d i c a t e s  

t h a t  Donald McLawhorn advised t h e  Court of t h e  conveyances. 

The Bar ignores  Judge G i g l i o ' s  test imony i n d i c a t i n g  t h a t  

he knew of t h e  conveyances b u t  t h a t  had nothing t o  do wi th  t h e  

f a c t  t h a t  t h e  case  was no t  r e ~ o l v e d ~ ( R . 4 9  l i n e  4-19) When t h e  

test imony of a l l  t h e  wi tnes ses  i s  cons idered ,  i n s t e a d  of merely 

looking a t  t h e  "Traverse",  i t  i s  c l e a r  t h a t  a t  bo th  h e a r i n g s ,  

bo th  lawyers ,  both of t h e  p a r t i e s  and t h e  Court knew of t h e  

conveyances. The Court was n o t  mis lead nor deceived.  The f a c t  

t h a t  Donald McLawhorn advised  t h e  Court of t h e  conveyances, 

(R.37 l i n e  14-25; R 38 l i n e  1 - 4 )  c l e a r l y  shows t h a t  he was no t  

a t tempt ing  t o  h ide  anything o r  deceive t h e  Court .  It f u r t h e r  

s t a n d s  t o  reason  t h a t  had Donald McLawhorn deceived t h e  Court 

o r  p r o h i b i t e d  t h e  Court from e n t e r i n g  a  r u l i n g  t h a t  he would 



have immediately i n c u r r e d  t h e  wra th  of t h e  Court w i t h  accom- 

panying s a n c t i o n s .  C e r t a i n l y  had Donald McLawhorn dece ived  t h e  

Court  o r  impeded t h e  C o u r t ' s  a b i l i t y  t o  r u l e ,  Judge G ig l io  

would have t e s t i f i e d  concerning such wrong doings by Respondent 

a s  opposed t o  g i v i n g  t h e  tes t imony t h a t  he  d i d ,  which t h e  Bar 

chooses t o  i gno re .  



D I D  THE REFEREE ERR I N  F I N D I N G  THAT THE RESPONDENT DEPRIVED THE 
COURT OF THE ABILITY TO ORDER THE SALE OF THE PROPERTY B E I N G  
LITIGATED I N  V I O L A T I O N  OF DR 1-102(A)(5);  CONDUCT THAT I S  PREJU- 
D I C I A L  TO THE ADMINISTRATION OF JUSTICE? 

The Bar ba s i ca l l y  argues t h a t  the i ssues  would not have 

been resolved a t  the hearing of September 11, 1984 even i f  a  

f u l l  day had been reserved fo r  the hearing because the Judge 

was powerless t o  r u l e  due t o  the conveyances pu t t ing  Donald 

McLawhorn's name on the property deeds. This simply ignores the 

testimony of a l l  the witnesses.  Donald McLawhorn explained 

t o  the court  t h a t  h i s  only i n t e r e s t  i n  the property was i n  the 

nature of the l i e n  fo r  some secur i ty  t o  insure cos t  funding 

fo r  other  representa t ion of M r .  Draughn and t h a t  Donald McLawhorn 

would sign any instrument needed t o  e f fec tua te  a  S t ipu la t ion  be- 

@ 
tween the p a r t i e s  or ru l i ng  by the  Court.(R. 37;38 l i ne  1 & 2 ) .  

This same explanation was again brought t o  the Cour t ' s  a t t en t i on  

a t  the January 22, 1985 hearing and even Ms. Varon's testimony 

( R .  16 l i n e  4-10)  corroborates what Donald McLawhorn t o ld  her 

a t torney and the Judge, namely t h a t  he would sign whatever 

necessary t o  resolve the i s sues .  That i s  what took place a t  

the January 22, 1985 hearing when the p a r t i e s  came t o  an agree- 

ment, during the recess ,  and the agreement was r a t i f i e d  by an 

Order of the Court. Thereaf ter ,  Respondent, t r ue  t o  h i s  word, 

signed the Deed of conveyance t o  Ms. Varon as  per Order of the 

Court. I f  i t  had been the i n t en t  of Donald McLawhorn t o  render 

the Court powerless on September 11, 1984, the Court would have 

been equally powerless January 22, 1985. A l l  the testimony 



shows qu i t e  the contrary ,  e spec ia l ly  the testimony of Judge 

Giglio who indicated t h a t  the case wasn' t  s e t t l e d  September 11, 

1984 because too many issues  were presented for  a  t h i r t y ( 3 0 )  

minute hearing, not because of Donald McLawhorn's name on the 

property t i t l e s ,  a  f a c t  known by the Court.(R. 49 l i n e  4 - 1 9 ) .  



D I D  THE REFEREE ERR I N  FINDING THAT RESPONDENT ACQUIRED PRO- 
PRIETARY INTEREST I N  THE SUBJECT MATTER OF LITIGATION I N  
VIOLATION OF DR 5-103 ( A ) ?  

The Bar argues t h a t  the cases r e f e r r ed  t o  by Donald Mc- 

Lawhorn i n  h i s  1nifia.l Brief focus on whether the a t to rney ' s  

conduct was i n  some way detr imental  t o  h i s  c l i e n t .  The Bar 

fu r the r  admits t h a t  Donald McLawhorn did nothing detr imental  

t o  h i s  c l i e n t ,  M r .  Draughn. Both of these statements are ac- 

cura te .  

It would appear, from the case law, t h a t  Rule DR 5-103(A) 

focuses on a lawyer acquir ing a propr ie tary  i n t e r e s t  i n  a cause 

of ac t ion  or  subject  matter so as  t o  give r i s e  t o  a s i t u a t i o n  

where the bes t  i n t e r e s t  of the  a t torney i s  incompatible with 

the  bes t  i n t e r e s t  of h i s  c l i e n t .  Such i s  not the case a s  i t  

concerns Donald McLawhorn and h i s  c l i e n t ,  M r .  Draughn. 

Therefore the  only l og i ca l  conclusion i s  t h a t  the Bar i s  

extending the  r u l e ,  i n  the present  s i t u a t i o n ,  t o  say t h a t  Donald 

McLawhorn acquired a propr ie tary  i n t e r e s t  of subject  matter of 

l i t i g a t i o n ( o f  the property)  t o  the  detriment of someone other  

than h i s  c l i e n t ,  i . e .  Ms. Varon. That the  detriment t o  Ms. Varon 

was the i n a b i l i t y  of Judge Giglio t o  r u l e  on the i s sues  of who 

should own which plece of property a t  the hearing of September 11, 

1984. The testimony of Judge Gigl io c l e a r l y  shows t ha t  the  case 

was not resolved a t  the  hearing of September 11, 1984 because 

there  were too many i s sues  s e t  f o r  r eso lu t ion  i n  a t h i r t y  (30) 

minute time l i m i t , ( R .  49 l i n e  4 - 1 9 )  even though Donald McLawhorn 



w a s w i l l i n g a s w a s M r .  Draughn t o s i g n a n y d o c u m e n t s n e c e s s a r y  

t o  e f f e c t u a t e  an agreement between the  p a r t i e s  o r  t o  comply 

wi th  any r u l i n g  of the  Court .  



T 
UPON THE FINDINGS OF THE REFEREE, AS STATED, IS  THE DISCIPLINE 
IMPOSED EXCESSIVE UNDER THE CIRCUMSTANCES? 

The Bar argues  t h a t  t h e  Respondent f a i l e d  t o  cons ider  t h e  

impact t h a t  h i s  ac t io i l s  had on t h e  j u d i c i a l  system and t h e  

opposing p a r t y .  There i s  no evidence t h a t  any th ing  Donald Mc- 

Lawhorn d i d  had any "impact" on t h e  j u d i c i a l  system. 

The Bar a rgues  t h a t  M s .  Varon l o s t  t h e  Homestead Exemption 

on t h e  Rome p rope r ty  which caused h e r  t a x e s  t o  i n c r e a s e .  I f  

M s .  Varon had r e c e i v e d  what she wanted a t  t h e  hea r ing  of Septem- 

ber  11, 1984, namely ownership of t h e  Rome p rope r ty  she would 

have l o s t  whatever l e g i t i m a t e  Homestead R igh t s  she  had,  i f  any,  

( s i n c e  i t  was iqr. Draughn who was l i v i n g  t h e r e )  s i n c e  she had no 

i n t e n t i o n  of moving i n .  F u r t h e r ,  any Homestead Exemption r i g h t s  - were i n  e f f e c t  because M r .  Draughn l i v e d  t h e r e ,  n o t  M s .  Varon 

and h e r  husband. 

The Bar a rgues  t h a t  "suspension i s  app rop r i a t e  when a  lawyer 

knows t h a t  f a l s e  s t a t emen t s  o r  documents a r e  be ing  submit ted t o  

t h e  Court o r  t h a t  m a t e r i a l  in format ion  i s  improperly be ing  wi th-  

h e l d  and t a k e s  no remedial  a c t i o n " ,  t h e  Bar r e f e r r s  t o  t h e  "Tra- 

ve r se" .  The tes t imony shows t h a t  Donald McLawhorn t o l d  t h e  Judge 

and everyone e l s e ,  about t h e  conveyance and t h a t  i t  had no bea r ing  

on t h e  outcome of t h e  September 11, 1984 h e a r i n g ,  Judge G i g l i o ' s  

test imony confirms t h i s .  

The Bar argues  t h a t  Standard 7 . 2  i s  a p p l i c a b l e .  Respondent 

v i o l a t e d  no p r o f e s s i o n a l  du ty  t h a t  caused harm o r  p o t e n t i a l  harm 

t o  h i s  c l i e n t ,  which t h e  Bar admits .  Respondent caused no i n j u r y  
7 

o r  p o t e n t i a l  i n j u r y  t o  M s .  Varon(the p u b l i c )  i n  t h a t  she go t  what 

she barga ined  f o r  and any d e l a y ,  i f  we b e l i e v e  Judge G i g l i o ,  was 



n o t  occas ioned  by any a c t s  of  t h e  Respondent .  F u r t h e r ,  if 

w e  b e l i e v e  Judge G i g l i o  t h e r e  was no i n j u r y  t o  t h e  l e g a l  

sys tem.  

With r e s p e c t  t o  S t a n d a r d  9 .22 ,  Donald McLawhorn acknow- 

l e d g e s  a  p r i o r  d i s c i p l i n a r y  p r o c e e d i n g  and s u b s t a n t i a l  e x p e r -  

i e n c e  i n  t h e  p r a c t i c e  of  law. Donald McLawhorn r e f u s e s  t o  a c -  

knowledge "wrongful n a t u r e  of  conduct"  because  he  d i d  n o t  de-  

c e i v e  o r  m i s l e a d  Judge G i g l i o  and n e i t h e r  d i d  he  do a n y t h i n g  

t o  impede Judge G i g l i o ' s  a b i l i t y  o r  a u t h o r i t y  t o  r e s o l v e  l e g a l  

m a t t e r s  b e f o r e  h i s  C o u r t .  Respondent h a s  r e s p e c t e d  Judge G i g l i o  

and p r a c t i c e d  b e f o r e  Judge G i g l i o  f o r  many y e a r s  and would n o t  

d e l i b e r a t e l y  d e c e i v e  o r  m i s l e a d  Judge G i g l i o ' s  C o u r t , o r  any 

o t h e r  C o u r t ,  o r  t a k e  any a c t i o n  t h a t  would t h w a r t  t h e  C o u r t ' s  

a b i l i t y  t o  r e s o l v e  l e g a l  i s s u e s ;  had Respondent done s o  i t  would 

c e r t a i n l y  b e  r e f l e c t e d  i n  t h e  t e s t i m o n y  g i v e n  by Judge G i g l i o .  
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