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INTRODUCTION 

The P e t i t i o n e r ,  The S t a t e  of  F l o r i d a ,  was t h e  Appe l lee  

i n  t h e  D i s t r i c t  Court o f  Appeal of  F l o r i d a ,  Th i rd  D i s t r i c t ,  

and t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t ,  t h e  C i r c u i t  Cour t  of 

t h e  E leven th  J u d i c i a l  C i r c u i t ,  i n  and f o r  Dade County, 

F l o r i d a .  The Respondent ,  Lazaro  Ginebra ,  was t h e  Appe l l an t  

i n  t h e  D i s t r i c t  Court o f  Appeal and t h e  Defendant i n  t h e  

t r i a l  c o u r t .  The p a r t i e s  w i l l  be r e f e r r e d  t o  a s  t hey  s t a n d  

i n  t h i s  Cour t .  The symbol "A" w i l l  be u t i l i z e d  t o  d e s i g n a t e  

t h e  Appendix t o  t h i s  b r i e f .  A l l  emphasis i s  supp l i ed  u n l e s s  

t h e  c o n t r a r y  is  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

Respondent was charged by i n fo rma t ion  i n  f ou r  s e p a r a t e  

c a s e s  a s  f o l l ows :  

A) Case No. 80-23755-A: Grand 
T h e f t .  

B )  Case No. 81-994: Count I - 
Armed Robbery, Count I1 - Pos- 
s e s s i o n  of  a  F i rea rm wh i l e  Engaged 
i n  a  Cr iminal  Offense .  

C) Case No. 83-12589: Count I - 
Attempted Second Degree Murder, 
Count I1 - Armed Robbery, Count 111 
- Posse s s ion  of  a  F i rea rm While En- 
gaged i n  a  Cr iminal  Of fense .  

D) Case No. 83-8064-A: Car ry ing  a  
Concealed Fi rearm.  



On August 22 ,  1983 Respondent p leaded g u i l t y  t o  a l l  o f  

t h e  above c h a r g e s ,  was a d j u d i c a t e d  g u i l t y  on each c h a r g e ,  

and was sen tenced  t o  f i v e  y e a r s  each i n  c a s e  A and D ,  and 

t w e n t y - f i v e  y e a r s  w i t h  a t h r e e  y e a r  minimum mandatory i n  

c a s e s  B and C ,  r e s p e c t i v e l y ,  w i t h  a l l  o f  t h e  s e n t e n c e s  t o  

r u n  c u n c u r r e n t  w i t h  each  o t h e r .  

On June  2 ,  1986 Respondent f i l e d  a  motion i n  t h e  t r i a l  

c o u r t  f o r  p o s t  c o n v i c t i o n  r e l i e f  p u r s u a n t  t o  F1a.R.Crim.P. 

3 .850.  (A. 1 )  The b a s i s  f o r  Respondent ' s  a t t a c k  on h i s  

judgment and s e n t e n c e  was t h a t  h i s  p l e a  was no t  knowingly 

and i n t e l l i g e n t l y  made, i n  t h a t  h i s  a t t o r n e y  f a i l e d  t o  

a d v i s e  him t h a t  as a  r e s u l t  of  h i s  c o n v i c t i o n s  h e  would be  

s u b j e c t  t o  d e p o r t a t  i o n  under  F e d e r a l  Immigrat ion laws.  

Respondent r e l i e d  on t h e  d e c i s i o n s  o f  t h e  T h i r d  D i s t r i c t  i n  

Mar t inez  v .  S t a t e ,  475 So.2d 1292 ( F l a .  3d DCA 1985) ,  and 

Edwards v .  S t a t e ,  393 So.2d 597 ( F l a .  3d DCA 1 9 8 1 ) ,  where in  

t h e  T h i r d  D i s t r i c t  h e l d  t h a t  f a i l u r e  t o  a d v i s e  an a l i e n  de -  

f e n a n t  o f  t h e  p o s s i b i l i t y  o f  d e p o r t a t i o n  a s  a  r e s u l t  o f  h i s  

c o n v i c t i o n  c o n s t i t u t e d  i n e f f e c t i v e  a s s i s t a n c e  o f  counse l  a s  

a  matter o f  law, and t h e r e f o r e  r endered  t h e  g u i l t y  p l e a  i n -  

v o l u n t a r y .  The Th i rd  D i s t r i c t  f u r t h e r  h e l d  t h a t  when a n  

a l i e n  de fendan t  r a i s e s  t h e  above i s s u e  i n  a 3.850 mot ion ,  h e  

i s  a u t o m a t i c a l l y  e n t i t l e d  t o  an  e v i d e n t i a r y  h e a r i n g  t o  

de te rmine  whether  h i s  a t t o r n e y  d i d  i n  f a c t  f a i l  t o  a d v i s e  

him o f  t h e  d e p o r t a t i o n  consequences ,  and whether  h e  w i l l  i n  

f a c t  be depor ted  a s  a  r e s u l t  o f  h i s  c o n v i c t i o n s .  



Copies o f  t h e  Th i rd  D i s t r i c t ' s  op in ions  i n  Mart inez  and 

Edwards, s u p r a ,  a r e  a t t a c h e d .  (A. 2 and A .  3 ) .  -- 

On June 1 6 ,  1986 t h e  t r i a l  c o u r t  e n t e r e d  an o r d e r  sum- 

m a r i l y  denying ~ e s p o n d e n t ' s  3.850 motion,  (A. 4 ) ,  and R e -  

spondent appea led .  The Third  D i s t r i c t  e n t e r e d  an o r d e r  J u l y  

22,  1986 d i r e c t i n g  P e t i t i o n e r  t o  show cause  why t h e  r e l i e f  

sought  by Respondent should  no t  be g r a n t e d  (A. 5 ) .  On 

August 11, 1986 P e t i t i o n e r  f i l e d  i t s  Response,  u r g i n g  t h e  

Th i rd  D i s t r i c t  t o  r e c o n s i d e r  i t s  p r i o r  op in ions  i n  Mart inez  

and Edwards, o r  t o  a t  l e a s t  modify t h e s e  ho ld ings  t o  r e q u i r e  

t h a t  t h e  de fendan t  s p e c i f i c a l l y  a l l e g e  i n  h i s  3.850 motion 

t h a t  he  i s  i n  t h e  p roce s s  o f  a c t u a l l y  be ing  depor ted .  (A. 

6 )  

On August 26 ,  1986 t h e  Th i rd  D i s t r i c t  r endered  i t s  

op in ion ,  (A. 7 ) ,  which r eve r s ed  t h e  t r i a l  c o u r t ' s  summary 

d e n i a l  o f  ~ e s p o n d e n t ' s  3.850 motion,  and remanded f o r  a n  

e v i d e n t i a r y  h e a r i n g  i n  compliance w i t h  i t s  p r i o r  d e c i s i o n s  

i n  Mart inez  and Edwards. 

A s  r ecogn ized  by Chief  Judge Schwartz i n  h i s  s p e c i a l  

concurrence  i n  Mar t inez ,  t h e  p o s i t i o n  of  t h e  Th i rd  D i s t r i c t  

i n  Edwards and Mart inez  (and t h e  i n s t a n t  c a s e )  i s  i n  d i r e c t  

and exp re s s  c o n f l i c t  w i t h  t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  



Hahn v .  S t a t e ,  421 So.2d 710 (Fla .  1 s t  DCA 1982).(A. 8) 

Chief Judge Schwartz s t a t e d  t h a t  he himself disagreed with 

~ d w a r d s l ,  but f e l t  bound t o  concur because of i t s  binding 

a u t h o r i t y .  

A no t i ce  invoking the  d i sc re t ionary  review j u r i s d i c t i o n  

of t h i s  Court was f i l e d  on August 29, 1986. 

 AS had then Chief Judge Hubbard i n  h i s  s t rong d i s sen t  i n  
Edwards. 



QUESTION PRESENTED 

WHETHER THE DECISION OF THE THIRD 
DISTRICT COURT OF APPEAL IN GINEBRA 
V. STATE, SO. 2D (FLA. 3D DCA 
1986, CASEDECIDED AUGUST 26, 1986 
CASE NO. 86-18O2), EXPRESSLY AND 
DIRECTLY CONFLICTS WITH THE FIRST 
DISTRICT COURT OF APPEAL'S DECISION 
IN STATE V. KAHN, 421 S0.2D 710 
(FLA. 1ST DCA 1982). 



SUMMARY OF ARGUMENT 

The decision of the Third Dis t r ic t  i n  the case - sub 

judice d i rec t ly  and expressly confl ic ts  with the decision of 

the F i r s t  Dis t r ic t  i n  Hahn, supra, hence the exercise of 

discretionary review i n  th i s  cause i s  warranted. 



ARGUMENT 

THE DECISION OF THE THIRD DISTRICT 
COURT OF APPEAL I N  GINEBRA V .  - - - -  

STATE, S0.2D , (FLA. 3 D D C A  
198r6.- CASE DECIDED AUGUST 26. 1986 
CASE'NO. 86-1802) DIRECTLY h~ EX- 
PRESSLY CONFLICTS WITH THE FIRST 
DISTRICT COURT OF APPEAL'S DECISION 
I N  STATE V .  HAHN, 421 S0.2D 710 
(FLA. 3D DCA 1982) 

The i s s u e ,  whether counse l ' s  f a i l u r e  t o  advise  a l i e n  

defendants  of p o s s i b l e  depor t a t i on  consequences renders  a 

g u i l t y  p l ea  i nvo lun ta ry ,  has  been addressed by both t h e  

Third  and F i r s t  D i s t r i c t  Court of  Appeals, wi th  oppos i t e  

r e s u l t s .  I n  Edwards v .  S t a t e ,  393 So.2d 597 ( F l a .  3d DCA 

1981) ,  t h e  Third  D i s t r i c t  he ld  t h a t  f a i l u r e  t o  adv i se  an 

a l i e n  defendant t h a t  h i s  convic t ion  might r e s u l t  i n  depor- 

t a t i o n  pursuant  t o  Federa l  Immigration l a w s ,  c o n s t i t u t e d  i n -  

e f f e c t i v e  a s s i s t a n c e  of counse l ,  and hence rendered t h e  de- 

f e n d a n t ' s  g u i l t y  p l ea  i nvo lun ta ry .  Where an a l i e n  defendant 

a l l e g e s  such a f a i l u r e  by counsel  i n  h i s  3.850 motion, t h e  

t r i a l  c o u r t  must hold  an e v i d e n t i a r y  hea r ing  t o  determine i f  

t h e  a l l e g a t i o n  is  t r u e ,  and i f  t h e  defendant i s  a c t u a l l y  

going t o  be deported.  

I n  Hahn v .  S t a t e ,  421 So.2d 710 (F l a .  1st DCA 1982) ,  

t h e  defendant ,  r e l y i n g  on Edwards, supra ,  p resen ted  t h e  

i d e n t i c a l  argument t o  t h e  F i r s t  D i s t r i c t .  The F i r s t  

D i s t r i c t  r e j e c t e d  t h i s  argument, ho ld ing  t h a t  an a t t o r n e y  



has  no a f f i r m a t i v e  du ty  t o  a d v i s e  an  a l i e n  defendant  o f  t h e  

d e p o r t a t i o n  consequences which might r e s u l t  from a p l e a  o f  

g u i l t y .  The F i r s t  D i s t r i c t  concluded i t s  op in ion  by s t a t i n g  

"We acknowledge c o n f l i c t  w i t h  Edwards ." ( I d  a t  710).  

The subsequent  op in ions  of  t h e  Th i rd  D i s t r i c t  i n  

Mart inez  and Ginebra ( t h e  i n s t a n t  c a s e ) ,  s u p r a ,  merely r e -  

a f f i rmed  i t s  p r i o r  ho ld ing  i n  Edwards. 

I n  h i s  s p e c i a l  concur rence  i n  Mar t inez ,  Chief  Judge 

Schwartz s t a t e d  h i s  own o p p o s i t i o n  t o  t h e  Edwards r u l e ,  and 

s p e c i f i c a l l y  recognized t h e  c o n f l i c t  between t h e  Third  and 

F i r s t  D i s t r i c t s ,  c i t i n g  Hahn, sup ra .  Chief  Judge Schwartz 

t hus  s i d e d  w i th  t h e n  Chief  Judge Hubbard, who e n t e r e d  a 

v igo rous  d i s s e n t i n g  op in ion  i n  Edwards. 

I n  Sum, t h e  d e c i s i o n  o f  t h e  Th i rd  D i s t r i c t  i n  t h e  c a s e  

sub  j u d i c e  d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i th  t h e  - 

d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  i n  Hahn, hence t h e  e x e r c i s e  

o f  d i s c r e t i o n a r y  review i n  t h i s  cause  i s  war ran ted .  



CONCLUSION 

Based upon t h e  foregoing ,  P e t i t i o n e r  r e s p e c t f u l l y  urges  

t h i s  Court t o  g ran t  d i s c r e t i o n a r y  review i n  t h i s  cause .  

Respec t fu l ly  submit ted,  

J I M  SMITH 
Attorney General  

RALPH B A R m I R A  
A s s i s t a n t  At torney General  
Department o f  Legal A f f a i r s  
401 N.W. 2nd Avenue ( S u i t e  820) 
Miami, F l o r i d a  33128 
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