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INTRODUCTION 

This is a petition for review from the decision of the 

Third District Court of Appeals, which reversed the trial 

court's dismissal of this cauee for lack of prosecution. 

The decision of the Third District is reported at Diaz v. -- 

Public Health Trust, 492 So.2d 1082 (Fla. 3d DCA 1986). 

The original cause of action herein is a medical mal- 

practice complaint which was filed based upon the brain dam- 

age sustained by the Appellant/Plaintiff, Diana Margarita 

Diaz, at or about the time of her birth. Diana is the niece 

of the undersigned. The Plaintiffs will, therefore, be 

referred to collectively or by the single appellation, the 

"Plaintiffs." The present suit was filed against ten (10) 

defendants who will be referred to collectively as the 

"Defendants." The principal defendants, Jackson Memorial 

Hospital, the University of Miami and Cedars of Lebanon 

Hospital in their various capacities will be referred to 

individually as "Jackson," "University," and "Cedars" res- 

pectively. The remaining defendants are specific physicians 

and will be referred to by their last names. 

The following symbol will be used throughout this brief: 

(R) for the District Court Record-on-Appeal consist- 

ing of Pages R1-R298. 



STATEMENT OF' THE CASE 

Both of the Defendants' Statements of the Case and Facts 

are inaccurate, incomplete, fail to make proper record cita- 

tions and are constantly embellished with argumentative 

characterizations and non-record references. The Plaintiffs 

would therefore properly restate the facts and proceedings 

herein in their entirety. 

On April 11, 1983, the Plaintiffs filed a lengthy com- 

plaint alleging that as a direct and proximate result and 

solely because of the negligence of the Defendants, Diana 

Margarita Diaz suffered severe and permanent brain damage 

0 prior to, during, and subsequent to her birth on April 11, 

1981. See, R1-R9. The Plaintiffs, however, were not even - 

aware that Diana Margarita Diaz had any brain damage until a 

year later in about April of 1982 after clinical tests at 

Children's Variety Hospital in Miami. - See, R218-R219 (Answer 

19C). It was not until almost another year later in April of 

1983 after conferences with the Miami medical malpractice firm 

of Colson and Hicks that the Plaintiffs were aware that Diana's 

brain damage could have been caused by the malpractice of the 

Defendants. - See, R10. Said firm was therefore retained to 

represent the Plaintiffs. - -  See, id. However, on or subsequent 

to April 16, 1984, Colson and Hicks declined to pursue Diana's 

Complaint. - -  See, 1d. 



On April 11, 1984, the trial court signed a standard 

order threatening to dismiss the present cause for lack of 

prosecution but did not file it. See, R13. This document - 
was not filed until May 15, 1984, See,'Id, Prior to - -  
May 15th, the undersigned filed a pleading entitled, ''Showing 

of Good Cause Why Complaint Should not be Dismissed," express- 

ing the Plaintiff's efforts and desire to proceed with this 

matter. - See, R10-H11. The trial court met with Emilia Diaz 

Fox and discussed extensively the status of the present cause, 

including the severe disability she had experienced with her 

first pregnancy at the age of thirty-three.  his proceeding 

was not recorded. Then, on May 15, 1984 the trial court refer- 

@ ring to, "the Plaintiifsf showing of good' cabse filed on May 8, 

1984" (Emphasis added), declined to dismiss this cause and 

issued an order giving the Plaintiffs thirty (30) days to serve 

the Defendants. See, R12, This period of time was extended - 
for an additional seventy-five (75) days in subsequent orders 

entered by the present trial judge, R16, and Judge Joseph Farina, 

R19. The first order granting an extension was filed simul- 

taneously on May 15th with the order which suggested dismissal 

for lack of prosecution. - See, R12, R13. 

Subsequently, except for the Defendant, Lopez-Vega, all of 

the Defendants were served with the Plaintiff's Complaint. - See, 

R20-R40. Goldrnan, Goldberg, Sullivan and Sawyer each filed a 

Motion to Quash, - See, R84; R93; R96; R99. Cedars and Jackson 

each filed Motions to Dismiss. R48-R49; R55. Cedars' Motion 



@ to Dismiss was specifically predicated upon an allegation that 

the alleged "two year" statute of limitations had expired 

before the Complaint was filed. See, R48-R49. Cedars' Motion - 
was denied on November 5, 1984. - See, R109. Cedars also filed 

a Motion for Judgment on the Pleadings raising the same grounds. 

See, R105-R106. This was also denied by a written order filed - 

on December 19, 1984. - See, R122-R123. The University, 

Bikhazi and Gerhardt each filed Answers to the Complaint. 

See, R42-R43; R50-R54 ; R87-R92. - 
Relevant to this proceeding on December 17, 1984, the 

1/ University through the appearance of attorney Henry Burnett- 

filed a pleading entitled, "Motion for Summary Judgment." - See, 

a R113. In said motion the University complained like Cedars, that 

the two year statute of limitations had run and that the action should 

be dismissed for lack of prosecution. - -  See, Id. However, 

University's real complaint was that it was not served with 

the present Complaint until September 24, 1984. - See, R120- 

R121 (affidavits). On January 14, 1985, the Defendants, 

Bikhazi and Gerhardt also filed identical motions through 

Jackson's attorney, Laura Pearson. - See, R131-R135. Cedars 

also filed a Motion for Summary Judgment on other grounds, 

which have never been heard. - See, R192-R209; R283-R284; R277. 

On April 15, 1985, after a brief hearing with only Burnett 

and the undersigned present, the trial court announced that 

• 1. Burnett is a former law partner of the present trial judge, 
Phillip Knight. See, Martindale-Hubbel (1980). 



a it would deny University's Motion for Summary Judgment, but that 

it would grant University's request to dismiss for lack of pro- 

secution. - See, R210; R279; R280; R282; R288. In Judge Phillip 

Knight's written order, which was submitted by Burnett over 

the objections of the undersigned and filed on April 25, 1985, 

the Court dismissed the present cause as to all defendants. 

See, Id.; R296-R298. The written order recites that the - -  

cause is dismissed for lack of prosecution, nunc pro tunc to 

the year-old order and Notice of Dismissal, discussed above: 

"That the Order of this Court entered 
May 14, 1984, be, and the same is hereby 
vacated, and this cause be, and the sam.e 
is hereby dismissed, nunc pro tunc, for 
lack of prosecution pursuant to Rule 1.420(e) 
of the Florida Rules of Civil Procedure." 

The alleged basis in said order for rehearing this matter a 

year later upon the grounds for lack of prosecution, was an 

alleged error in the law. - See, R297 (paragraph beginning: 

"It is the further considered opinion . . . " )  

On May 6, 1985, the Plaintiffs filed a Motion for Rehear- 

ing. - See, R285. Attorney Burnett then apparently without 

difficulty scheduled a hearing for May 15, 1985 with Judge 

Knight's approval, but, subsequently cancelled it. - See, R286; 

Supplemental Record (letter of May 15, 1985). On the other 

hand, when the undersigned attempted to reschedule said motion, 

Judge Knight beligerently refused to reset it, and initially 

wrote, "pet rehng denied" on the face of the letter from the 

undersigned, but then marked it out. - See, - Id. Attorney 



Burnett without apparent difficulty then reset the cause for 

May 29, 1985. See, R289. On said date, Judge Knight sum- - 
marily denied the Plaintiffs' Motion for Rehearing in a written 

order without a hearing and then tried to hold the undersigned 

in contempt of court when she objected. No other relevant mat- 

ters were then heard in this cause. See, R283-R284 ("Status - 

Report"). The trial court has never taken any evidence or 

testimony in any proceeding to date. As noted above, Cedar's 

claim that a two year statute of limitations had expired 

herein as to all defendants prior to service of process, was 

litigated and rejected by both the trial court and the parties 

on November 28, 1984, five (5) months prior to the present bi- 

zarre turnabout. - See, R104-R105 (Motion for judgment on the 

a pleadings); R122 (letter to the Court conceding that the limita- 

tion period had - not run); R123 (order denying judgment on the 

pleadinqs). No rehearing nor appeal was taken from said order. 

Thus, the trial Court spun like a top not once herein, but 

twice from two prior orders denying dismissal, with the only 

"new" fact being the party and attorney raising the issue. 

On appeal to the Third District Court of Appeal, the Court 

reversed the foregoing dismissal, finding that it was an abuse 

of discretion. See, Diaz v. Public Health Trust, 492 So.2d 1082 

(Fla. 3d DCA 1986). The Court first decided that the trial 

court - did have the inherent authority to consider vacating its 

prior interlocutory order. - Id, at 1084. As a preliminary mat- 

a ter to the issue of good cause, the Court observed that dis- 

missals for lack of prosecution are - not favored and judicial 



a restraint should be exercised in favor of adjudication of a 

case on its merits. See, id. As to the issue of good cause - -  

the Court observed that an attorney's claim of protracted 

disability has been held to be good cEuse to avoid a dismissal 

for lack of prosecution. The Court also noted that the uncon- 

tradicted testimony herein demonstrated that counsel was 

pregnant and unable to practice law on a full-time basis for 

at least six (6) months because of difficulty with her condition. 

The Cou.rt then, however, also noted that the mere fact of preg- 

nancy alone would not have been sufficient as cause to avoid 

dismissal. The Court concluded that, in any event, the trial 

court had abused its discretion in reversing its original order 

in the present circumstance: 

"Our disposition of the case turns 
on another point. We hold that the trial 
court abused its discretion in waiting 
eleven months before vacating its order 
staying the dismissal and dismissing the 
action, based on no new supportive evi- 
dence. During that eleven-month hiatus 
plaintiffs' counsel relied on the origi- 
nal ruling and furthered the cause by 
serving the defendants. After the de- 
fendants were served, and responded 
with motions and discovery, plaintiffs 
became exposed to liability for attorney's 
fees and costs pursuant to section 768.56, 
Florida Statutes (1983). The trial 
court's dismissal of the action, follow- 
ing an eleven-month postponement of a 
decision on the motion to dismiss, dur- 
ing which periods the plaintiffs, with 
the court's permission, served the de- 
fendants, prosecuted the action and 
thereby became exposed to additional 
costs, constituted an unfair exercise 
of discretion." 



a The Court also rejected University's cross-appeal which claimed 

that the delay in service of process somehow caused the statute 

of limitations to expire anyway: 

"By cross-appeal from the denial of 
the motion for summary judgment on statute 
of limitations grounds, defendant the Uni- 
versity contends that plaintiffs could not 
stay the running of the statute by merely 
filing a complaint on the last day before 
the period for filing would expire, where 
service on the defendants was delayed for 
an unreasonable length of time. Szabo v. 
Essex Chemical Corp., 461 So.2d 128 (Fla. 
3d DCA 1984), which defendant suggests 
should be revisited, is controlling. 
There we held that an action was commenced 
with the filing of a complaint, Fla. R. 
Civ. P. 1.050, which tolled the statute 
of limitations notwithstanding that there 
was no service of process on the defendants 
until some twenty months later. Delayed 
service of process raises a legal question 
of due diligence in prosecuting the claim 
or may raise equitable issues. However, 
Szabo, by which we are bound, holds that 
a protracted delay in service of process, 
where a complaint is otherwise timely 
filed, does not raise a statute of limita- 
tions question." 

Id. 

Judge Baskin, concurred with the Court's judgment that there 

was an abuse of discretion. - See, - id. However, Judge Baskin dis- 

agreed with the Court's finding of "good cause" based upon the 

disabilities arising from counsel's pregnancy. Judge Baskin 

contended that the record was silent as to what degree of disa- 

bility was demonstrated aside from the normal pregnancy. - See, 

id. As noted above, however, the lengthy discussion of the - 

pregnancy and the special disability herein was made between 

Judge Knight and the undersigned at the original hearing in May 



o f  1984. I t  was a l s o  und i spu ted  t h a t  t h e  c h i l d  i n  q u e s t i o n  

was born  f i v e  (5 )  months i n t o  t h e  p e r i o d  o f  a l l e g e d  i n a c t i v i t y  

h e r e i n .  

On August 4 ,  1986,  t h e  D i s t r i c t  Cour t  den ied  r e h e a r i n g  and 

r e h e a r i n g  en  banc. - I d ,  a t  1082. The p r e s e n t  p roceed ing  fo l l ows .  

Th i s  Cour t  h a s  n o t  set o r a l  argument h e r e i n .  However, t h i s  

c ause  i s  n o t  s o  s imple  a s  t h e  Defendants  contend.  There may be 

an e x t r a  o r d i n a r y  c o n f l i c t  i n  p o l i c i e s  h e r e i n  and a  g r e a t  com- 

p l e x i t y  o f  i s s u e s ,  i n c l u d i n g  t h e  l i f e  o f  a  ma imd  c h i l d  a t  s t a k e .  

Th i s  Cour t  shou ld  - n o t  t h e r e f o r e  d e c i d e  t h e  r i g h t s  and l i a b i l i t y  

o f  t h e  p a r t i e s  on less t h a n  a  f u l l  p r e s e n t a t i o n  t o  t h e  Cour t .  

The unders igned  h a s  t h e r e f o r e  r eques t ed  o r a l  argument and would 

u rge  t h i s  Court  t o  pe rmi t  t h e  same. a 



QUESTIONS PRESENTED 

FIRST ISSUE 

WHETHER THIS COURT HAS JURISDICTION IN 
THIS CAUSE 

SECOND ISSUE 

WHETHER THE DEFENDANTS HAVE SHOWN ANY ERROR 
IN THE PRESENT DECISION TO REVERSE THE TRIAL 
COURT'S DISMISSAL 



SUMMARY OF ARGUMENT 

1. The Defendants in their jurisdictional briefs flooded 

this Court with endless speculative hyperbole about the present 

decision of the district court. However, the decision is based 

only upon a very ordinary finding that the trial judge abused 

his discretion. Furthermore, the decision does not present the 

required conflict with any other district court decision or this 

Court's decisions. Jurisdiction herein was therefore improvi- 

dently granted. 

2. The Defendants' virulent personal attacks upon the 

undersigned and upon the judgment of the district court are 

based upon a contention that a two (2) year statute of limits- 
- 

tions expired. This allegation is utterly misleading and 

specious. The Plaintiff/Parents, MANUEL and BARBARA DIAZ, who 

are rural farmers, did not discover that a malpractice had been 

committed against their child, Diana, until shortly before her 

second birthday on April 11, 1983. Therefore, the statute of 

repose of four (4) years, up to and including ~pril 11, 1985, 

was the applicable limitation upon the present cause of action. 

Any argument of error or wrongdoing based upon a two year limita- 

tion is therefore frivolous, 

Moreover, the District Court's finding of an abuse of 

discretion was eminently correct, where, first of all, having 

been fully apprised of the law and facts, the trial court induced 



the Plaintiffs to proceed with delayed seryice of process and 

caused the Plaintiffs to expose themselves and to incur what 

now amounts to massive fees and costs. Secondly, and more 

importantly, the trial court's subsequent dismissal herein 

more than four (4) years after Diana's birth, absolutely barred 

the present action, whereas if the trial court had dismissed 

this cause in May of 1984, the Plaintiffs could have refiled it. 

Additionally, the Plaintiffs seek to avoid their massive 

liability herein through the harsh procedural escape hatch of 

a dismissal for lack of prosecution. However, actually a read- 

ing of the rule in a technical manner, reflects that the Plain- 

tiffs' pleading indicating efforts to advance the cause was 

filed before the motion and order suggesting dismissal for lack 

of prosecution. Furthermore, the order advancing the cause per- 

mitting service of process was also filed simultaneously with 

the order concerning the effective denial of dismissal. Under 

these circumstances, and the modern policy of this Court favor- 

ing adjudication of a case on the merits, the original refusal 

to dismiss was technically and morally correct. The dismissal 

almost a year later was not. 

Finally, the Plaintiffs complain that they should be able 

to appeal from a final judgment and contest any refusal to dis- 

miss a cause months or even years after dismissal was denied and 

that the present analysis by the district court precludes that. 

Under the modern policy of this Court, favoring adjudication on 

the merits, and the present appellate rules, the trial Court's 

discretion in denying a motion to dismiss for lack of prosecution 



0 is - not reviewable from a final judgment taken years after the 

fact and after a case has gone the full route of discovery, 

pleadings and trial. Under such a circumstance, it is unconscion- 

able and contrary to this Court's modern philosophy to permit 

liable Defendants to escape through the administrative escape 

hatch of a dismissal for lack of prosecution irrespective of 

costs, a trial on the merits. In the same manner, that certain 

rulings and opinions of the district courts are not reviewable, 

so too are certain interlocutory orders of the trial courts 

not reviewable. There is nothing incorrect with such a conclu- 

sion as a matter of policy by this Court. A dismissal for lack 

of prosecution should - not as a matter of policy be an escape 

hatch for defendants to avoid their liability after trial. Any 

potential abuses of this policy are readily remedied under this 

Court's new administrative reporting requirements in, The Florida 

Bar Re: Rules of Judicial Administration, 493 So.2d 423 (1986). 



ARGUMENT 

FIRST ISSUE 

THIS COURT HAS NO LAWFUL JURIS- 
DICTION IN THIS CAUSE 

The present case involves an ordinary decision of a dis- 

trict court of appeal that a trial court has abused its discre- 

tion. There is no basis to find from the faces of said deci- 

sion that any square conflict has been created with any other 

district court opinion or with this Court's decisions. 

Article V Section 3(b) (3) of the Constitution of the State 

of Florida provides, to-wit: 

"May review any decision of a dis- 
trict court of appeal that expressly de- 
clares valid a state statute, or that 
expressly construes a provision of the 
state or federal constitution, or that 
expressly affects a class of constitu- 
tional or state officers, or that express- 
ly and directly conflicts with a decision 
of another district court of appeal or of 
the supreme court on the same question of 
law. " 

The conflict jurisdiction of this Court is therefore limited to 

cases where there is a real and embarrassing conflict of opinion 

and authority between decisions. Ansin v. Thurston, 101 So.2d 

808 (Fla. 1958). The basic guidelines for "conflict" jurisdic- 

tion encompass two situations: (1) the announcement of conflic- 

ting rules of law or (2) the application of the same rule of 

law, producing different results in cases involving substantial- 



ly the same controlling facts. Nielson v. City of Sarasota, 

117 So.2d 731, 734, (Fla. 1960); Mancini v. State, 312 So.2d 

732 (Fla. 1975). Arguments directed to the merits of the 

ruling below are improper and form no basis to establish "con- 

flicts jurisdiction." Hastings v. Osius, 104 So.2d 21 (Fla. 

1958); - See, Commerce National Bank v. Safeco Ins. Co., 284 

So.2d 205, 207 at n.2 (Fla. 1973); Foley v. Weaver Drugs, Inc., 

177 So.2d 221, 223, 225 (Fla. 1965) (defining "record proper"). 

Cf. Register v. Gladding Corp., 322 So. 2d 911 (Fla. 1975) ; - - 

~nsin v. Thurston. 

In its jurisdictional brief, University claimed that the 

present decision was in conflict with McArthur v. St. ~ouis- 

San Francisco Railway, 306 So.2d 575 (Fla. 1st DCA 1975); 

Szabo v. Essex Chemical Corp., 461 So.2d 128 (Fla. 3d DCA 1984) 

and The Florida Bar Re: Amendment to Rule 2.050. 493 So.2d 423 

(Fla. 1986). The other Plaintiffs filed a brief claiming con- 

flict with Paedae v. Voltaggio, 472 So.2d 768 (Fla. 1st DCA 

1985) and i07 Group, Inc., v. Gulf Coast Paving, 459 So.2d 466 

(Fla. 1st DCA 1984). All the Plaintiffs then proceeded to flood 

their briefs with extensive matters as to the merits and matters 

2. For example, University attempted to inflame this Court in 
its jurisdictional brief from the trial Court's order and its 
motion for rehearing in the district Court. 



not present on the face of the present opinion. L. - 

None of the foregoing matters present the plain "conflict" 

on the face of said decisions, which is required for this 

Court's jurisdiction. In McArthur v. St. Louis-San Francisco 

Railway, the Court held consistant with all decisions in this 

jurisdiction, that the commencement of a cause of action by 

filing a complaint tolls any statute of limitation irrespective 

as to when the complaint is served. Szabo v. Essex Chemical, 

holds precisely the same as McArthur and, indeed was cited as 

authority in the present decision. Similarly, this Court's 

acceptance of modifications to the Rules of Judicial Administra- 

tion regarding internal reports on the status of cases provides 

no constitutional basis for this Court to interfere with the 

rights of private litigants in a district Court decision already 

concluded.  his Court"s modifications are prospective only. 

Finally, neither of the decisions in Paedae v. Voltaggio and 

107 Group involve any conflict with the issues on the face of 

the present decision. To the contrary, 107 Group and Paedae 

addressed only the issue as in the present case of whether the 

trial court had erred or abused its discretion in finding "good 

cause" to deny a dismissal for lack of prosecution. 

It is wholly apparent from the foregoing that the decisions 

relied upon the Defendants do not present conflict or a lawful 

basis for jurisdiction at all. Indeed, in University's brief 

on the merits at page 8 it states; 



"This case involves an issue not 
previously addressed by this Court or 
directly addressed by any of the district 
courts. " 

There is, therefore, no lawful basis for this Court's juris- 

diction and this cause should be discharged as improvidently 

granted. 



SECOND ISSUE 

THE DEFENDANTS HAVE FAILED TO 
SHOW ANY ERROR IN THE PRESENT 
OPINION REVERSING THE TRIAL 
COURT 

A. STATUTE OF LIMITATIONS 

University in its brief on the merits first of all baldly 

asserts that it had an absolute "right to notice" of a cause 

of action within two (2) years that a cause of action accrued. 

The brain damaged child, Diana, was born on April 11, 1981. 

University then transports this reasoning into a summary con- 

clusion that the "two year" Statute of Limitation herein must 

have expired on April 11, 1983, the day the present complaint 

was filed. University contends therefore that it was denied 

its alleged absolute right to notice. University then launches 

into a diatribe of generalities and speculation as to the 

possible effects of late service of process, without being able 

to point to a single matter of actual prejudice to these high 

powered, well represented Defendants except its allegation that 

somehow, late service of process caused the Statute of limita- 

tions to run. 5 .  

3. Counsel generalizes at one point that medical records are 
"often destroyed." Brief, p.13. With all the publicity about 
medical malpractice and their high priced counse1,this general 
allegation is preposterous in this case. The Plaintiffs submit 
that in these days and times, when medical records are destroyed, 
it is likely because they contain incriminating, not favorable 
information. 



University then attempts to bootstrap its argument by also 

contending that a delay in service of process "violates" 

this Court's administrative reporting requirements as provided 

for in The Florida Bar Re: Amendment to Rules of Judicial 

Administration, 493 So.2d 423 (Fla. 1986). Finally, in 

desperation University asks this Court to adopt new rules 

of procedure to govern the present circumstance. The enactment 

of new rules is not necessary. The ~efendants' claims may 

be properly rejected upon the face of the present record. 

Section 95.11 (4) (b) Fla. Stat. (Supp. 1980) , the applicable 

statute of limitations hrein provides that: 

"An action for medical malpractice shall 
be commenced within 2 years from the time the 
incident giving rise to the action occurred 

however, in no event shall the action be 
commenced later than 4 years from the date 
of the incident or occurrence out of which 
the cause of action accrued." 

[Emphasis added] . 
In the present cause the "incident(s)" of "medical malpractice" 

obviously occurred in or around the birth of the child, Diana 

on April 11, 1983. The Plaintiff/Parents, Manuel and Barbara 

Diaz are rural farming people. It was not until one year 

after Diana's birth that they were even aware that she 

was injured. See, R. 219 (ans. 19c). It was not until 

a few days before Diana's second birthday and in discussions 

with the undersigned and Calvin L. Fox, Esquire, that the 

parents Manuel and Barbara Diaz came to understand that the 

• extent of Diana's problems may have been a result of the 

medical malpractice of the Defendants. - Cf., R10. 



I n  Moore v. Morr is ,475 So.2d 666 (F l a .  1 9 8 5 ) ,  t h e  t r i a l  

Cour t  had g r an t ed  a  motion f o r  summary judgement a s  t o  a  two 

y e a r  s t a t u t e  o f  l i m i t a t i o n s  upon f a c t s  a r i s i n g  from a  baby 

damaged a t  b i r t h  and d i s p u t e d  ev idence  a s  t o  when t h e  p a r e n t s  

shou ld  have known o f  t h e  c h i l d ' s  i n j u r y .  The t r i a l  c o u r t  

found t h a t  t h e  c h i l d ' s  i n j u r y  was appa ren t  a t  b i r t h  because  

o f  a  s u r g i c a l  procedure .  However, t h i s  Cour t  r e v e r s e d  c i t i n g  

t h e  f a c t  t h a t  t h e  i n j u r i e s  t o  t h e  c h i l d  were n o t  s o  appa ren t  

and t h e  c o n f l i c t  i n  t h e  ev idence  a s  t o  when t h e  p a r e n t s  knew 

of  t h e  c h i l d ' s  i n j u r y .  Th is  Court  o rde red  t h a t  t h e  i s s u e  

o f  t h e  s t a t u t e  o f  l i m i t a t i o n s  was s u f f i c i e n t l y  c o n t r a v e r t e d  

t h a t  it should  be  submi t ted  t o  t h e  j u ry .  475 So.2d 668-670. 

S i m i l a r l y  i n  Almengor v. Dade County, 359 So.2d 892 ( F l a .  

0 3d D.C.A.  1978 ) ,  which i s  c i t e d  w i t h  approva l  i n  Moore v. 

Morr is ,  t h e  Cour t  a l s o  r e v e r s e d  a  summary judgment on s t a t u t e  

o f  l i m i t a t i o n s  grounds where a l though  something was a p p a r e n t l y  

wrong w i t h  t h e  c h i l d ,  t h e  f a c t  t h a t  it was caused by m a l p r a c t i c e  

was n o t  appa ren t ;  - 

"There i s  some ev idence  i n  t h e  r e c o r d  
t h a t  d u r i n g  t h i s  t i m e  t h e  p l a i n t i f f  
was aware o r  shou ld  have been aware 
t h a t  t h e  baby was born men ta l l y  
r e t a r d e d  and t h e r e a f t e r  showed 
s i g n s  o f  menta l  r e t a r d a t i o n  
and abnormal development. W e  
do n o t  b e l i e v e ,  however, t h a t  t h i s  
ev idence  p u t  t h e  p l a i n t i f f  on n o t i c e  
a s  a  m a t t e r  o f  law t h a t  t h e  baby 
was i n j u r e d  d u r i n g  b i r t h  because  
such ev idence  j u s t  a s  reasonab ly  
cou ld  have meant t h a t  t h e  baby 
had been born w i t h  a  c o n g e n i t a l  
d e f e c t  w i thou t  any b i r t h  trauma." 



In the present case, as in Moore v. Morris, the only evi- 

dence herein is that brain injury to the child, Diana, was 

not at all apparent. Also, like Almengor v. Dade County, - 
even when it was determined that Diana was injured, it was 

not immediately apparent to the Plaintiffs that it was caused 

by anyone's malpractice. 4. Therefore, under Moore v. Morris, 

and the language of Section 95.11 (4) (b) the statute of 

limitations herein did not expire at any time prior to four 

(4) years from Diana's birth -- April 11, 1985. 

Upon the foregoing the unceasing and virulent attacks 

upon the intent of the undersigned and allegations that she 

was trying to avoid a two ( 2 )  year statute of limitations, 

which expired on April 11, 1983, are frivolous and unprofessional. 

Upon the face of the record and the settled law, the statute 

of limitations did not expire herein until April 11, 1985, 

at the earliest. There was, therefore, utterly no prejudice 

or error in not serving a complaint until 1984 which did not 

have to be filed until 1985. 

Furthermore, there is no error in the conclusion that 

filing is the basis for commencement of a cause of action 

for purposes of avoiding the running of a statute of limitations. 

4. The firm of Colson & Hicks withdrew from this cause after 
sitting on it for more than a year, because, unknown to the 
Plaintiffs, Bill Colson was on the Board of Directors for the 
University of Miami. Also, the wife of Mike Eidson who was 
enthusiastic about the case, works at Jackson Memorial, one of 
the defendants herein. They did not withdraw because there was 
no case as the Plaintiffs contendedin their brief.. 



See, - Klosenski v. Flaherty, Szabo v. - 

Essex Chemical Corp., 461 So. 2d 128 (Fla. 3d DCA 1984). No 

fixed time is set or required thereafter for service of process 

by this Court's rules and the period is apparently limited only 

by a court's power to dismiss for lack of prosecution. - See, 

Szabo v. Essex Chemical Corp. , 461 So. 2d at 129; Pratt v. Durkop, 

356 So.2d 1278 (Fla. 2d DCA 1978) . Rule 1.070 (a) Florida 

Rules of civil Procedure directs the clerk not the parties to 

prepare and serve summons. Id. Thus, the practices of this - 

Court's clerks and not counsel for private parties must be 

faulted if there, indeed, is any fault to bear. In any event 

there was utterly no prejudice nor requirement that process be 

served herein prior to April 11, 1985. Therefore, the De- 

fendants' complaints are frivolous. 

Finally it should be noted that there is no evidence 

herein of University's contention that the undersigned 

"intentionally interfered with the issuance of any summons or 

service thereof." This flagrant contention is solely based 

upon the trial court's order (which Burnett prepared for the 

court) which provides only that: 

"With respect to the Statute of 
Limitations argument presented by this 
Defendant, it appears unto the Court that 

- - 

the Plaintiffs, acting through counsel, 
have intentionally circumvented the express 
nurnose of the Statute of   imitations by 
Limely filing their Complaint on the finHl 
day of the two year Statute of   imitations 

but intentionally deferring notice 
thereof . . . " 

• Nothing in said order states that counsel "intentionally interfered" 



the clerk or service summons. 

University's latter claim that this Court's subsequent 

enactment of rules of administration regarding time standards 

for disposition of cases and reports thereon, somehow rendered 

the proceedings herein improper is equally without substance. As 

reflected on the face of said opinion the time frames therein are 

merely preliminary and widely open to modification and study 

on a case by case basis. 493 So.2d at 424. Furthermore, it is 

truly only an undisputed medical malpractice case with limited 

facts and parties,which this one is not,which would ever conclude 

to disposition in eighteen (18) months as suggested by the guide- 

lines. The Plaintiff's shrill chorus of a parade of horribles 

a (none of which apply herein), doenot change the result that 

the new proposed general time frames have any material bearing 

upon the present cause. 

B. Dismissal for Lack of Prosecution. 

With regard to the issue of the dismissal for lack of 

prosecution, the Defendants contend that the district Court 

has created a conflict with the xight of a trial judge to modify 

interlocutory orders. This i , s  ju's't not so. The District Court 

in its opinion specifically reaffirmed the right of a trial court 

to modify interlocutory orders. See, - 492 So.2d at 1084. 

The Defendants also assume that the "good cause" presented to 

the trial court was not sufficient; that there was no "xecord 

activity" prior to the suggestion of dismissal and contend 

that the "reliance" and prejudice to the Plaintiffs was not 

grounds for reversing the trial court, 

-23-  



The District Court's finding of an abuse of discretion by 

the trial Court was eminently correct. First of all, having 

been fully apprised of the law and facts, the trial court induced 

the Plaintiffs to proceed with delayed service of process and 

caused the Plaintiffs to expose themselves and to incur to 

what now amounts to massive fees and costs. Secondly,and more 

importantly, the trial court's subsequent dismissal herein more 

than four (4) years after Diana's birth, absolutely barred the 

present action, whereas if the trial court had dismissed this 

cause in May of 1984, the Plaintiffs could have refiled it. 

Thirdly, although this analysis was not accepted by the 

district court, this Court should consider the nature of the order, 

which the trial court sought to revisit, The only disability 

in a lack of prosecution situation is the lack of record activity. 

This type of circumstance is not one that is carried throughout 
7 

a case. It is completely cured by subsequent record activity. 

In order to again give it effect the trial court must return 

literally nunc pro tunc, to the status of the case before 

the record activity cured the alleged defect. That is why the 

"nunc pro tunc" language in the present trial court order 

was - not mere surplus. That is also why the nunc pro tunc 

cases clearly demonstrate the abuse of discretion, which is 

patent herein. 

It is settled beyond any question that the only lawful 

function of a nun pro tunc order, is to factually relfect a ruling 

@ previously actually made but defectively entered. See, Freemen 

v. Blackburn, 92 So.2d 262 (Fla. 1957); Ellis v, State, 100 Fla. 
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0 27, 129 So. 106 ( 1 9 3 0 ) ;  Jaris v. Tucker,  4 1 4  So.2d 1164 

( F l a .  3DCA 1982) (en  b a n c ) ;  Luhrs v. S t a t e ,  394 So.2d 137 

( F l a .  5 t h  DCA 1 9 8 1 ) ;  DeBaun v. Michael ,  333 So.2d 106 ( F l a .  

2d DCA 1 9 7 6 ) ;  Becher  v. King, 307 So.2d 855 ( F l a .  4thDCA 1975) 

I n  Jaris v. Tucker ,  t h e  Cour t  s t a t e d  t h e  c o n t r o l l i n g  and s e t t l e d  

r u l e  o f  l a w  h e r e i n  t h u s :  

"A nunc p r o  t u n c  judgment must ,  o f  c o u r s e ,  
r e l a t e d  back t o  a  d e c i s i o n  a c t u a l l y  made 
and c a n n o t  be  a  judgment t h a t  had n o t  
t h e r e f o r e  been pronounced. E l l i s  v.  S t a t e ,  
100 F l a .  27, 129 So. 106 (1930) ; 
Becker v. King, 307 So. 2d 855 ( F l a .  4thDCA 
1975) " (Emphasis added) . 4 1 4  So. 2d a t  1166,  
n. 2. 

A nunc p r o  t u n c  o r d e r  i s  t h e r e f o r e  n o t  a d e v i s e  t o  g e t  a 

d i f f e r e n t  r u l i n g  on t h e  l a w  t h a n  w a s  p r e v i o u s l y  e n t e r e d .  - -  See ,  i d .  

I n  t h e  p r e s e n t  c a u s e ,  t h e  t r i a l  judge p e r m i t t e d  t h e  d e v i c e  a o f  a nunc p r o  t u n c  o r d e r  t o  be  used  i n  o r d e r  t o  f a c i l i t a t e  

a judgment, which,  "had n o t  t h e r e f o r e  been pronounced."  

T h i s  t o t a l  d i s r e g a r d  f o r  s e t t l e d  j u r i s p r u d e n c e  w a s  t h e r e f o r e  pro-  

p e r l y  summarily r e v e r s e d .  See ,  J a r i s ;  Freeman v. Blackburn .  

A d d i t i o n a l l y ,  t h e  P l a i n t i f f s  s e e k  t o  a v o i d  t h e i r  mass ive  

l i a b i l i t y  h e r e i n  th rough  t h e  h a r s h  p r o c e d u r a l  e s c a p e  h a t c h  o f  a 

d i s m i s s a l  f o r  l a c k  o f  p r o s e c u t i o n .  However, a l i t e r a l  review 

of  t h e  Rule and t h e  r e c o r d  a c t u a l l y  r e v e a l s  t h a t  there w a s  

l a w f u l  r e c o r d  a c t i v i y  which p r e c l u d e d  d i s m i s s a l  f o  t h i s  c a s e  i n  

1984. Under Rule 1.420 (e) F l o r i d a  Rules o f  c i v i l  P rocedure ,  

v i r t u a l l y ,  any r e c o r d  a c t i v i t y  i n c l u d i n g  a c o u r t  o r d e r  d i r e c t i n g  

service o f  p r o c e s s ,  i s  s u f f i c i e n t  t o  r e q u i r e  t h e  d e n i a l  o f  a 

d i s m i s s a l  f o r  l a c k  o f  p r o s e c u t i o n .  See Barnes  v. Ross, 

386 So.2d 812 ( F l a .  3DCA 1 9 8 0 ) ;  M a r s h a l l  v. Water Boggan 



a 
International, 401 So.2d 1157 (Fla. 3DCA 1981) (order requiring 

service of process). The operative event in determining the 

time limits under the Rule is when any record item was filed. 

See, Fund Insurance v. Preskitt, 231 So.2d 866 (Fla. 4thDCA 1970) 

(distinguishing between service and filing) Equity Capital v. 

601 West 26, 223 So.2d 762 (Fla. 3DCA 1969) Pollock v. Pollock , 

110 So.2d 474 (Fla. 1st DCA 19591, approved, 116 So.2d 761 

(Fla. 1959). Thus, in Pollock , the defendants were not entitled 

to dismissal, where although two years had elapsed since any 

record activity, there was record activity prior to the filing of 

the defendant's Motion to Dismiss for Lack of Prosecution. 

Similarly, in Equity Capital, the Court reversed a dismissal 

for lack of prosecution, where after fourteen months of inactivity, 

but before anv motion to dismiss was filed, the Plaintiff 

began record acitivity. Accord, Knowles v. Gilbert, 208 So. 

2d 660 (Fla. 3d DCA 19601 (provision of rule is not self activating 

and record activity prior to motion to dismiss precludes dismissal). 

In the present cause, the trial judge served Diana with notice 

of its intent to seek dismissal, but did not - file anything. 

Before anything was filed, Diana began record activity by filing 

a document professing both a desire and efforts to advance this 

cause. In particular, Diana had been virtually abandoned without 

notice by the firm, Colson and Hicks, which had been retained 

and relied upon to prosecute this cause. Meanwhile, the undersigned 

was incapacitated with her first pregancncy. These circumstances 

alone, were originally found by the trial court to be good cause 

under th.e Court's views in Barnes v. Ross, supra. Additionally, 
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however, s imul taneous  w i t h  t h e  subsequent  f i l i n g  o f  t h e  C o u r t ' s  

Not ice  o f  Dismissa l ,  t h e  Cour t  a l s o  p r e sen t ed  Diana w i t h  an 

o r d e r  r e q u i r i n g  s e r v i c e  o f  p roces s .  See ,  R12; R13. C e r t a i n l y ,  - 
i n  a  dead-heat  between t h e s e  two o r d e r s ,  t h e  o r d e r  r e q u i r i n g  

t h e  cause  t o  advance by s e r v i c e  of  p r o c e s s  and o v e r r u l i n g  t h e  o r d e r  

of  d i s m i s s a l  must be  g iven  p r eceden t  a s  r e c o r d  a c i t i v y  des igned 

t o  advance t h e  cause .  See ,  Marsha l l  v.  Water-Boggan; Fund - 
In su rance  v. P r e s k i t t .  Under t h e s e  c i r cums tances ,  and t h e  

modern p o l i c y  o f  t h i s  Cour t  f avo r ing  a d j u d i c a t i o n  o f  a  c ause  on 

t h e  m e r i t s ,  t h e  r e f u s a l  t o  d i s m i s s  was t e c h n i c a l l y  and 

mora l ly  c o r r e c t .  The d i s m i s s a l  a lmost  a  y e a r  l a t e r  was no t .  

F i n a l l y ,  t h e  P l a i n t i f f s  complain t h a t  t h e y  shou ld  be a b l e  t o  

appea l  from a  f i n a l  judgment and c o n t e s t  any r e f u s a l  t o  d i s m i s s  

a  cause  months o r  even y e a r s  a f t e r  d i s m i s s a l  was den i ed  and t h a t  

t h e  p r e s e n t  a n a l y s i s  by t h e  d i s t r i c t  Cour t  p r e c l u d e s  t h a t .  Under 

t h e  modern p o l i c y  o f  t h i s  Cour t  f a v o r i n g  a d j u d i c a t i o n  on t h e  

m e r i t s ,  t h e  t r i a l  C o u r t ' s  d i s c r e t i o n  i n  denying a  motion t o  

d i s m i s s  f o r  l a c k  o f  p r o s e c u t i o n  shou ld  - n o t  be  rev iewable  from a  

f i n a l  judgment t aken  y e a r s  a f t e r  t h e  f a c t  and a f t e r  a  c a s e  

h a s  gone t h e  f u l l  r o u t e  o f  d i s ~ o v e r y ~ p l e a d i n g  and t r i a l .  

See, Buya v.  Suave Shoe, 417 So.2d 6 7 8  ( F l a .  3d DCA 1982) 

(en  banc ) .  I n  Puga v.  Suave Shoe t h e  Cour t  exp l a ined  t h e  a p p l i c a b l e  

p o l i c y  h e r e i n  t h u s :  

" I n  accordance w i t h  t h e  welcome p o l i c y  
t h a t  a p p e l l a t e  l i k e  o t h e r  j u d i c i a l  pro- 
c e e d i n s s  s h o u l d b e  determined on t h e i r  

2 

m e r i t s ,  i n s t e a d  upon i r r e l e v a n t  t e chn i -  
c a l i t i e s ,  o u r  Supreme Cour t  has  determined 
-- by b o t h  i t s  d e c i s i o n s  and i t s  enactment 
of  t h e  governing r u l e s  o f  a p p e l l a t e  pro- 
cedure-- that  n o n - j u r i s d c t i o n a l  and non 
p r e j u d i c i a l  d e f e c t s  . . . a r e  n o t  grounds - - 
f o r  d i s m i s s a l . "  (Emphasis added.)  



I t  i s  t h e r e f o r e  submi t ted  t h a t  it is  unconscionable and con- 

t r a r y  t o  t h i s  C o u r t ' s  modern phi losophy t o  permit  t h o s e ,  who 

may be  f l a g r a n t l y  l i a b l e ,  t o  escape through t h e  a d m i n i s t r a t i v e  

escape ha t ch  and f i c t i o n  of  a  d i s m i s s a l  f o r  l a c k  of  prosecu- 

t i o n  a f t e r  a  ca se  has  proceeded through p l ead ings ,  c o s t s  

d i scovery  and t r i a l .  

I n  t h e  same manner t h a t  c e r t a i n  r u l i n g s  and op in ions  o f  

t h e  d i s t r i c t  c o u r t s  a r e  n o t  reviewable ,  s o  t o o  a r e  c e r t a i n  

i n t e r l o c u t o r y  o r d e r s  o f  t h e  t r i a l  c o u r t s .  There i s  no th ing  

wrong w i t h  such a  conc lus ion  h e r e i n  a s  a  m a t t e r  o f  p d l i c y  by 

t h i s  Court and it i s  c o n s i s t e n t  w i th  t h e  e l i m i n a t i o n  i n  the 

modern r u l e s  o f  a  p r o v i s i o n  p e r m i t t i n g  appea l s  from o r d e r s  

denying dismissal .  i n  former a p p - l l a t e  Rule 4 .d See,  F la .  R. - 

App. P. J .I30 (comments).  

F i n a l l y ,  t h e  P l a i n t i f f s  s u b m k  t h a t  any abuses  of  such 

i n h e r e n t  a u t h o r i t y  i n  t h e  t r i a l  judges could  be  monitored and 

c o r r e c t e d  through t h i s  Q u r t b  new t ime  s t a n d a r d  and r e p o r t -  

i n g  g u i d e l i n e s .  S2 e ,  ~ i . o r i d a  B a r  R e :  Amendment o f  Rule o f  - 

J u d i c i a l  Adrnin ist r &  im.. 



v. 

CONCLUSION 

Pursuan t  t o  t h e  above f a c t s ,  arguments and - a u t h o r i t i e s ,  

t h e  Respondents submit  t h a t  t h e  t r i a l  c o u r t  m a n i f e s t l y  e r r e d  

i n  g r a n t i n g  t h e  P e t i t i o n e r ' s  . motion t o  d i s m i s s  and t h e r e f o r e  

t h e  D i s t r i c t  C o u r t ' s  r e v e r s a l  was c o r r e c t  and shou ld  be  

a f f i r m e d .  

RESPECTFULLY SUBMITTED, 

EMILIA DIAZ-FOX 
4 4  West F l a g l e r  S t r e e t  
S u i t e  350 
Miami, F l o r i d a  33130 
(305) 358-3428 



V I  . 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy o f  t h e  

f o r e g o i n g  answer b r i e f  o f  t h e  Respondents  w a s  s e r v e d  by m a i l  

upon t h e  f o l l o w i n g  a t t o r n e y s :  C h r i s t o p h e r  Lynch, E s q u i r e ,  

66  W e s t  F l a g l e r  S t r e e t ,  M i a m i ,  F l o r i d a  33130, T. Michael  

Kennedy, E s q u i r e ,  501 C i t y  N a t i o n a l  Bank Bldg,  25 W e s t  P l a g l e r  

S t r e e t ,  M i a m i ,  F l o r i d a  33130, and K a t h l e e n  M. OUConnor,  

E s q u i r e ,  2950 S.W. 2 7 t h  Avenue, S u i t e  100,  M i a m i ,  F l o r i d a  3 3 1 3 3  

on t h e  1st day  o f  May, 1987. 

R e s p e c t f u l l y  S u b m i t t e d ,  

EMILIA DIAZ-FOX 


