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. PRELIMINARY STATEMENT 

R e s p o n d e n t  was t h e  A p p e l l a n t  i n  t h e  c o u r t  b e l o w  a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  P e t i t i o n e r  was t h e  Appellee i n  t h e  

c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  cou r t .  I n  t h i s  

b r i e f ,  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  as t h e y  appear b e f o r e  t h i s  

H o n o r a b l e  C o u r t  of Appeal. A copy of t h e  d i s t r i c t  court  o p i n i o n  

is a t t a c h e d  i n  t h e  a p p e n d i x .  

The f o l l o w i n g  symbol s  w i l l  be used:  

" R" Record o n  appeal 

VIA" Appendix 
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. 
STATEMENT OF THE CASE 

Respondent would make the following additions and clarifica- 

tions to Petitioner's Statement of the Case. 

On March 2 4 ,  1984, Respondent, Patrick Weller, was charged 

by information with the offenses of trafficking in cocaine by 

delivery and conspiracy to traffic in cocaine by delivery (R372). 

At the close of the state's case, Respondent moved for a 

judgment of acquittal on the trafficking by delivery charge on 

the ground that Respondent was not involved in the delivery of 

the cocaine (R187). The trial court denied Respondent's motion 

(R189). 
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. 
STATEMENT OF THE FACTS 

R e s p o n d e n t  a ccep t s  P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  F a c t s  as  

b e i n g  g e n e r a l l y  a c c u r a t e  w i t h  t h e  e x c e p t i o n  o f  t h e  f o l l o w i n g  

a d d i t i o n s  and c l a r i f i c a t i o n s .  

J o h n  B o r d a s  had made a p p r o x i m a t e l y  $10 ,000  fo r  h i s  a c t i v i t y  

as  a c o n f i d e n t i a l  i n f o r m a n t  (R129) .  J o h n  B o r d a s  d i d  t e s t i f y  t h a t  

h e  o b s e r v e d  R e s p o n d e n t  s e l l  d r u g s  o u t  of t h e  S e a  S h a n t y  Res t au -  

r a n t  (R133) .  Respondent  t e s t i f i e d  t h a t  h e  n e v e r  s o l d  a n y  d r u g s  

o u t  o f  t h e  S e a  S h a n t y  and had worked e v e r y  d a y  u n d e r  t h e  c o n s t a n t  

s c r u t i n y  of h i s  employe r  (R225) .  

B o r d a s  t e s t i f i e d  t h a t  h e  met R e s p o n d e n t  by c h a n c e  a year- 

and-a-ha l f  l a t e r  (R138) .  Bordas  t e s t i f i e d  t h a t  Responden t  t a l k e d  

o f  b r e a k i n g  h i s  b r o t h e r ,  R o b e r t  Weller, o u t  of j a i l  by " h i t t i n g "  

t h e  p r i s o n  b u s  w h i l e  h i s  b r o t h e r  was b e i n g  t r a n s p o r t e d  ( R 1 3 9 ) .  

B o r d a s  t e s t i f i e d  t h a t  h e  m i g h t  be able  t o  h e l p ,  b u t  n o t  i n  t h a t  

way (R139) .  Responden t  t e s t i f i e d  t h a t  h i s  m e e t i n g  w i t h  Bordas  a t  

t h e  c o n v e n i e n c e  s t o r e  h a d  b e e n  s u g g e s t e d  by B o r d a s  t h e  p r e v i o u s  

n i g h t  (R225-226).  Bordas  t o l d  Responden t  t h a t  h e  knew t h a t  h i s  

b r o t h e r  h a d  b e e n  a r r e s t e d  ( R 2 2 7 ) .  B o r d a s  s a i d  t h a t  h e  knew 

someone who c o u l d  h e l p  R e s p o n d e n t ' s  b r o t h e r  (R229) .  B o r d a s  t o l d  

Responden t  t o  t a l k  t o  h i s  b r o t h e r  (R229) .  

Respondent  c o n t a c t e d  h i s  b r o t h e r  i n  j a i l  a n d  t o l d  h im t h a t  

B o r d a s  m i g h t  be a b l e  t o  h e l p  him o u t  (R231-232) .  R o b e r t  Weller 

t o l d  Respondent  t o  f i n d  o u t  what  B o r d a s  w a n t e d  ( R 2 3 3 ) .  R e s p o n -  

d e n t  met w i t h  B o r d a s ,  B o r d a s  t o l d  Responden t  t h a t  h e  had t a l k e d  

t o  people  a b o u t  h i s  b r o t h e r  a n d  t h e y  w a n t e d  t o  h e l p  i f  h i s  

b r o t h e r  c o o p e r a t e d  w i t h  them ( R 2 3 3 ) .  

-3-  



. 
A m e e t i n g  a t  t h e  I n t e r n a t i o n a l  House o f  P a n c a k e s  o n  F e d e r a l  

Highway a n d  H a l l a n d a l e  Beach  B o u l e v a r d  w a s  a r r a n g e d  b y  J o h n  

Bordas.  R e s p o n d e n t  was i n t r o d u c e d  t o  u n d e r c o v e r  o f f i c e r s  

W i l f r e d 0  Hernandez  and  Scott  Israel  (R241) .  Responden t  t e s t i f i e d  

t h a t  B o r d a s  h a d  t o l d  them a b o u t  h i s  b r o t h e r  (R243) .  Respondent  

a s k e d  t h e  men t o  t a l k  t o  h i s  b r o t h e r  ( R 2 4 4 ) .  T h e y  r e f u s e d  

b e c a u s e  t h e y  s a i d  t h e y  were n o t  s u r e  t h a t  h i s  b r o t h e r  w o u l d n ' t  

t u r n  them i n  (R244) .  Israel  t o l d  Respondent  t h a t  maybe s o m e t h i n g  

c o u l d  b e  d o n e  f o r  h i s  b r o t h e r ,  b u t  t h a t  i t  would cost a l o t  of 

money (R244) .  I s rae l  t o l d  Respondent  to  i n f o r m  h i s  b r o t h e r  t h a t  

f o r  $ 2 0 , 0 0 0 . 0 0  t h e y  c o u l d  g e t  h im o u t  ( R 2 4 5 ) .  S c o t t  I s r ae l  

t e s t i f i e d  t h a t  R e s p o n d e n t  h a d  a s k e d  h im a b o u t  b r e a k i n g  h i s  

b r o t h e r  o u t  of j a i l  ( R 1 8 5 ) .  I s r a e l  r e p l i e d  t h a t  h e  was o n l y  a 

d r u g  d e a l e r ,  b u t  would t r y  t o  c o n t a c t  people who d o  t h a t  t y p e  of  

work, and  t h e n  would g e t  back  t o  him (R185) .  

J o h n  Bordas went t o  t h e  Dade County  J a i l  t o  meet w i t h  R o b e r t  

Weller. B o r d a s  t e s t i f i e d  t h a t  Weller had known t h a t  B o r d a s  m i g h t  

be ab le  t o  h e l p  h i m  g e t  o u t  of j a i l  ( R 1 4 3 ) .  B o r d a s  t o l d  Weller 

t h a t  a n y t h i n g  was p o s s i b l e ,  b u t  h e  c o u l d  make no  promises ( R 1 4 3 ) .  

Weller o f f e r e d  t o  g i v e  Bordas  h i s  d r u g  s u p p l i e r s  i f  Bordas  h e l p e d  

h im o u t  of j a i l  ( R 1 4 3 ) .  B o r d a s  t e s t i f i e d  t h a t  h e  s a i d  he  would 

h a v e  t o  g e t  b a c k  t o  h i m ,  a n d  h e  w o u l d  do w h a t  h e  c o u l d  do a n d  

t h a t  t h i n g s  l o o k e d  good (R143) .  

R o b e r t  Weller t e s t i f i e d  t h a t  J o h n  Bordas  s t a t e d  i f  h e  c o u l d  

s e l l  t h r e e  k i l o s  o f  c o c a i n e  t h a t  v e n u e  w o u l d  b e  c h a n g e d  t o  

B r o w a r d  C o u n t y  a n d  t h e  case w o u l d  b e  t h r o w n  o u t  (R196) .  J o h n  

Bordas  t e s t i f i e d  t h a t  h e  t o l d  D e t e c t i v e  Tom T i d e r i n g t o n  o f  t h e  

-4- 



. 
r e s u l t s  of t h e  m e e t i n g  (R143) .  T i d e r i n g t o n  was n o t  s u r e  w h e t h e r  

i f  t h e y  wanted t o  move for  a case i n v o l v i n g  a c o n s p i r a c y  t o  g e t  

t h e  b r o t h e r  o u t  of j a i l  o r  w h e t h e r  t h e y  w a n t e d  t o  go for n a r -  

cotics (R144) .  B o r d a s  t e s t i f i e d  t h a t  a t  o n e  t i m e  T i d e r i n g t o n  

c a l l e d  R e s p o n d e n t  and d i s c u s s e d  "buy ing"  a j u d g e  o f f  i n  order t o  

g e t  R e s p o n d e n t ' s  b ro the r  o u t  of j a i l  ( R 1 4 1 ) .  B o r d a s  t e s t i f i e d  

t h a t  T i d e r i n g t o n  had  spoken  w i t h  Responden t  o v e r  t h e  phone u s i n g  

a d i s g u i s e  t h a t  h e  was e i t h e r  a j u d g e  o r  j u d g e ' s  a i d e  ( R 1 5 8 ) .  

B o r d a s  a l so  t e s t i f i e d  t h a t  t h e r e  were d i s c u s s i o n s  w i t h  Responden t  

t h a t  a c h a n g e  of venue  was needed  b e c a u s e  t h e  people  B o r d a s  was 

d e a l i n g  w i t h  h a d  c o n n e c t i o n s  i n  Broward County  (R163) .  Respon- 

d e n t  t e s t i f i e d  t h a t  Robert  Weller g a v e  him names t o  pass a l o n g  t o  

J o h n  B o r d a s  (R253) .  Bordas  t e s t i f i e d  t h a t  t h e r e  were q u i t e  a few 

m e e t i n g s  be tween Responden t  and  h i m s e l f  w i t h  d i s c u s s i o n s  r a n g i n g  

f r o m  t h e  b r o t h e r ' s  s i t u a t i o n  t o  t a l k  of d r u g  d e a l s  ( R 1 4 1 ) .  

Respondent  would t e l l  B o r d a s  a b o u t  people t h a t  e i t h e r  h e  o r  h i s  

b r o t h e r  w a n t e d  B o r d a s  t o  meet (R146) .  Bordas  t e s t i f i e d  t h a t  h e  

r e l a y e d  t h i s  i n f o r m a t i o n  t o  t h e  F t .  L a u d e r d a l e  Pol ice  D e p a r t m e n t  

(R146) .  

A c c o r d i n g  t o  J o h n  B o r d a s ,  R e s p o n d e n t  s t a t e d  t h a t  h e  knew 

somebody  t h a t  w a n t e d  some c o c a i n e  a n d  t h e y  w a n t e d  a sample 

( R 1 4 6 - 1 4 7 ) .  A m e e t i n g  was a r r a n g e d  whereby Tom T i d e r i n g t o n  and 

W i l f r e d o  Hernandez  g a v e  Responden t  a sample (R147) .  However, t h e  

f i n a l  dea l  d i d  n o t  m a t e r i a l i z e  (R147) .  

W i l f r e d o  H e r n a n d e z  t e s t i f i e d  t h a t  R e s p o n d e n t  a r r a n g e d  

a n o t h e r  m e e t i n g  a t  t h e  H o l i d a y  I n n  w h e r e  Tom T i d e r i n g t o n  arid 

W i l f r e d o  H e r n a n d e z  m e t  a female who w a n t e d  t o  b u y  c o c a i n e  

-5- 



(R1116-117).  T i d e r i n g t o n  t e s t i f i e d  t h a t  t h e  woman, unbeknownst  t o  

Responden t ,  was a c t u a l l y  a n  i n f o r m a n t  for a n o t h e r  po l i ce  d e p a r t -  

m e n t  who came t o  R e s p o n d e n t  and t o l d  him t h a t  s h e  wanted  t o  buy 

c o c a i n e  (R94 ) 

R e s p o n d e n t  t e s t i f i e d  t h a t  T i d e r i n g t o n  l a t e r  t o l d  him, "You 

set  u s  up  w i t h  a n  u n d e r c o v e r  a g e n t "  (R265) .  R e s p o n d e n t  was a l s o  

t o l d  b y  J o h n  B o r d a s  t h a t  h e  had  b e t t e r  come up w i t h  s o m e t h i n g  or 

t h e y  were n o t  g o i n g  t o  d o  a n y t h i n g  f o r  h i s  b r o t h e r  ( R 2 6 6 ) .  

R e s p o n d e n t  r e l a y e d  t h i s  m e s s a g e  t o  h i s  b r o t h e r  (R267) .  La te r ,  

R o b e r t  Weller c o n t a c t e d  Responden t  and t o l d  him t h a t  a man named 

Carlos would be c o n t a c t i n g  him (R267) .  Responden t  was i n s t r u c t e d  

t o  set  u p  a m e e t i n g  be tween Carlos and  Tom T i d e r i n g t o n  (R267) .  

On March  1 2 ,  1984,  Responden t  i n t r o d u c e d  Tom T i d e r i n g t o n  t o  

Carlos Gomez i n  f r o n t  of a n  A l b e r t s o n ' s  s tore i n  H a l l e n d a l e  Beach 

( R 3 1 ) .  Responden t  a d v i s e d  T i d e r i n g t o n  t h a t  Gomez had  a sample of 

c o c a i n e  f o r  T i d e r i n g t o n  t o  t e s t  a n d  t h a t  Gomez w o u l d  g o  t o  

T i d e r i n g t o n ' s  v e h i c l e  and  c o u n t  t h e  money ( R 3 2 , 4 7 ) .  T i d e r i n g t o n  

t h e n  took Car los  Gomez i n s i d e  a n  u n d e r c o v e r  v e h i c l e  ( R 3 3 ) .  

R e s p o n d e n t  was l e f t  i n  E r o n t  of t h e  A l b e r t s o n ' s  s t o r e  ( R 3 4 ) .  

I n s i d e  t h e  v e h i c l e ,  Gomez p roduced  a t w o  g r a m  sample of c o c a i n e  

w h i c h  was h a n d e d  t o  T i d e r i n g t o n  (R34) .  A f t e r  s i m u l a t i n g  a t e s t  

of t h e  sample, T i d e r i n g t o n  a d v i s e d  Gomez t h a t  it was good q u a l i t y  

a n d  t h a t  h e  was i n t e r e s t e d  i n  p u r c h a s i n g  t h e  e n t i r e  k i l o g r a m  

(R34) .  

T i d e r i n g t o n  t e s t i f i e d  t h a t  Gomez t h e n  a d v i s e d  him t h a t  h e  

would have  t o  see t h e  money before he  would make a r r a n g e m e n t s  f o r  

t h e  c o c a i n e  t o  be d e l i v e r e d  ( R 3 4 ) .  Gomez was shown $30,000 i n  



h u n d r e d  d o l l a r  b i l l s  ( R 3 4 ) .  A f t e r  i n s p e c t i n g  t h e  money, Gomez 

s t a t e d  t h a t  h e  w o u l d  make a c a l l  t o  h i s  w i f e  a n d  t h e n  w o u l d  

p r o c e e d  t o  p i c k  u p  h i s  w i f e  a n d  b r i n g  b a c k  t h e  c o c a i n e  ( R 3 4 ) .  

D u r i n g  t h i s  t ime, M r .  Weller was s t i l l  s e a t e d  i n  f r o n t  of t h e  

A l b e r t s o n ' s  s t o r e  w h e r e  T i d e r i n g t o n  had l e f t  h im a few m i n u t e s  

e a r l i e r  ( R 3 4 ) .  

T i d e r i n g t o n  t e s t i f i e d  t h a t  h e  a n d  Gomez r e t u r n e d  t o  s p e a k  

w i t h  R e s p o n d e n t  ( R 3 5 ) .  M r .  Gomez s p o k e  v e r y  b r o k e n  E n g l i s h  

( R 3 5 ) .  T i d e r i n g t o n  a d v i s e d  R e s p o n d e n t  t h a t  h e  h a d  a hard t i m e  

u n d e r s t a n d i n g  Gomez, a n d  t h a t  h e  d i d n ' t  r e a l l y  know how t h e  

t r a n s a c t i o n  was t o  t a k e  p lace  ( R 3 5 ) .  The  c o n v e r s a t i o n  b e t w e e n  

Gomez, T i d e r i n g t o n ,  a n d  R e s p o n d e n t  was r e c o r d e d  a n d  was a s  

f o l l o w s :  

THE W I T N E S S  [Tom T i d e r i n g t o n ] :  Gomez a n d  
m y s e l f  a r e  g o i n g  b a c k  t o  t a l k  t o  P a t r i c k  a t  
t h i s  t i m e .  

TIDERINGTON: "I  d i d n ' t  t h i n k  y o u ' d  l e a v e  t h e  
s h i t  i n  t h a t  b u s  s top ,  t h o u g h ,  w i t h  a p a c k a g e  
l i k e  t h a t .  T h a t ' s  w h a t  I was w o r r i e d  a b o u t .  
You know w h a t  I mean?" 

GOMEZ: "Uh-huh. ( U n i n t e l l i g i b l e )  My w i f e .  " 

TIDERINGTON: " R i g h t " .  

GOMEZ: "So ( u n i n t e l l i g i b l e )  coming b a c k  i n  t e n  
m i n u t e s . "  

TIDERINGTON: " R i g h t . "  

GOMEZ: "So, okay.  You see m e  h e r e . "  

TIDERINGTON: " R i g h t . "  

GOMEZ: ( U n i n t e l l i g i b l e )  " P a r k  t h e  car from 
y o u r  car." ( U n i n t e l l i g i b l e )  

TIDERINGTON: " R i g h t . "  
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GOMEZ: "You check,  g i v e  m e  t h e  money. Bye-bye. 
Here's your  package."  

TIDERINGTON: " T h a t ' s  g o o d .  B u t  I ' m  s a y i n g  
y o u r  w i f e ' s  g o t  t h e  package  or y o u ' v e  g o t  t o  g o  
g e t  t h e  package?"  

GOMEZ: "NO, no. Rosa h a s  t h e  package."  

T I D E R I N G T O N :  "Okay. Good. T h a t ' s  w h a t  I 
t h o u g h t .  Okay. A l l  r i g h t .  You t e l l  h e r  t o  g o  
down t o  t h e  b u s  s top  --" 
GOMEZ: " N O ,  n o ,  no.  G o i n g  t o  ( u n i n t e l l i g i -  
b l e ) .  My w i f e  is  i n  a h o u s e ,  d o w n s t a i r s ,  y o u  
know. B u i l d i n g s . "  

WELLER: " D o  you u n d e r s t a n d ? "  

T I D E R I N G T O N :  You e x p l a i n  i t  t o  m e .  I t h i n k  
t h a t  I u n d e r s t a n d .  I t h i n k  t h a t  h e ' s  g o i n g  t o  
c a l l  h i s  house  --" 

WELLER: " H e ' s  g o i n g  t o  c a l l  h i s  house."  

MR. GALLAGHER: Who is t h a t  t a l k i n g ?  

THE W I T N E S S :  T h a t ' s  M r .  Weller e x p l a i n i n g  t o  
m e  what is g o i n g  t o  happen.  

TIDERINGTON: "NO, w a i t . "  

WELLER: " S h e ' s  g o i n g  t o  come down t o  t h e  
stop. " 

TIDERINGTON: "And h e ' s  g o i n g  t o  p i c k  h e r  up." 

WELLER: "Right . "  

TIDERINGTON: "And t h e n  you are g o i n g  t o  come 
back h e r e  ? I' 

WELLER: "Yeah." ( U n i n t e l l i g i b l e ) .  

TIDERINGTON: "Okay, yeah ,  t h a t ' s  good." 

GOMEZ: "Coming back ( u n i n t e l l i g i b l e ) .  S t a y  
h e r e . "  

WELLER: "Okay. I ' l l  be s i t t i n g  r i g h t  h e r e . "  

(R60-61).  
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M r .  Gomez t h e n  made a phone  c a l l  and s a i d  t h a t  h e  would be back  

i n  t e n  m i n u t e s  (R35) .  La te r ,  M r .  Gomez r e t u r n e d  w i t h  a f e m a l e  

named C o r r i n e  B e n a d i  ( R 3 6 ) .  T i d e r i n g t o n  a s k e d  Respondent ,  " A r e  

you g o i n g  t o  s t a y  h e r e  and l e t  m e  t a k e  ca re  o f  b u s i n e s s ,  o r  a r e  

y o u  g o i n g  t o  come w i t h  me?" R e s p o n d e n t  r e p l i e d ,  "I w i l l  s t a y  

h e r e "  a n d  " I f  e i t h e r  you  or  Car los  n e e d s  m e ,  j u s t  w h i s t l e . "  

( R 3 6 ) .  

T i d e r i n g t o n  w e n t  t o  Mr. Gomez's car, s a t  i n  t h e  back seat ,  

and was shown a k i l o g r a m  o f  c o c a i n e  (R36) .  T i d e r i n g t o n  i n s p e c t e d  

t h e  c o c a i n e ,  a n d  a d v i s e d  Gomez a n d  B e n a d i  t h a t  h e  wou ld  b e  

p u r c h a s i n g  it (R37) .  T i d e r i n g t o n  t o l d  Gomez t o  g o  t o  T i d e r i n g -  

t o n ' s  car  and  t h a t  h e  would g i v e  Gomez t h e  money f o r  t h e  c o c a i n e  

(R37) .  A s  T i d e r i n g t o n  and Gomez were w a l k i n g  t o w a r d  t h e  u n d e r -  

c o v e r  v e h i c l e ,  T i d e r i n g t o n  g a v e  a p r e a r r a n g e d  s i g n a l  to  back-up 

o f f i c e r s  a n d  Gomez, B e n a d i ,  a n d  R e s p o n d e n t  were p l a c e d  u n d e r  

a r r e s t  ( R 3 7 ) .  T i d e r i n g t o n  t e s t i f i e d  t h a t  Respondent  was s t i l l  

s e a t e d  i n  f r o n t  o f  t h e  A l b e r t s o n ' s  s t o r e  when h e  was a r r e s t e d  

( R 3 8 ) .  
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SUMMARY OF THE ARGUMENT 

POINT I 

Responden t  r e q u e s t e d  a n  i n s t r u c t i o n  o n  C o n s p i r a c y  t o  D e l i v e r  

C o c a i n e  as  a lesser i n c l u d e d  o f f e n s e  of C o n s p i r a c y  t o  T r a f f i c  i n  

C o c a i n e  by  D e l i v e r y  as c h a r g e d  i n  C o u n t  I1 o f  t h e  i n f o r m a t i o n .  

S i n c e  t h e r e  was e v i d e n c e  of t h e  lesser  i n c l u d e d  o f f e n s e  o f  

c o n s p i r a c y  t o  d e l i v e r  c o c a i n e ,  t h e  t r i a l  c o u r t  erred i n  f a i l i n g  

t o  g i v e  t h e  r e q u e s t e d  i n s t r u c t i o n .  T h e  i n s t r u c t i o n  w o u l d  a l s o  

h a v e  t o  b e  g i v e n  b e c a u s e  C o n s p i r a c y  t o  D e l i v e r  C o c a i n e  is a 

n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  of C o n s p i r a c y  t o  T r a f f i c  i n  

C o c a i n e  by D e l i v e r y .  

R e s p o n d e n t  a l s o  r e q u e s t e d  i n s t r u c t i o n s  o n  c o n s p i r a c y  t o  

t r a f f i c  i n  c o c a i n e  i n  a m o u n t s  less t h a n  4 0 0  g r a m s .  R e s p o n d e n t  

was c o n v i c t e d  o f  t r a f f i c k i n g  i n  c o c a i n e  i n  a n  amount g r e a t e r  t h a n  

400  grams. I n s t r u c t i o n s  o n  t h e  lesser a m o u n t s  were r e q u i r e d  a s  

e n h a n c e m e n t  o p t i o n s .  A l s o ,  s i n c e  it is m a n i f e s t l y  i m p o s s i b l e  t o  

c o n s p i r e  i n  t r a f f i c k i n g  c o c a i n e  i n  a n  a m o u n t  g r e a t e r  t h a n  4 0 0  

g r a m s  w i t h o u t  n e c e s s a r i l y  c o n s p i r i n g  t o  t r a f f i c  i n  a n  a m o u n t  

which  i s  l e s s  t h a n ,  b u t  p a r t  o f ,  t h e  4 0 0  g r a m s ,  t h e  r e q u e s t e d  

j u r y  i n s t r u c t i o n  s h o u l d  h a v e  been g i v e n  as a n e c e s s a r i l y  i n c l u d e d  

o f f e n s e  or a lesser i n c l u d e d  o f f e n s e  s u p p o r t e d  by t h e  e v i d e n c e .  
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POINT I1 

The trial court failed to give Respondent's requested 

entrapment instruction for the offense of Conspiracy to Traffic 

in Cocaine. Since there was some evidence in the record to 

support Respondent's theory of entrapment, it was reversible 

error not to give the requested instruction. 

POINT I11 

Respondent was charged with Trafficking in Cocaine by 

Delivery. The prosecution theorized that Respondent was guilty 

of delivery under the theory of principals. However, the 

evidence only showed that Respondent was present nearby the 

delivery, and there was no evidence that Respondent aided in the 

delivery. Consequently, the trial court erred in denying 

Respondent's motion for judgment of acquittal. 
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ARGUMENT 

POINT I 

THE DISTRICT COURT WAS CORRECT I N  HOLDING THAT 
RESPONDENT'S REQUESTED INSTRUCTIONS SHOULD HAVE 
BEEN GIVEN.  

A t  t h e  c h a r g e  c o n f e r e n c e ,  Responden t  r e q u e s t e d  t h a t  t h e  j u r y  

b e  i n s t r u c t e d  o n  C o n s p i r a c y  t o  D e l i v e r , l  C o n s p i r a c y  t o  T r a f f i c  

i n  a n  a m o u n t  of 28  grams o r  more b u t  l e s s  t h a n  2 0 0  g r a m s , 2  

C o n s p i r a c y  t o  T r a f f i c  i n  a n  a mount of 200 g rams  or more b u t  less  

t h a n  4 0 0  g r a m s 3  a s  l e s s e r  i n c l u d e d  o f f e n s e s  of C o n s p i r a c y  t o  

T r a f f i c  C o c a i n e  by  D e l i v e r y  i n  a n  a m o u n t  g r e a t e r  t h a n  4 0 0  

grams.  4 

F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  3.510 r e a d s  i n  p e r t i n e n t  

pa r t  a s  f o l l o w s :  

Upon a n  i n d i c t m e n t  o r  i n f o r m a t i o n  upon which 
t h e  d e f e n d a n t  i s  t o  b e  t r i e d  f o r  a n y  o f f e n s e  
t h e  j u r y  may c o n v i c t  t h e  d e f e n d a n t  o f :  

* * *  

( b )  a n y  o f f e n s e  w h i c h  a s  a matter of l a w  is  a 
n e c e s s a r i l y  i n c l u d e d  o f f e n s e  o r  a l e s s e r  i n -  
c l u d e d  o f f e n s e  o f  t h e  o f f e n s e  c h a r g e d  i n  t h e  
i n d i c t m e n t  or i n f o r m a t i o n  a n d  i s  s u p p o r t e d  b y  
t h e  e v i d e n c e .  The j u d g e  s h a l l  n o t  i n s t r u c t  o n  
a n y  l esser  o f f e n s e  a s  t o  w h i c h  t h e r e  i s  n o  
e v i d e n c e .  

55 8 9 3 . 1 3 ( 1 )  ( a ) ,  7 7 7 . 0 4 ( 3 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

$5 8 9 3 . 1 3 5 ( 1 ) ( b ) ( l ) ,  8 9 3 . 1 3 5 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

S S  8 9 3 . 1 3 5 ( 1 )  ( b )  ( 2 ) ,  8 9 3 . 1 3 5 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  

S5 8 9 3 . 1 3 5 ( 1 ) ( b )  ( 3 ) ,  8 9 3 . 1 3 5 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  
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, 

C o n s e q u e n t l y ,  upon r e q u e s t  o f  d e f e n s e  c o u n s e l ,  i n s t r u c t i o n s  must  

be g i v e n  as t o  a l l  n e c e s s a r i l y  i n c l u d e d  o f f e n s e s  and  a l l  lessers  

w h i c h  a r e  s u p p o r t e d  by t h e  e v i d e n c e .  The i n s t r u c t i o n s  r e q u e s t e d  

by Responden t  q u a l i f y  a s  n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e s  and  

a s  l e s s e r  i n c l u d e d  o f f e n s e s  s u p p o r t e d  by t h e  e v i d e n c e .  Conse- 

q u e n t l y ,  t h e  t r i a l  c o u r t  s h o u l d  h a v e  g r a n t e d  R e s p o n d e n t ' s  

r e q u e s t s .  The r e q u e s t e d  i n s t r u c t i o n s  w i l l  b e  d i s c u s s e d  below. 

A. Conspiracy to Deliver Cocaine 

P e t i t i o n e r  claims t h a t  t h e  f a i l u r e  t o  i n s t r u c t i o n  o n  

C o n s p i r a c y  t o  D e l i v e r  C o c a i n e  was n o t  r e v e r s i b l e  e r ro r  b e c a u s e  

T r a f f i c k i n g  i n  C o c a i n e  is n o t  a n e c e s s a r i l y  o r  p e r m i s s i v e  lesser 

i n c l u d e d  o f f e n s e  o f  c o n s p i r a c y  ( P e t i t i o n e r ' s  B r i e f  1 3 - 1 5 ) .  

However ,  t h e  c o m p a r i s o n  of t h e  e l e m e n t s  of a c o n s p i r a c y  a n d  

t r a f f i c k i n g  i n  c o c a i n e  i s  i r r e l e v a n t  t o  w h e t h e r  t h e  r e q u e s t e d  

i n s t r u c t i o n  on  c o n s p i r a c y  t o  d e l i v e r  c o c a i n e  was r e q ~ i r e d . ~  

T h e  s c h e d u l e  o f  lesser  i n c l u d e d  o f f e n s e s  i n  t h e  F l o r i d a  

S t a n d a r d  J u r y  I n s t r u c t i o n s  d o e s  n o t  appear  t o  l i s t  or  d i s c u s s  

c o n s p i r a c y .  However ,  t h e  l i s t  of lesser  i n c l u d e d  o f f e n s e s  

R e s p o n d e n t  d o e s  n o t  c h a l l e n g e  P e t i t i o n e r ' s  r e a s o n i n g  t h a t  
t r a f f i c k i n g  i n  c o c a i n e  is  n o t  a lesser o f f e n s e  of c o n s p i r a c y  
t o  t r a f f i c  i n  c o c a i n e  by d e l i v e r y .  

However ,  Comment On Lesser I n c l u d e d  O f f e n s e s ,  F l o r i d a  
S t a n d a r d  J u r y  I n s t r u c t i o n s  ( C r i m .  1 9 8 1  e d . )  a t  257a i n d i c a t e s  
t h a t  "Some s t a t u t e s  p r o v i d e  t h a t  t h e  p e n a l t y  f o r  c e r t a i n  
crimes is  e n h a n c e d  i f  c e r t a i n  e v e n t s  o c c u r  d u r i n g  t h e i r  
commission" and  t h a t  t h e  j u r y  s h o u l d  be p e r m i t t e d  t o  r e t u r n  a 
v e r d i c t  o n  t h e  crime w i t h o u t  enhancement .  I t  was a l s o  n o t e d  
t h a t  "where t h e  s t a t u t e s  a r e  couched  i n  terms o f  enhancemen t ,  
t h e  s c h e d u l e  d o e s  n o t  carry t h e  lower d e g r e e s  of t h e  o f f e n s e s  
p r o s c r i b e d  by  t h o s e  s t a t u t e s  a s  lesser  i n c l u d e d  o f f e n s e s . "  
C o n s p i r a c y  may f a l l  w i t h i n  t h e  p u r v i e w  of t h i s  n o t e .  
C o n s p i r a c y  a l w a y s  i n v o l v e s  a n  a g r e e m e n t  t o  commit a crime. 
The t y p e  of crime a g r e e d  t o  m e r e l y  d e t e r m i n e s  t h e  d e g r e e  of 
t h e  o f f e n s e  and  a c t s  as  a type o f  enhancement .  
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were n e v e r  m e a n t  t o  r i g i d l y  b i n d  t h e  t r i a l  c o u r t s .  S m i t h  v .  

M o g e l v a n g e ,  4 3 2  So .2d  1 1 9  ( F l a .  2d DCA 1 9 8 3 ) ;  L i n e h a n  v.  S ta te ,  

442 So.2d 244 ( F l a .  2d DCA 1 9 8 3 ) .  T h i s  is p a r t i c u l a r l y  t r u e  where  

o f f e n s e s  are a b s e n t  f rom t h e  l i s t  s i n c e  t h e  l i s t  is n o t  deemed t o  

b e  e x h a u s t i v e .  Bragg v .  S t a t e ,  4 3 3  So .2d  1 3 7 5  ( F l a .  2d D C A  

1 9 8 3 ) .  

T h e  f a i l u r e  t o  g i v e  t h e  r e q u e s t e d  i n s t r u c t i o n  on  c o n s p i r a c y  

t o  d e l i v e r  c o c a i n e  was r e v e r s i b l e  error on  t w o  separa te  g r o u n d s .  

F i r s t ,  c o n s p i r a c y  t o  d e l i v e r  c o c a i n e  is a p e r m i s s i v e  lesser of 

c o n s p i r a c y  t o  t r a f f i c  c o c a i n e  by d e l i v e r y .  I t  i s  axiomatic  t h a t  

j u r y  i n s t r u c t i o n s  a r e  r e q u i r e d  o n  a l l  o f f e n s e s  w h i c h  may be 

i n c l u d e d  i n  t h e  o f f e n s e  c h a r g e d  b y  v i r t u e  of t h e i r  p r e s e n c e  i n  

t h e  a c c u s a t o r y  p l e a d i n g s  a n d  w h e r e  t h e  e v i d e n c e  a t  t r i a l  would 

s u p p o r t  a j u r y  f i n d i n g  o f  g u i l t .  See, Brown v.  S ta te ,  206 So.2d 

3 7 7  ( F l a .  1 9 6 8 ) ;  S t a t e  v .  Terry, 336 So.2d 6 5  ( F l a .  1 9 7 6 ) .  One 

c a n  be f o u n d  g u i l t y  of conspiracy t o  d e l i v e r  c o c a i n e  p u r s u a n t  t o  

5 5  8 9 3 . 1 3 ( l ) ( a ) ( l ) ,  7 7 7 . 0 4 ( 3 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 )  by: 1) 

a g r e e i n g ;  2 )  t o  k n o w i n g l y  d e l i v e r ;  3 )  c o c a i n e .  A l l  of t h e s e  

e l e m e n t s  were p r e s e n t  i n  t h e  i n f o r m a t i o n  ( R 3 7 2 ) .  I n  f a c t ,  S 

8 9 3 . 1 3 ( 1 ) ( a ) ( l )  was s p e c i f i c a l l y  c i t e d  a s  o n e  of t h e  s t a t u t e s  

t h a t  Responden t  was a c c u s e d  of v i o l a t i n g :  

... CARLOS G I R A D O  GOMEZ a n d  P A T R I C K  D A V I D  
WELLER ... d i d  t h e n  a n d  t h e r e  c o n s p i r e ,  
c o m b i n e ,  a g r e e  or c o n f e d e r a t e  w i t h  o n e  a n o t h e r  
t o  c o m m i t  a c r i m i n a l  o f f e n s e ,  to-wit: T r a f f i c k -  
i n g  i n  C o c a i n e  ... c o n t r a r y  t o  F.S. 8 9 3 . 1 3 5 ( 4 ) ,  
F.S. 8 9 3 . 1 3 5 ( 1 ) ( b ) ( 3 ) ,  F.S. 8 9 3 . 0 3 ( 2 ) ( a ) ( 4 )  a n d  
F.S. 8 9 3 . 1 3 ( l ) ( a ) ( l ) .  
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(R372)  ( e m p h a s i s  a d d e d ) .  

A l though  R e s p o n d e n t  h a s  y e t  t o  d e t e r m i n e  w h a t  c o n s t i t u t e d  t h e  

a c t u a l  c o n s p i r a c y ,  it is  clear t h a t  i f  t h e r e  was e v i d e n c e  o f  t h e  

o f f e n s e  of c o n s p i r a c y  t o  t r a f f i c  c o c a i n e  by d e l i v e r y  t h e r e  w o u l d  

be e v i d e n c e  of t h e  o f f e n s e  o f  c o n s p i r a c y  t o  d e l i v e r  ~ o c a i n e . ~  

A t  - b a r ,  b e c a u s e  t h e  a l l e g a t a  a n d  p r o b a t a  were p r e s e n t  for  

c o n s p i r a c y  t o  d e l i v e r  c o c a i n e ,  it was error n o t  t o  g i v e  s u c h  a n  

i n s t r u c t i o n  as  p e r m i s s i v e  lesser i n c l u d e d  o f f e n s e  ( C a t e g o r y  11). 

See, Brown v .  S t a t e ,  266 So.2d 377 ( F l a .  1 9 6 8 ) .  

An i n s t r u c t i o n  o n  c o n s p i r a c y  t o  d e l i v e r  c o c a i n e  was r e q u i r e d  

b e c a u s e  i t  was a C a t e g o r y  I n e c e s s a r i l y  i n c l u d e d  o f f e n s e O 8  The 

key  i s s u e  i s  how t o  d e t e r m i n e  w h a t  c o n s t i t u t e s  a n e c e s s a r i l y  

l esser  i n c l u d e d  o f f e n s e  f o r  t h e  p u r p o s e  o f  j u r y  i n s t r u c t i o n .  

T h i s  is  where  t h e  j u r i s d i c t i o n a l  c o n f l i c t  a p p a r e n t l y  arose i n  

t h i s  case. I n  Brown v. S t a t e ,  483  So.2d 743  ( F l a .  5 t h  DCA 1 9 8 6 ) ,  

S 8 9 3 . 1 3 ( 1 ) ( a ) ( l )  d o e s  n o t  r e q u i r e  a n y  s p e c i f i c  amount of 
c o c a i n e  t o  be  d e l i v e r e d  fo r  c o n v i c t i o n .  W h e t h e r  i t  b e  1 0  
grams or  1 0 0 0  grams t h a t  was d e l i v e r e d ,  o n e  would s t i l l  be 
g u i l t y .  C o n s e q u e n t l y ,  i f  t h e r e  was e v i d e n c e  of c o n s p i r a c y  t o  
t r a f f i c  i n  c o c a i n e  b y  d e l i v e r y  t h e r e  m u s t  n e c e s s a r i l y  b e  
e v i d e n c e  o f  c o n s p i r a c y  t o  d e l i v e r  c o c a i n e .  A 1  so P e t i t i o n e r  
i m p l i e s  t h a t  t h e  a m o u n t  c o n s p i r e d  t o  b e  d e l i v e r e d  was o n e  
k i l o g r a m  ( P e t i t i o n e r ' s  Br ie f  a t  1 6 ) .  However ,  t h e  k i l o g r a m  
re fer red  t o  was m e r e l y  t h e  a m o u n t  of c o c a i n e  d e l i v e r e d  by 
Gomez. A s  P e t i t i o n e r  n o t e s ,  t h e  crime o f  c o n s p i r a c y  i s  
s e p a r a t e  a n d  d i s t i n c t  f rom t h e  s u b s t a n t i v e  o f f e n s e .  Thus ,  
t h e  proof of t h e  amount d e l i v e r e d  is  n o t  d i s p o s i t i v e  e v i d e n c e  
of t h e  a m o u n t  agreed  u p o n  b y  t h e  a l l e g e d  c o n s p i r a t o r s .  
N e i t h e r  i s  t h e  c o n v e r s a t i o n  b e t w e e n  Tom T i d e r i n g t o n  a n d  
Ca r los  Gomez p r i o r  t o  t h e  d e l i v e r y .  R e s p o n d e n t  was n o t  
p r e s e n t  a t  t h a t  d i s c u s s i o n  ( R 3 4 ) .  

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  where  t r a f f i c k i n g  i n  c o c a i n e  
by d e l i v e r y  i s  c h a r g e d  ( S  8 9 3 . 1 3 5 ( 1 ) ( b ) ) ,  d e l i v e r y  of c o c a i n e  
( S  8 9 3 . 1 3 ( 1 ) ( a ) )  would be a c a t e g o r y  o n e  n e c e s s a r i l y  i n c l u d e d  
o f f e n s e .  F l a . S t d .  J u r y  I n s t .  ( C r i m .  1 9 8 1  e d . )  a t  274. 
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t h e  F i f t h  D i s t r i c t  a p p a r e n t l y  u s e d  t h e  " B l o ~ k b u r g e r " ~  a n a l y s i s  

t o  d e t e r m i n e  w h e t h e r  a c e r t a i n  o f f e n s e  q u a l i f i e d  as  a n e c e s s a r i l y  

i n c l u d e d  lesser  o f f e n s e  for t h e  p u r p o s e  of j u r y  i n s t r u c t i o n .  I n  

t h e  p r e s e n t  case t h e  F o u r t h  D i s t r i c t  i m p l i c i t l y  h e l d  t h a t  d o u b l e  

j e o p a r d y  a n a l y s i s  was i n a p p r o p r i a t e  i n  d e t e r m i n i n g  w h a t  c o n s t i -  

t u t e d  a n e c e s s a r i l y  l esser  i n c l u d e d  o f f e n s e  for p u r p o s e s  o f  j u r y  

i n s t r u c t i o n  (A2-4).  A l though  i n  t h i s  p a r t i c u l a r  case it  d o e s  n o t  

mat ter  w h a t  m e t h o d  i s  u s e d  t o  d e t e r m i n e  w h e t h e r  c o n s p i r a c y  t o  

d e l i v e r  q u a l i f i e s  as  a n e c e s s a r y  i n c l u d e d  o f f e n s e  ( see  p a g e  2 1  

i n f r a ) ,  Responden t  m a i n t a i n s  t h e  B l o c k b u r g e r  t es t  is n o t  a proper 

a n a l y s i s  fo r  d e t e r m i n i n g  n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e s  for  

t h e  p u r p o s e  of i n s t r u c t i n g  a j u r y .  The p u r p o s e  of j u r y  i n s t r u c -  

t i o n s  o n  l e s s e r  i n c l u d e d  o f f e n s e s  i s  t o  g i v e  t h e  j u r y  a l t e r n a -  

t i v e s  i n  r e a c h i n g  a v e r d i c t ,  w h e r e a s  t h e  B l o c k b u r g e r  a n a l y s i s  is  

u s e d  m e r e l y  to  i n t e r p r e t  l e g i s l a t i v e  i n t e n t  t o  d e t e r m i n e  w h e t h e r  

o f f e n s e s  a r e  sepa ra t e  so t h a t  s epa ra t e  p u n i s h m e n t s  c a n  be 

imposed. See,  5 7 7 5 . 0 2 1 ( 4 ) ,  - -  F l a .  S t a t .  ( 1 9 8 5 ) .  T h i s  C o u r t  

r e c o g n i z e d  t h e  d i f f e r e n c e  i n  lesser i n c l u d e d  o f f e n s e s  i n  r e g a r d  

t o  d o u b l e  j e o p a r d y  a n d  j u r y  i n s t r u c t i o n  i n  S t a t e  v .  Bake r ,  465 

So.2d 419,  422 ( F l a .  1 9 8 4 )  as follows: 

'Lesser i n c l u d e d  o f f e n s e '  i n  r e g a r d  t o  j u r y  
a l t e r n a t i v e s  i s  d i f f e r e n t  from what  t h a t  term 
means i n  r e g a r d  t o  d o u b l e  j e o p a r d y .  The f o r m e r  
i m p l e m e n t s  t h e  n o n c o n s t i t u t i o n a l  r i g h t  of a n  
a c c u s e d  t o  a n  i n s t r u c t i o n  which g i v e s  t h e  j u r y  
t h e  o p p o r t u n i t y  t o  c o n v i c t  of a n  o f f e n s e  w i t h  
less s e v e r e  pun i shmen t  t h a n  t h e  crime c h a r g e d .  

B l o c k b u r g e r  v .  U n i t e d  S t a t e s ,  284 U . S .  299, 52  S.Ct.  180 ,  76 
L.Ed.2d 306 ( 1 9 3 2 ) .  
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D o u b l e  j e o p a r d y  a n a l y s i s  is n o t  r e l e v a n t  t o  i n s t r u c t i n g  a j u r y .  

I f  l esser  i n c l u d e d  o f f e n s e s  were i n s t r u c t e d  o n  s o l e l y  d u e  t o  

t h e i r  r e l a t i o n s h i p  t o  d o u b l e  j e o p a r d y ,  t h e  r a t i o n a l e  for  i n s t r u c -  

t i n g  o n  C a t e g o r y  I1 lesser  i n c l u d e d  o f f e n s e s  w o u l d  cease t o  

e x i s t .  

C a t e g o r y  I n e c e s s a r i l y  i n c l u d e d  o f f e n s e s  are d e f i n e d  as:  

O f f e n s e s  n e c e s s a r i l v  i n c l u d e d  i n  t h e  o f f e n s e  
c h a r g e d ,  which  w i l l  c n c l u d e  some lesser d e g r e e s  
of o f f e n s e s .  

F l a . S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  257; 
( e m p h a s i s  a d d e d ) .  I n  r e  F l o r i d a  S t a n d a r d  J u r y  
I n s t r u c t i o n s  i n  C r i m i n a l  Cases, 431  So.2d 594 ,  
596 ( F l a .  1 9 8 1 ) .  

T h i s  d e f i n i t i o n  i n d i c a t e s  t h a t  t h e  o f f e n s e  c h a r g e d ,  a s  opposed  t o  

a l l  of t h e  a l t e r n a t i v e  e l e m e n t s  p r o v i d e d  f o r  by s t a t u t e s ,  must  b e  

a n a l y z e d  i n  d e t e r m i n i n g  w h e t h e r  a n e c e s s a r i l y  lesser i n c l u d e d  

o f f e n s e  e x i s t s .  A t  - b a r ,  t h e  o f f e n s e  c h a r g e d  i s  c o n s p i r a c y  t o  

t r a f f i c  c o c a i n e  by  d e l i v e r y  ( R 3 7 2 ) .  T h u s ,  t h e  e l e m e n t s  which  

were r e q u i r e d  t o  be p r o v e n  were t h a t  Respondent  was: 1) c o n s p i r -  

i n g  t o ;  2 )  k n o w i n g l y  d e l i v e r i n g ;  3 )  c o c a i n e ;  4 )  i n  a n  amount of 

28 grams or  more. Fla .Std.  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  230. 

I n  d e c i d i n g  what c o n s t i t u t e s  a n e c e s s a r i l y  i n c l u d e d  o f f e n s e  

t h i s  C o u r t ,  i n  Growden v.  S ta te ,  372 60.2d 930 ,  9 3 1  ( F l a .  1 9 7 9 ) ,  

a p p r o v e d  of a S e c o n d  D i s t r i c t  C o u r t  of Appeal o p i n i o n  w h i c h  

n o t e d :  

I n  Brown v .  S t a t e ,  206  S o . 2 d  3 7 7 ,  3 8 2  ( F l a .  
1 9 6 8 ) ,  t h e  F l o r i d a  Supreme C o u r t  d e f i n e d  a 
n e c e s s a r i l y  i n c l u d e d  o f f e n s e  as  "an  e s s e n t i a l  
a spec t  of t h e  major o f f e n s e . . . .  '' Under  t h i s  
d e f i n i t i o n  i t  is  c l e a r  t h a t  r o b b e r y  w i t h  a 
weapon is a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  
of r o b b e r y  w i t h  a d e a d l y  weapon. I t  would b e  
m a n i f e s t l y  i m p o s s i b l e  t o  p r o v e  r o b b e r y  w i t h  a 
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d e a d l y  weapon  w i t h o u t  p r o v i n g  r o b b e r y  w i t h  a 
weapon  s i n c e  o b v i o u s l y  a d e a d l y  weapon  i s  a 
weapon. 

372 So.2d a t  931  ( e m p h a s i s  a d d e d ) .  

C o n s p i r a c y  t o  d e l i v e r  c o c a i n e  ( 5  7 7 7 . 0 4  a n d  5 8 9 3 . 1 3 ( 1 ) ( a ) )  

c e r t a i n l y  i s  a n  e s s e n t i a l  aspect o f  t h e  c h a r g e d  o f f e n s e .  E x c e p t  

f o r  t h e  a m o u n t  of c o c a i n e  ag reed  u p o n  t o  be d e l i v e r e d , 1 °  t h e  

c h a r g e d  o f f e n s e  and  t h e  r e q u e s t e d  lesser o f f e n s e  a r e  i d e n t i c a l .  

T h e  o n l y  d i f f e r e n c e  i s  t h a t  c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e  by 

d e l i v e r y  ( 5 5  8 9 3 . 1 3 5 ( 4 )  a n d  8 9 3 . 1 3 5 ( 1 ) ( b ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) )  i s  a f i r s t  d e g r e e  f e l o n y  w h i l e  c o n s p i r a c y  t o  d e l i v e r  

c o c a i n e  (5 8 9 3 . 1 3 ( 1 ) ( a ) l )  is  a s e c o n d  d e g r e e  f e l o n y .  

A l s o ,  a n  a n a l y s i s  of t h e  s c h e d u l e  o f  C a t e g o r y  I o f f e n s e s  

i n d i c a t e s  t h a t  a d o u b l e  j e o p a r d y  a n a l y s i s  i n  n o t  u s e d  t o  d e t e r -  

m i n e  w h a t  c o n s t i t u t e s  a n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e .  F o r  

example ,  t o  d e t e r m i n e  i f  d e l i v e r y  o f  c o c a i n e  i s  a n e c e s s a r i l y  

lesser i n c l u d e d  o f f e n s e  t h e  s c h e d u l e  i n d i c a t e s  t h a t  o n e  must  l o o k  

a t  t h e  a c c u s a t o r y  p l e a d i n g  t o  d e t e r m i n e  how t h e  t r a f f i c k i n g  was 

charged: 

CHARGED OFFENSES CATEGORY 1 

*** *** 
CATEGORY 2 

*** 

T r a f f i c k i n g  i n  C o c a i n e  8 9 3 . 1 3 ( 1 ) ( a )  i f  A t t e m p t ,  e x c e p t  
8 9 3 . 1 3 5 ( 1 ) ( b )  sa le ,  manufac tuTZ or when d e l i v e r y  

d e l i v e r y  is  c h a r g e d  is c h a r g e d  

***  *** ***  

1 0  One o f f e n s e  r e q u i r e s  proof of 28  grams o r  more, w h i l e  t h e  
o t h e r  c a n  be p roved  by any  amount. 
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F l a . S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  274 
( e m p h a s i s  a d d e d ) . l l  

I n  a d d i t i o n ,  many o f  t h e  p r e s e n t  C a t e g o r y  I o f f e n s e s  would 

be  d e f i n e d  a s  s e p a r a t e  o f f e n s e s  u n d e r  a B l o c k b u r g e r  a n a l y s i s . 1 2  

F o r  example ,  § 790.01 p r o h i b i t s  c a r r y i n g  of a c o n c e a l e d  weapon or 

e l ec t r i c  d e v i c e .  S e c t i o n  7 9 0 . 2 3 ( 1 )  p r o h i b i t s  a f e l o n  f rom h a v i n g  

i n  h i s  c a re ,  c u s t o d y ,  p o s s e s s i o n ,  o r  c o n t r o l  a n y  f i r e a r m  o r  

e lec t r ic  d e v i c e  o r  from c a r r y i n g  a c o n c e a l e d  weapon .  U n d e r  t h e  

p r e s e n t  m e t h o d  of a p p l y i n g  t h e  B l o c k b u r g e r  t e s t  e a c h  o f f e n s e  is 

s e p a r a t e .  S e c t i o n  7 9 0 . 2 3  r e q u i r e s  a p r i o r  f e l o n y  c o n v i c t i o n  

w h i l e  S 7 9 0 . 0 1 ( 1 )  d o e s  n o t .  S e c t i o n  7 9 0 . 0 1 ( 1 )  r e q u i r e s  t h a t  t h e  

w e a p o n  o r  e l e c t r i c  d e v i c e  b e  c a r r i e d  o n  o n e ' s  p e r s o n  w h i l e  § 

790.23 does n o t  b e c a u s e  it is p o s s i b l e  t o  b e  c o n v i c t e d  of m e r e l y  

h a v i n g  c o n t r o l ,  c u s t o d y ,  o r  care  of t h e  weapon  o r  e l e c t r i c  

d e v i c e .  C o n s e q u e n t l y ,  t h e  s c h e d u l e  of C a t e g o r y  I o f f e n s e s  

i n c l u d e s  o f f e n s e s  w h i c h  would b e  separate o f f e n s e s  u n d e r  Block-  

b u r g e r .  See a l s o ,  L i n e h a n  v.  S t a t e ,  476 So.2d 1 2 6 2  ( F l a .  1 9 8 5 )  

( t h i s  c o u r t  s t a t e s  t h a t  s c h e d u l e  s h o u l d  be amended t o  i n c l u d e  

m u r d e r  i n  t h e  s e c o n d  d e g r e e  a s  a n e c e s s a r i l y  l esser  i n c l u d e d  

A n o t h e r  example ,  S 7 9 0 . 0 1 ( 1 )  is a n e c e s s a r i l y  lesser i n c l u d e d  
o f f e n s e  i f  i n  c h a r g i n g  5 7 9 0 . 2 3  a c o n c e a l e d  weapon  i s  
a l l e g e d .  F l a . S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  262. S e e  
a l s o ,  S e x u a l  B a t t e r y ,  F l a .  S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  
a t  262-263 for  n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e s  of s e x u a l  
b a t t e r y .  

l2 However, see p a g e s  20-22 i n f r a .  
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o f f e n s e  of f i r s t  d e g r e e  f e l o n y  m u r d e r )  . C o n s e q u e n t l y ,  a Block-  

b u r g e r  a n a l y s i s  s h o u l d  n o t  b e  u s e d  t o  d e t e r m i n e  i f  a n  o f f e n s e  

q u a l i f i e s  as  a C a t e g o r y  I n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  f o r  

p u r p o s e s  of j u r y  i n s t r u c t i o n .  

Assuming a r g u e n d o  t h a t  a B l o c k b u r g e r  a n a l y s i s  s h o u l d  b e  u s e d  

t o  d e t e r m i n e  w h a t  c o n s t i t u t e s  a C a t e g o r y  I o f f e n s e ,  a proper 

B l o c k b u r g e r  a n a l y s i s  r e v e a l s  t h a t  t h e  t w o  o f f e n s e s  i n  t h e  p r e s e n t  

case are  n o t  separate.  S e c t i o n  7 7 5 . 0 2 1 ( 4 ) ,  - F l a .  S t a t .  ( 1 9 8 5 )  and  

t h e  B l o c k b u r g e r  t es t  p r o v i d e  t h a t  " o f f e n s e s  are separate  i f  e a c h  

r e q u i r e s  proof of a n  e l e m e n t  t h a t  t h e  o t h e r  d o e s  n o t "  ( e m p h a s i s  

a d d e d ) .  

I n  t h e  p a s t  t h i s  C o u r t  h a s  c o n c l u d e d  t h a t  i f  e a c h  o f f e n s e  

c a n  p o s s i b l y  b e  c o m m i t t e d  w i t h o u t  n e c e s s a r i l y  c o m m i t t i n g  t h e  

o t h e r  t h a t  t h e  o f f e n s e s  are separate.  S e e ,  S t a t e  v.  B o i v i n ,  487 

S o . 2 d  1 0 5 7  ( F l a .  1 9 8 6 ) .  However, t h e  B l o c k b u r g e r  r u l e  n e c e s s i -  

t a t e s  t h a t  i f  each  o f f e n s e  " r e q u i r e s , "  as opposed  t o  " p o s s i b l y  

r e q u i r e s "  b e c a u s e  o f  a l t e r n a t i v e  proof, proof of a n  e l e m e n t  t h a t  

t h e  o t h e r  d o e s  n o t  t h e  o f f e n s e s  a r e  separa te .  I n  M i s s o u r i  v.  

H u n t e r ,  4 5 9  U . S .  3 5 9 ,  1 0 3  S . C t .  6 7 3 ,  74 L.Ed.2d 535 ( 1 9 8 3 )  t h e  

S u p r e m e  C o u r t  r e a l i z e d  t h a t  t h e  o f f e n s e s  of " r o b b e r y "  and "armed 

c r i m i n a l  a c t i o n "  c o n s t i t u t e d  t h e  same o f f e n s e  b u t  h e l d  t h a t  t h e  

B l o c k b u r q e r  r u l e  w a s  m e r e l y  a s t a t u t o r y  c o n s t r u c t i o n  d e v i c e . 1 3  

T h e  t w o  o f f e n s e s  w o u l d  be t h e  same i f  e a c h  r e q u i r e d  p r o o f  t h a t  

t h e  o t h e r  d i d  n o t  a n d  ' I . . .  t h e  t h e o r e t i c a l  p o s s i b i l i t y  t h a t  t h e  

u n d e r l y i n g  f e l o n y  c o u l d  be  some f e l o n y  o ther  t h a n  f i r s t - d e g r e e  

l 3  S e c t i o n  7 7 5 . 0 2 1 ( 4 )  makes t h e  t es t  d i s p o s i t i v e  o f  l e g i s l a t i v e  
i n t e n t  i n  F l o r i d a .  
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robbery is irrelevant ..." 103 S.Ct at 680 n.2 [Justice Marshall 

dissenting] (emphasis added); see also, Whalen v. United States, 

445 U.S. 684, 100 S.Ct. 1432, 63 L.Ed.2d 715 (1980) (offense of 

rape and offense of killing in course of a rape [which provided 

for alternative proof that killing could be during an attempt to 

rape] were the same offense under Blockburger despite the possi- 

bility that each has element that the other does not). 

A comparison, with alternative elements indicated by the 

word "or", of the statutory elements of conspiracy to traffic and 

conspiracy to deliver demonstrate that they are not separate 

offenses. 

- 

Conspiracy to traffic cocaine Conspiracy to deliver cocaine 
[ S  893.135(4), S 893.135(1)(b)] [ $  777.04(3), S 893.13(1)(a)I 

A. Conspiring to A. Conspiracy to 
B. sell, manufacture, or B. sell, manufacture, or 

deliver deliver 

C. 

-or- 

bring into state 

- -or- - 
C. possess with intent 
D. cocaine 

-or- - -or- - 
D. possess 
E. cocaine 
F. 28 grams or more 

E. other controlled substance 

A s  can be readily observed, conspiracy to deliver does not 

"require" an element which conspiracy to traffic does not. In 

the example, elements A, B, and D of conspiracy to deliver match 

with elements A, B, and E of conspiracy to traffic. This leaves 

elements C and E of conspiracy to deliver the only elements 

unmatched. Proof of element C is not required because element B 

will serve in its place. Proof of element E is not required 
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b e c a u s e  e l e m e n t  D may s e r v e  i n  i ts place. Thus ,  s i n c e  C o n s p i r a c y  

t o  d e l i v e r  d o e s  - n o t  " r e q u i r e "  p r o o f  of e i t h e r  C or E ,  and a l l  t h e  

o t h e r  e l e m e n t s  m a t c h  w i t h  t h e  e l e m e n t s  o f  t h e  o t h e r  o f f e n s e ,  

c o n s p i r a c y  t o  d e l i v e r  i s  n o t  a separate o f f e n s e .  The possibil-  

ity o f  a n  u n m a t c h e d  e l e m e n t  i s  n o t  s u f f i c i e n t  t o  make t h e  

o f f e n s e s  separa te  b e c a u s e  e a c h  must  r e q u i r e  proof t h a t  t h e  o t h e r  

d o e s  n o t  making an  unmatched e l e m e n t  a n e c e s s a r y ,  n o t  s u f f i c i e n t ,  

c o n d i t i o n  f o r  f i n d i n g  separate o f f e n s e s  t o  e x i s t .  S i n c e  c o n s p i r -  

acy t o  d e l i v e r  c o c a i n e  d o e s  n o t  r e q u i r e  p r o o f  of a n  e l e m e n t  which  

c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e  d o e s  n o t ,  t h e  r e q u e s t e d  j u r y  

i n s t r u c t i o n  w o u l d  h a v e  t o  be g i v e n  e v e n  u n d e r  a B l o c k b u r g e r  

a n a l y s i s .  

B. Conspiracy to Traffic Cocaine in Amounts less than 400 
grams 

The j u r y  found Responden t  g u i l t y  o f  c o n s p i r a c y  to  t r a f f i c  i n  

c o c a i n e  i n  a n  amount of 400 g rams  or more (R375). R e s p o n d e n t ' s  

c o u n s e l  r e q u e s t e d  a d d i t i o n a l  i n s t r u c t i o n s ,  b u t  h i s  r e q u e s t  was 

d e n i e d :  

MR. BARON: J u s t  so  t h e  r e c o r d  is clear ,  I am 
r e q u e s t i n g  a s  t o  t h e  c o n s p i r a c y  t h e  l e s se r s  of 
c o n s p i r a c y  t o  t r a f f i c  i n  a n  amount of 28 grams 
or  more b u t  less t h a n  200 ,  and i n  a n  a m o u n t  o f  
200 grams  or more b u t  less t h a n  400  a s  lessers, 
p l u s  a l so  c o n s p i r a c y  t o  d e l i v e r  -- t o  possess  
a s  a lesser. 

THE COURT: Your m o t i o n  is d e n i e d .  

(R292-293). 

T h e  r e q u e s t e d  i n s t r u c t i o n s  on  amounts  less t h a n  400 g rams  i n  t h e  

i n s t a n t  case s h o u l d  h a v e  b e e n  g i v e n  a s  e i t h e r  e n h a n c e m e n t  

i n s t r u c t i o n  or i n s t r u c t i o n s  on  lesser i n c l u d e d  o f f e n s e s .  

-22- 



. 
Responden t  was g i v e n  a manda to ry  minimum s e n t e n c e  o f  f i f t e e n  

( 1 5 )  y e a r s  i n  p r i s o n  b e c a u s e  t h e  j u r y  f o u n d  h i m  g u i l t y  of 

c o n s p i r i n g  t o  t r a f f i c  i n  a n  amount o f  400  grams or more (R382) .  

The  j u r y  s h o u l d  h a v e  b e e n  g i v e n  a l t e r n a t i v e s  i n  d e c i d i n g  t h e  

e n h a n c e m e n t  t o  impose. T h e  Comment o n  S c h e d u l e  of Lesser 

I n c l u d e d  O f f e n s e s  i n d i c a t e s  t h a t  t h e  v a r i o u s  e n h a n c e m e n t s  s h o u l d  

be i n s t r u c t e d  upon: 

5 .  Some s t a t u t e s  p r o v i d e  t ha t  t h e  p e n a l t y  for 
c e r t a i n  crimes is  e n h a n c e d  i f  c e r t a i n  e v e n t s  
o c c u r  d u r i n g  t h e i r  c o m m i s s i o n .  For example, 
u n d e r  F.S. 810.02 b u r g l a r y  i s  a f e l o n y  of t h e  
f i rs t  d e g r e e  i f  t h e  b u r g l a r  makes a n  a s s a u l t  or 
is  armed w i t h  e x p l o s i v e s  o r  d a n g e r o u s  w e a p o n s .  
I f  t hese  e v e n t s  d o  n o t  o c c u r  b u t  b u r g l a r y  is  
c o m m i t t e d  i n  a d w e l l i n g  o c c u p i e d  by human 
b e i n g s ,  t h e  o f f e n s e  i s  a f e l o n y  o f  t h e  s e c o n d  
d e g r e e .  Thus ,  i f  a d e f e n d a n t  i s  c h a r g e d  w i t h  
f i r s t  d e g r e e  b u r g l a r y  by v i r t u e  of h a v i n g  made 
a n  a s s a u l t  d u r i n g  t h e  c o u r s e  o f  t h e  b u r g l a r y ,  
t h e  j u r y  s h o u l d  b e  p e r m i t t e d  t o  r e t u r n  a 
v e r d i c t  f o r  s imple  t h i r d  d e g r e e  b u r g l a r y  
w i t h o u t  t h e  e n h a n c e m e n t  o f  t h e  a s s a u l t .  I n  
p r a c t i c e ,  t h i s  is s i m i l a r  t o  t h e  c o n c e p t  of 
lesser i n c l u d e d  o f f e n s e s ,  b u t  s i n c e  s t a t u t e s  of 
t h i s  t y p e  a r e  couched  i n  terms of enhancement ,  
t h e  s c h e d u l e  d o e s  n o t  carry t h e  lower d e g r e e s  
of t h e  o f f e n s e s  p r o s c r i b e d  by t h o s e  s t a t u t e s  a s  
lesser i n c l u d e d  o f f e n s e s .  

F l a . S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  257a. 
( e m p h a s i s  a d d e d ) .  

T h e  j u r y  i n s t r u c t i o n s  o n  t r a f f i c k i n g  i n  c o c a i n e  e v e n  p r o v i d e s  

t h a t  t h e  lesser amounts  s h o u l d  be i n s t r u c t e d  o n  up  t o  t h e  e x t e n t  

of t h e  c h a r g e :  
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Enhanced T h e  p u n i s h m e n t  p r o v i d e d  by  law f o r  t h e  crime of 
p e n a l t y ;  T r a f f i c k i n g  i n  C o c a i n e  i s  g r e a t e r  d e p e n d i n g  u p o n  
g i v e  i f  t h e  a m o u n t  of t h e  s u b s t a n c e  i n v o l v e d .  T h e r e f o r e ,  
appl icable  i f  you f i n d  a d e f e n d a n t  g u i l t  o f  t r a f f i c k i n g  i n  
u p  t o  e x t e n t  c o c a i n e ,  y o u  m u s t  d e t e r m i n e  b y  y o u r  v e r d i c t  
of c h a r g e  w h e t h e r :  

a. [ T h e  q u a n t i t y  o f  t h e  s u b s t a n c e  i n v o l v e d  
was i n  e x c e s s  of 28 g rams  b u t  less t h a n  
200 grams.] 

b.  [ T h e  q u a n t i t y  of t h e  s u b s t a n c e  was 200 
grams or more b u t  l e s s  t h a n  400 grams.] 

c. [ T h e  q u a n t i t y  of t h e  s u b s t a n c e  i n v o l v e d  
was 400  grams or more.] 

F l a . S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  231. 

S i n c e  t h e  a m o u n t  R e s p o n d e n t  was c h a r g e d  w i t h  was 400 grams,  t h e  

lower a m o u n t s  s h o u l d  h a v e  b e e n  i n s t r u c t e d  o n  e v e n  t h o u g h  t h e  

t r i a l  c o u r t  b e l i e v e d  t h a t  t h e  e v i d e n c e  o f  more t h a n  400 grams was 

overwhelming:  

T h e  same p r e s e n t m e n t  c o u l d  b e  made a q a i n s t  t h e  
b a s i c  r u l e  t h a t  g i v e s  t o  t h e  a c c u s e d - t h e  r i g h t  
t o  h a v e  t h e  j u r y  c o n s i d e r  t h e  e v i d e n c e  and ,  if 
it  d e s i r e s ,  f i n d  h im n o t  g u i l t y  of any  crime, 
e v e n  t h o u a h  t h e  t r i a l  i u d u e  m i u h t  b e  f u l l v  
c o n v i n c e d  t h a t  t h e  e v i d e n c e  o v e r w h e l m i n g l y  
e s t a b l i s h e s  h i s  g u i l t .  P u r e  l o g i c  w o u l d  
s u g g e s t  t h a t  t h e  a c c u s e d  h a s  no r i g h t  t o  g o  t o  
t h e  j u r y  b e c a u s e  t h e  a c c u s a t i o n  h a s  b e e n  p r o v e d  
b e y o n d  a l l  d o u b t .  However ,  t h e  law g i v e s  him 
t h e  r i g h t  t o  h a v e  a j u r y  v e r d i c t  o n  t h e  c h a r g e  
and  w e  f e e l  c o n s t r a i n e d  t o  follow t h e  l a w .  

Brown v. S t a t e ,  206 So.2d 377 (F la .  1 9 6 8 ) .  

F u r t h e r m o r e ,  i n s t r u c t i o n  o n  t h e  l esser  a m o u n t s  w o u l d  b e  

j u s t i f i e d  u n d e r  t h e  t h e o r y  t h a t  t h e y  a r e  lesser  i n c l u d e d  

o f f e n s e s .  I n  a n a l o g o u s  s i t u a t i o n s  i n v o l v i n g  enhancement  s t a t -  

u t e s ,  it h a s  b e e n  r e c o g n i z e d  t h a t  t h e  lower c lasses  o f  e n h a n c e -  

ment  must  b e  i n s t r u c t e d  o n .  See, Growden v. S t a t e ,  372 So.2d 390 

( F l a .  1 9 7 9 )  ( e n h a n c e m e n t  i n s t r u c t i o n  o n  robbe ry  w i t h  a weapon 
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m u s t  b e  g i v e n  a s  l e s se r  i n c l u d e d  o n  r o b b e r y  w i t h  a d e a d l y  

w e a p o n ) ;  R e d d i c k  v.  S t a t e ,  394 So.2d 417 ( F l a .  1 9 8 1 ) .  L i k e w i s e ,  

i n  t h i s  case i t  w o u l d  b e  m a n i f e s t l y  i m p o s s i b l e  t o  c o n s p i r e  t o  

d e l i v e r  400 grams of c o c a i n e  w i t h o u t  n e c e s s a r i l y  c o n s p i r i n g  t o  

d e l i v e r  a n  a m o u n t  w h i c h  i s  l e s s  t h a n ,  b u t  p a r t  o f ,  t h e  4 0 0  

grams.14 T h e  D i s t r i c t  C o u r t ' s  h o l d i n g s  o n  t h i s  P o i n t  s h o u l d  b e  

a f f i r m e d .  

I t  s h o u l d  b e  n o t e d  t h a t  s i n c e  t h e  c o n s p i r a c y  i s  separate and 
d i s t i n c t  f rom t h e  commission o f  t h e  o b j e c t  of t h e  c o n s p i r a c y ,  
t h e  a m o u n t  of c o n t r a b a n d  a c t u a l l y  d e l i v e r e d  is n o t  d i s p o s i -  
t i v e  o f  t h e  a m o u n t  of c o n t r a b a n d  w h i c h  was a g r e e d  t o  be 
d e l i v e r e d .  A t  - b a r ,  t h e r e  was n o  a c t u a l  e v i d e n c e  as  to  t h e  
amount which  was t h e  s u b j e c t  of t h e  c o n s p i r a c y .  
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. 
POINT I1 

THE TRIAL COURT ERRED BY F A I L I N G  TO INSTRUCT ON 
ENTRAPMENT FOR THE CHARGED OFFENSE O F  CONSPIR- 
ACY TO TRAFFIC I N  COCAINE BY DELIVERY. 

A l though  t h i s  i s s u e  which  P e t i t i o n e r  r a i s e s  i s  n o t  r e l a t e d  

t o  t h e  " c o n f l i c t "  w h i c h  p e r m i t t e d  j u r i s d i c t i o n  t o  r e v i e w  t h e  

i n s t a n t  case,  d u e  t o  t h e  f a c t  t h a t  t h i s  C o u r t ,  i n  a c q u i r i n g  

j u r i s d i c t i o n ,  h a s  a u t h o r i t y  t o  d i s p o s e  of a l l  c o n t e s t e d  i s s u e s  

Responden t  w i l l  r e s p o n d  t o  t h e  a rgumen t  o n  t h i s  p o i n t .  R e s p o n -  

d e n t  r e q u e s t e d  t h e  j u r y  be i n s t r u c t e c i  on e n t r a p m e n t  (R290) .  The 

F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n  o n  e n t r a p m e n t  r e a d s  i n  p e r t i n -  

e n t  par t  as  f o l l o w s :  

3 . 0 4 ( c )  ENTRAPMENT 

T h e  d e f e n s e  of e n t r a p m e n t  h a s  b e e n  r a i s e d .  
T h i s  means  t h a t  ( d e f e n d a n t )  c la ims h e  h a d  n o  
p r i o r  i n t e n t i o n  to  c o m m i t  t h e  o f f e n s e  and t h a t  
he  commit ted  it o n l y  b e c a u s e  h e  was p e r s u a d e d  
o r  c a u s e d  t o  c o m m i t  t h e  o f f e n s e  by l a w  e n f o r c e -  
ment o f f i c e r s .  

( D e f e n d a n t )  was e n t r a p p e d  if: 

1. h e  had no p r i o r  i n t e n t i o n  t o  commit 
(crime c h a r g e d ) ,  b u t  

2 .  h e  was p e r s u a d e d ,  i n d u c e d  o r  l u r e d  
i n t o  c o m m i t t i n g  t h e  o f f e n s e  and  

3 .  t h e  p e r s o n  who p e r s u a d e d ,  i n d u c e d  or  
l u r e d  h im i n t o  c o m m i t t i n g  t h e  o f f e n s e  w a s  
a l a w  e n f o r c e m e n t  o f f i c e r ,  o r  s o m e o n e  
a c t i n g  for  t h e  o f f i c e r .  

F l a . S t d .  J u r y  I n s t r .  ( C r i m .  1 9 8 1  e d . )  a t  39. 

T h e  t r i a l  c o u r t  d i d  n o t  i n s t r u c t  t h e  j u r y  on  e n t r a p m e n t  fo r  t h e  

o f f e n s e  of c o n s p i r a c y  t o  t r a f f i c  i n  c o c a i n e .  T h e  t r i a l  c o u r t  

l i m i t e d  i t s  e n t r a p m e n t  i n s t r u c t i o n s  t o  t h e  o f f e n s e  of t r a f f i c k i n g  

i n  c o c a i n e  ( R 3 5 1 ) .  R e s p o n d e n t  o b j e c t e d  t o  t h e  f a i l u r e  t o  
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instruct on entrapment for the offense of conspiracy to traffic 

in cocaine (R356-357). Failure to give the instructions was 

reversible error. 

Petitioner claims that there was sufficient evidence to 

"establish conspiracy to traffic in cocaine such to defeat the 

defense of entrapment." (Petitioner's Brief at 20). This may be 

true,15 but it is not the test for determining whether the 

requested instruction should have been given. The test is if 

whether there is any evidence in the record to support a defen- 

dant's theory of defense. See, Palmes v. State, 397 So.2d 648 

(Fla. 1981), - cert. denied 102 S.Ct. 369 (1981); Holley v. State, 

423 So.2d 562 (Fla. 1st DCA 1982). A defendant is entitled to 

this instruction if there is evidence to support it, regardless 

of how weak or improbable it may be. Holley; Taylor v. State, 

410 So.2d 1358 (Fla. 1st DCA 1982); Dudley v. State, 405 So.2d 

304 (Fla. 4th DCA 1981). The test is not whether the state's 

evidence is more substantial or more credible than the defen- 

dant's. 

The only reason Respondent testified at trial was to explain 

how he was entrapped. Petitioner asserts that there was no 

evidence showing: lack of predisposition, objections by Peti- 

tioner to planned activities, or inducement by the police or 

l5 This is a decision €or the jury, however, the jury was not 
given the requested instruction to decide this issue. 
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. 

' 

s o m e o n e  a c t i n g  f o r  t h e m .  However, R e s p o n d e n t ' s  t e s t i m o n y  amply 

p r o v i d e s  a l l  t h e  e l e m e n t s  of e n t r a p m e n t .  A sma l l  s a m p l i n g  

f o l l o w s . l 6  

R e s p o n d e n t  t e s t i f i e d  t h a t  h e  n e v e r  was i n v o l v e d  i n  any  d r u g  

d e a l s  p r e v i o u s l y  and d i d  n o t  know a n y t h i n g  a b o u t  d r u g s  ( R 2 7 9 ) .  

J o h n  Bordas h a d  i n i t i a t e d  the idea o f  t h e  d e a l  (R224) .  Respon- 

d e n t  t e s t i f i e d  t h a t  h e  n e v e r  wanted  t o  g e t  i n v o l v e d  i n  a n y  d e a l  

o r  i l l e g a l  a c t i v i t y  t o  g e t  h i s  b r o t h e r  o u t  of j a i l  (R278) .  A t  

v a r i o u s  times R e s p o n d e n t  h a d  e x p r e s s e d  h i s  u n w i l l i n g n e s s  t o  

become i n v o l v e d  (R234,238,240,249 ,257) .  

R e s p o n d e n t  t e s t i f i e d  t h a t  h e  h a d  e x p r e s s e d  t o  e v e r y o n e  

i n v o l v e d  t h a t  h e  d i d  n o t  w a n t  t o  become i n v o l v e d  (R275) .  J o h n  

Bordas  t o l d  R e s p o n d e n t  t h a t  h i s  men, t h e  u n d e r c o v e r  o f f i c e r s ,  

w a n t e d  R e s p o n d e n t  a c t i v e l y  i n v o l v e d  i n  t h e  deal (R258-259) .  A t  

v a r i o u s  o t h e r  times J o h n  B o r d a s  p e r s u a d e d  R e s p o n d e n t  t o  become  

f u r t h e r  i n v o l v e d  i n  t h e  d e a l  (R237 ,240 ,242 ,258) .  

Respondent  t e s t i f i e d  t h a t  h e  was a l s o  p e r s u a d e d  by O f f i c e r  

T i d e r i n g t o n  t o  become i n v o l v e d  (R272) .  Responden t  t e s t i f i e d  t h a t  

h e  o n l y  became i n v o l v e d  b e c a u s e  J o h n  Bordas a n d  t h e  u n d e r c o v e r  

o f f i ce r s  s a i d  t h e y  c o u l d  he lp  g e t  h i s  b r o t h e r  o u t  of j a i l  (R254) .  

l6 See, R e s p o n d e n t ' s  S t a t e m e n t  of t h e  Fac t s .  P e t i t i o n e r ' s  
S t a t e m e n t  of t h e  F a c t s  d o e s  n o t  make r e f e r e n c e  t o  t h e  
t e s t i m o n y  of R e s p o n d e n t .  P e t i t i o n e r ' s  a rgumen t  i n f e r s  t h a t  
t h e  t r i a l  c o u r t  need  o n l y  l o o k  t o  t h e  p r o s e c u t i o n ' s  case t o  
d e t e r m i n e  w h e t h e r  t h e r e  is  s u f f i c i e n t  e v i d e n c e  to  s u p p o r t  a 
d e f e n s e  t h e o r y .  I t  b a s i c a l l y  follows t h a t  s i n c e  t h e  p r o s e c u -  
t i o n  n e v e r  p r o d u c e s  w i t n e s s e s  t o  e s t a b l i s h  e v i d e n c e  for  a 
t h e o r y  of d e f e n s e ,  t h e  t h e o r y  of d e f e n s e  n e v e r  n e e d s  t o  b e  
i n s t r u c t e d  on.  

- 
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Respondent's testimony shows that he was not predisposed to 

become involved, but was lured or persuaded by police officers 

and informant John Bordas into participating. Based on this 

testimony alone the trial court was required to give the re- 

quested instruction. The jury should have had the opportunity to 

decide whether Respondent's testimony had sufficient credibility 

in the face of any conflicting evidence. 

Petitioner also argues that the failure to give the instruc- 

tion on entrapment as to the conspiracy charge was harmless 

because the jury rejected the entrapment defense as to the 

trafficking charge. However, as Petitioner argues at length in 

Point I, the conspiracy and the trafficking are separate and 

distinct offenses. The jury may have believed that Respondent 

had been entrapped into locating and conspiring to traffic with 

another person, but that after the conspiracy was complete he 

acted on his own and was not entrapped in becoming involved in 

the substantive offense. However, we will never know what the 

jury believed. Whether the evidence supported entrapment was an 

issue for the jury. Cruz v. State, 465 So.2d 516 (Fla. 1985), 

cert. den. U.S. - , 105 S.Ct. 3527, 87 L.Ed.2d 652 (1985). The 

District Court holding that it was reversible error to fail to 

- - -  

instruct on entrapment as a defense to the conspiracy charge must 

be affirmed. 
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J 
POINT I11 

THE TRIAL COURT ERRED IN DENYING RESPONDENT'S 
MOTION FOR JUDGMENT OF ACQUITTAL FOR TRAFFICK- 
ING IN COCAINE. 

To convict someone with an offense defined by statute, the 

facts must plainly and unmistakably place the accused within the 

offense charged. See, Nell v. State, 277 So.2d 1 (Fla. 1973). 

Respondent was charged in the information with Trafficking 

in Cocaine by Delivery in relevant part as follows: 

*** did then and there unlawfully and knowingly 
deliver to Thomas Tiderington a controlled 
substance, to-wit: Cocaine *** 

(R372). 

Respondent moved for a judgment of acquittal based on lack of 

proof that Respondent was guilty of delivery as was alleged in 

the trafficking count charged in the information (R188). The 

prosecution theorized that Respondent was guilty of delivery 

under the theory of principals (R188). 

Section 893.02(4), Fla. Stat. (1983), defines delivery as - -  
follows: 

the actual, constructive, or attempted transfer 
from one person to another of a controlled 
substance, whether or not there is any agency 
relationship. 

Thus, delivery relates to the transfer of a controlled substance 

as distinguished from solicitation of others to sell a controlled 

substance. 

At - bar, there was no evidence that Respondent, actually or 

constructively, delivered cocaine. Viewing the evidence in a 

light most favorable to the state, it was shown that Respondent 
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had  a r r a n g e d  f o r  Ca r los  Gomez t o  meet t h e  u n d e r c o v e r  o f f i c e r  

(R31) ,  Gomez and t h e  u n d e r c o v e r  o f f i c e r  n e g o t i a t e d  t h e  c o c a i n e  

t r a n s a c t i o n  (R34) ,  Gomez a r r a n g e d  w i t h  C o r r i n e  Benadi t o  d e l i v e r  

t h e  c o c a i n e  (R35-36) .  Gomez d e l i v e r e d  t h e  cocaine t o  t h e  

u n d e r c o v e r  o f f i c e r  (R36-37). T h e r e  was no ev idence  t h a t  Respon- 

d e n t  a i d e d  i n  t h i s  d e l i v e r y .  I t  was o n l y  C o r r i n e  B e n a d i  who 

a i d e d  i n  t h e  d e l i v e r y .  A s  Tom T i d e r i n g t o n  t e s t i f i e d :  

M r .  Gomez a d v i s e d  t h a t  he would have t o  see t h e  
money b e f o r e  he would  make a r r angemen t s  f o r  t h e  
cocaine to  be d e l i v e r e d .  

(R34) .  

A t  b e s t ,  what  t h e  s t a t e  may have proven is  s o l i c i t a t i o n  by 

b r i n g i n g  a buyer and sel ler  t o g e t h e r .  A s e p a r a t e  c r i m i n a l  c h a r g e  

c o u l d  h a v e  b e e n  i n s t i t u t e d  f o r  t h a t  o f f e n s e .  See, 9 777 .04(2 ) ,  

F l a .  S t a t .  ( 1 9 8 3 ) .  However, t h e r e  was no e v i d e n c e  showing t h a t  

R e s p o n d e n t  had  t h e  a b i l i t y  t o  possess t h e  cocaine so as  t o  a i d  

- -  

Gomez i n  d e l i v e r i n g  it. T h u s ,  t h e r e  was n o  e v i d e n c e  of e v e n  a 

c o n s t r u c t i v e  t r a n s f e r .  I t  was s o l e l y  Carols Gomez who a r r a n g e d  

f o r  t h e  d e l i v e r y .  The d e l i v e r y  was l a t e r  e x e c u t e d  by Gomez w i t h  

t h e  a i d  o f  C o r r i n e  Benadi.  T h e r e  was no ev idence  t h a t  Respondent 

t r i e d  to  a i d  i n  t h e  d e l i v e r y  i t ~ e 1 f . l ~  

Though R e s p o n d e n t  was p r e s e n t  w h i l e  Gomez e x p l a i n e d  t o  

T i d e r i n g t o n  how t h e  d e l i v e r y  was t o  b e  p e r f o r m e d ,  h i s  mere 

p r e s e n c e  near  t h e  scene o f  t h e  d e l i v e r y  is i n s u f f i c i e n t  f o r  

l7 I n  a d d i t i o n ,  assuming arguendo t h a t  Respondent was a i d i n g  and 
a b e t t i n g  a n y o n e ,  h e  was a i d i n g  and  a b e t t i n g  t h e  p o l i c e  in 

u r c h a s i n g  t h e  c o c a i n e  by s o l i c i t i n g  a buyer  for  them. Such 
E o u l d  n o t  c o n s t i t u t e  t r a f f i c k i n g  by d e l i v e r y .  See, Sobr ino  
V. State, 471 So.2d 1333 ( F l a .  3d DCA 1985) .  
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conviction under a theory of aiding or abetting. See, Chaudoin 

v. State, 362 So.2d 398 (Fla. 1978). Consequently, Respondent's 

conviction and sentence for trafficking in cocaine must be 

reversed. 

- 

Finally, while Respondent did present an entrapment defense, 

such does not relieve the prosecution's burden of proving that 

the evidence presented, which Respondent admits to, falls within 

the prohibition of the statute. Here the prosecution only 

presented evidence that Respondent solicited a supplier of 

cocaine. The act of solicitation, to which Respondent admits, is 

insufficient to prove delivery of cocaine. Based on the fore- 

going argument, Respondent requests this court to reverse his 

conviction for trafficking in cocaine by delivery. 
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