
I N  THE SUPREME COURT 
STATE OF FLORIDA 

FRANCIS W. CLARK, S R . ,  etc. 
e t  a l . ,  

P e t i t i o n e r ,  

VS. 

C I T Y  OF S T .  PETERSBURG, a 
m u n i c i p a l  c o r p o r a t i o n ,  

R e s p o n d e n t  

CASE NO. 6 9 , 3 0 6  

APPLICATION FOR DISCRETIONARY REVIEW OF THE 
D I S T R I C T  COURT OF APPEAL, SECOND D I S T R I C T  OF 

FLORIDA 

ANSWER B R I E F  OF RESPONDENT 
ON THE MERITS 

C I T Y  ATTORNEYS O F F I C E  
MICHAEL S. DAVIS 
BY: WILLIAM N.  DRAKE, J R .  
P .  0. BOX 2 8 4 2  
S T .  PETERSBURG, FL 3 3 7 3 1  
8 1 3 / 8 9 3 - 7 4 0 1  

ATTORNEYS FOR RESPONDENT 



TABLE OF CONTENTS 

Page 
Table of Citations................................. ii 

Preface.............. .............................. 1 

Summary of Argument ................................ 2 

Argument... ........................................ 3 

Point on Appeal 

THE SECOND DISTRICT COURT OF APPEAL DID NOT ERR IN 
DENYING PETITIONER'S MOTION FOR ATTORNEY'S FEES 

Conclusion......................................... 7 

Certificate of Service............................. 8 



CITATIONS OF AUTHORITY 

Page 

Behm v. Division of Adminstration, 
De~artment of Transwortation 
28L8 So. 2d 475  la: 1974) ........................... 4 

City of Miami Beach v. Manilow, ................... 253 So. 2d 910 (Fla. 3rd DCA 1971) 5 

Denmark v. State of Florida Department 
of Transportion 
389 So. 2d 201 (1980) ................................ 3,4,7 

Dooley v. Culver, 
370 So. 2d 1154 (Fla. 4th DCA 1978) .................. 3 

Hodges v. Division of ~dministration, 

................... 323 So. 2d 275 (Fla. 2d DCA 1975). 5 

Lehigh Corporation v. Byrd, .................. 397 So. 2d 1202 (Fla. 1st DCA 1981) 3 

State Road Department of Florida v. Hancock, 
250 So. 2d 307 (1971),,. ............................. 4 



PREFACE 

For  t h e  p u r p o s e s  of  t h i s  b r i e f  W a l l a c e  S a l l e y ,  C h a r l i e  

C. J o n e s ,  C h a r l i e  Byrd,  Wi l l i am Brown, Theod i s  Wright  and 

C a l v i n  H i c k s ,  J r . ,  a s  s u c c e s s o r  t r u s t e e s  of Masonic Lodge 

No. 109 w i l l  b e  c o l l e c t i v e l y  r e f e r r e d  t o  a s  " P e t i t i o n e r " .  

Although named i n  t h e  c a p t i o n ,  C l a r k ,  Whi te ,  Haley and 0. 

S a n f o r d  J a s p e r ,  who were p a r t i e s  i n  t h e  t r i a l  c o u r t ,  a r e  n o t  

r e a l l y  i n v o l v e d  i n  t h e  a p p e a l .  



SUMMARY 

The  Second  D i s t r i c t  C o u r t  o f  A p p e a l s  d i d  n o t  err  i n  

d e n y i n g  P e t i t i o n e r ' s  m o t i o n  f o r  a t t o r n e y ' s  f e e s  b e c a u s e  t h e  

m o t i o n  was i n s u f f i c i e n t  i n  t h a t  i t  s p e c i f i e d  no g r o u n d s  upon 

wh ich  r e c o v e r y  was s o u g h t  and i t  was accompanied  by  no 

s u p p o r t i n g  a f f i d a v i t s  o r  o t h e r  e v i d e n c e  upon which  t h e  

a p p e l l a t e  c o u r t  c o u l d  d e t e r m i n e  and a s s e s s  a  r e a s o n a b l e  f e e .  

The  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  t o  deny  t h e  m o t i o n  d o e s  

n o t  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  t h i s  c o u r t  t h a t  a  

condemnee may b e  e n t i t l e d  t o  a n  a t t o r n e y ' s  f e e  even  t h o u g h  

t h e  condemnor p r e v a i l s  on  a p p e a l .  



ARGUMENT 

THE SECOND DISTRICT COURT OF APPEAL D I D  NOT ERR I N  
D E N Y I N G  PETITIONER'S  MOTION FOR ATTORNEY'S  FEES 

Al though t h i s  C o u r t  d e c i d e d  i n  Denmark v. S t a t e  of 

F l o r i d a  Depar tment  of  T r a n s p o r t a t i o n ,  389 So. 2d 201 (1980)  

t h a t  t h e  condemnee was e n t i t l e d  t o  a p p e l l a t e  a t t o r n e y ' s  f e e s  

even though t h e  condemnor p r e v a i l e d  on i t s  a p p e a l ,  t h a t  

d e c i s i o n  is n o t  d i s p o s i t i v e  of  t h e  i s s u e  h e r e .  The Second 

D i s t r i c t  C o u r t  of Appeal was no t  i n  e r r o r  when i t  d e n i e d  t h e  

P e t i t i o n e r ' s  Motion f o r  A t t o r n e y ' s  F e e s .  

R u l e  9 .400 ( b ) ,  F l a .  R.  ~ p p .  P . ,  p r o v i d e s :  

A m o t i o n  f o r  a t t o r n e y ' s  f e e s  may be s e r v e d  no t  
l a t e r  t h a n  t h e  t i m e  f o r  t h e  s e r v i c e  of t h e  r e p l y  
b r i e f  and s h a l l  s t a t e  t h e  g rounds  f o r  which 
r e c o v e r y  is  s o u g h t .  The a s s e s s m e n t  of  a t t o r n e y s  
f e e s  may be remanded t o  t h e  lower  t r i b u n a l .  I f  
a t t o r n e y s  f e e s  a r e  a s s e s s e d  by t h e  C o u r t ,  t h e  
lower  t r i b u n a l  may e n f o r c e  payment.  ( e m p h a s i s  
added)  

C a s e s  i n t e r p r e t i n g  t h e  Ru le  h a v e  h e l d  t h a t  f a i l u r e  t o  comply 

w i t h  t h e  R u l e  by s t a t i n g  "g rounds  upon which r e c o v e r y  is 

s o u g h t "  w a r r a n t  d e n i a l  of a  m o t i o n  f o r  a t t o r n e y s  f e e s .  

Dooley v. C u l v e r ,  370 So. 2d 1154 ( F l a .  4 t h  DCA 1978)  ; 

Lehigh  C o r p o r a t i o n  v .  Byrd ,  397 So. 2d 1202 ( F l a .  1st DCA 

1 9 8 1 ) .  S i n c e  t h e  p e t i t i o n e r ' s  mo t ion  f o r  a t t o r n e y ' s  f e e s  i n  

t h e  Second D i s t r i c t  C o u r t  o f  Appeal s p e c i f i e d  no g r o u n d s ,  

t h e  c o u r t  was j u s t i f i e d  i n  d e n y i n g  t h e  m o t i o n .  

I t  may be a rgued  t h a t  P e t i t i o n e r ' s  m o t i o n  f o r  

a t t o r n e y ' s  f e e s  d i d  n o t  h a v e  t o  comply w i t h  Ru le  9.400 

b e c a u s e ,  win o r  l o s e ,  a n  award of  a t t o r n e y ' s  f e e s  is 



manda to ry  i n  condemna t ion  c a s e s .  S e e  Behm v. D i v i s i o n  o f  

Administration,, 288 So. 2d 476 

( F l a .  1 9 7 4 ) .  Even a s suming ,  a r g u e n d o ,  t h a t  were s o ,  s u r e l y  

t h e  D i s t r i c t  C o u r t  was e n t i t l e d  t o  some th ing  more t h a n  t h e  

s u p e r f i c i a l  m o t i o n  f i l e d  h e r e  by t h e  P e t i t i o n e r  i f  i t  was 

e x p e c t e d  t o  a s s e s s  h i s  f e e  a s  h e  demands. S u p p o r t i n g  

a f f i d a v i t s  o f  o t h e r  a t t o r n e y s  s e t t i n g  f o r t h  t h e i r  o p i n i o n  a s  

t o  t h e  v a l u e  of  t h e  a t t o r n e y ' s  s e r v i c e s  would seem n e c e s s a r y  

i f  t h e  a p p e l l a t e  c o u r t  was e x p e c t e d  t o  a s s e s s  f e e s ,  and no 

s u c h  a f f i d a v i t s  were f i l e d  w i t h  t h e  c u r s o r y  m o t i o n  of  t h e  

P e t i t i o n e r .  

By d e n y i n g  t h e  P e t i t i o n e r ' s  m o t i o n  f o r  a t t o r n e y ' s  f e e s ,  

t h e  Second ~ i s t r i c t  C o u r t  of Appeal would n o t  seem t o  

p r e c l u d e  t h e  p e t i t i o n e r  from o b t a i n i n g  t h e  f e e s  t o  which h e  

c l a i m s  e n t i t l e m e n t  unde r  Denmark, s u p r a ,  s o  t h e r e  is no 

c o n f l i c t  be tween  t h e  d e c i s i o n s .  I n  S t a t e  Road D e ~ a r t m e n t  of 

F l o r i d a  v. Hancock, 250 So. 2d 307 ( 1 9 7 1 ) ,  t h e  Second 

D i s t r i c t  C o u r t  d e c l i n e d  t o  a s s e s s  c o s t s  and f e e s  where  t h e y  

had d e n i e d  c e r t i o r a r i  t o  a  condemnor t o  r e v i e w  a  d i s c o v e r y  

o r d e r ,  b u t  on a p p e a l  o f  a n  o r d e r  of t h e  lower  c o u r t  

a s s e s s i n g  f e e s  f o r  t h e  c e r t i o r a r i  p r o c e e d i n g ,  t h e  D i s t r i c t  

C o u r t  a f f i r m e d  t h e  o r d e r  s a y i n g :  

The t r i a l  j u d g e  d i d  r i g h t .  H e  f o l l o w e d  t h e  
manda te  o f  t h e  s t a t u t e  [73.131]  i n  a c c o r d a n c e  w i t h  
t h e  p r o c e d u r e  app roved  by  t h i s  c o u r t .  A f t e r  t h i s  
manda te  g o e s  down, h e  w i l l  a g a i n  d e t e r m i n e  how 
much t h e  p e t i t i o n e r  mus t  pay f o r  t h e s e  
p r o c e e d i n g s .  

L i k e w i s e ,  a f t e r  t h e  manda te  went down i n  t h e  c a s e  s u b  - 



judice, the Second District Court presumably expected that 

the trial court, following Hancock, would assess fees for 

the appeal. 

In the case of City of Miami Beach v. Manilow, 253 So. 

2d 910 (Fla. 3rd DCA 1971) the Court held that where the 

Supreme Court of Florida had denied a condemnee's motion for 

attorney's fees "without prejudice to apply for fees below" 

the trial court properly awarded those fees for services in 

the Supreme Court. The Second District Court's order 

denying petitioner's motion for attorney's fees is also 

without prejudice and seems to allow the Petitioner to apply 

for his fees in the lower court. 

By appealing the Second District Court of Appeal's 

denial of his motion for attorney's fees rather than filing 

a sufficient motion in the district court or applying in the 

lower court upon remand for such fees, Petitioner places the 

Respondent in the statutory "Catch 22" of paying additional 

attorney's fees for the appeal to this Court when 

Respondent never objected in the first place to Petitioner's 

motion or to his entitlement to attorney's fees in the 

district court. This is a corruption of the intent of the 

statute providing that the condemnor must pay the 

condemnee's attorney's fees, the purpose of which is to 

permit the landowner to contest the valuations by the 

condemning authority properly, and at the same time be fully 

reimbursed. Modges v. Division of Administration, State 

Department of Transportation, 323 So. 2d 275 (Fla. 2d DCA 



1 9 7 5 ) .  

This Court should find no conflict jurisdiction, or, if 

jurisdiction is found, the district court's order should be 

affirmed. 



CONCLUSION 

Whi le  t h e  P e t i t i o n e r  w e l l  may b e  e n t i t l e d  t o  a n  

a t t o r n e y ' s  f e e  f o r  h i s  s e r v i c e s  on an a p p e a l  where h e  d i d  

n o t  p r e v a i l ,  t h e  Second D i s t r i c t  C o u r t  o f  Appeals  was n o t  

r e q u i r e d  t o  g r a n t  h i s  m o t i o n  f o r  such  a  f e e  when t h e  m o t i o n  

was i n s u f f i c i e n t  under  t h e  a p p e l l a t e  r u l e  and P e t i t i o n e r  d i d  

n o t  a f f o r d  t h e  c o u r t  a  b a s i s  upon which t o  a s s e s s  a  

r e a s o n a b l e  f e e .  No d i r e c t  and e x p r e s s  c o n f l i c t  e x i s t  

be tween t h e  d e c i s i o n  of t h e  Second D i s t r i c t  and Denmark, 

s u p r a .  The o r d e r  o f  t h e  d i s t r i c t  c o u r t  s h o u l d  s t a n d .  



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  c o p y  o f  t h e  f o r e g o i n g  h a s  b e e n  

f u r n i s h e d ,  b y  m a i l  t h i s  1(@ d a y  o f  kt44 , 1 9 8 7 ,  

t o  H. REX OWEN, ESQUIRE, 1 5 7  C e n t r a l  Avenue ,  S t .  P e t e r s b u r g ,  

FL 33701 .  

M i c h a e l  S. D a v i s ,  
C i t y  A t t o r n e y  

A s s i s t a n t  C i t y  A t t o r n e y  
P.O.Box 2842  
S t .  P e t e r s b u r g , F L  3 3 7 3 1  
813/893-7401-  
SPN#00002879 


