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PREFACE 

F o r  t he  purposes of t h i s  B r i e f  the  P e t i t i o n e r s ,  WALLACE 

SALLEY, CHARLIE C. J O N E S ,  CHARLIE BYRD, WILLIAM BROWN, 

THEODIS WRIGHT and CALVIN HICKS,  J R . ,  a s  Successor T r u s t e e s  

of MASONIC LODGE NO. 1 0 9 ,  s h a l l  be referred t o  h e r e i n  as  

l t P e t i t i o n e r s l l ,  and R e s p o n d e n t ,  C I T Y  OF S T .  PETERSBURG, s h a l l  

be referred t o  he re in  a s  I 1 C i t y l 1 .  T h e  f o l l o w i n g  symbols s h a l l  

be u t i l i z e d  here in :  

I1Al1 s h a l l  refer t o  t he  A p p e n d i x  t o  t h i s  B r i e f .  



STATEMENT O F  THE CASE A N D  F A C T S  

Through Resolution 83-117 adopted February 3, 1983, t h e  City 

e s t ab l i shed  a policy f o r  ca lcula t ing  f u l l  and f a i r  compensation 

f o r  s e v e r a l  church p r o p e r t i e s  located within a proposed si te f o r  

f u t u r e  redevelopment, which a r e a  included t h e  p roper ty  owned by 

Pet i t ioner .  ( A-1-3 The City c rea ted  sa id  valuat ion 

procedure based upon t h e  City Council's f i n d i n g s  t h a t  (1) t h e  

churches were s p e c i a l  purpose bui ld ings ,  (2)  t h e r e  was no market 

f o r  replacement s t r u c t u r e s ,  (3) re loca t ion  sites w e r e  l imited,  

( 4 )  t h e  Ci ty ' s  t r a d i t i o n a l  reimbursement po l i c i e s  would no t  

provide t h e  churches  with s u f f i c i e n t  funds  t o  re loca te ,  and (5) 

t h e  City must no t  unduly i n t e r f e r e  with t h e  f r e e  exe rc i se  of 

re l ig ion .  ( A-1-3  ) . 
The method of valuat ion espoused i n  t h e  Ci ty ' s  Resolution 

provided f o r  compensation above and beyond t h e  l l f u l l  

c ~ m p e n s a t i o n ~ ~  mandated by t h e  Flor ida and United S t a t e s  

Const i tu t ions  i n  t h a t  t h e  City e lec ted  t o  va lue  s t r u c t u r a l  

improvements based upon t h e  c o s t  of replacement without 

considerat ion f o r  deprec ia t ion  o r  obsolescense. ( A-1-3  ) .  

Additionally,  sa id  va lua t ion  methodology considered t h e  c o s t  of 

acqui r ing  replacement sites i n  o t h e r  a r e a s  of t h e  community 

without regard  t o  t h e  a c t u a l  f a i r  market va lue  of t h e  land being 

acquired.  ( A-1-3 ). 

P e t i t i o n e r s  a r e  t h e  owners of c e r t a i n  p roper ty  i n  t h e  

v i c i n i t y  of t h e  aforementioned churches. P e t i t i o n e r s  have 

cons t ruc ted  on t h e i r  p roper ty  a Masonic Lodge and have used t h e  



same a s  t h e  meeting place and cen te r  f o r  community services  

provided by t h e  Masonic Temple, a non-profit  f r a t e r n a l  

organization designed t o  promote brotherhood within t h e  

community. 

The City i n s t i t u t ed  t h e  subject  eminent domain action t o  

acquire f e e  simple t i t l e  t o  Pet i t ioners t  property bu t  refused t o  

apply t o  Pe t i t ioners t  property t h e  method of calculat ing f u l l  and 

f a i r  compensation which it has  establ ished f o r  t h e  adjacent  

church proper t ies .  The t r i a l  cour t  determined (1) t h a t  t h e  

City 's  application of its Resolution violated t h e  const i tu t ional  

proscript ion aga ins t  a ss i s t ing  t h e  establishment of rel igion and 

(2)  t h a t  it denied Pet i t ioners  equal protect ion of t h e  law. 

(A-4-5 ) In order  t o  give sa id  enactment any const i tu t ional  

a effect ,  t h e  t r i a l  cour t  construed t h e  same t o  requ i re  equal 

application of t h e  method of valuation t o  a l l  specia l  use  

p roper t i es  owned by non-profit, educational, religious, 

char i table  o r  eleemosynary organizations within t h e  subject  area. 

( A-4-5 ).  

The City f i l ed  a Pet i t ion f o r  Cer t io ra r i  t o  t h e  Second 

D i s t r i c t  Court of Appeal which was denied December 7, 1 9 8 4  

without opinion. Subsequently, t h e  City s t ipu la ted  t o  t h e  amount 

of compensation t h a t  Pet i t ioners  would receive i n  accordance with 

t h e  methodology s e t  f o r t h  i n  t h e  City's Resolution and a Final 

Judgment incorporat ing sa id  amount was entered. ( A-6-7 ) .  

The City timely appealed said Judgment and t h e  Second 

Dis t r i c t  Court of Appeal reversed. ( A - 8 - 1 0  ). Based upon its 

conclusion t h a t  t h e  Resolution was adopted with reference  ''only 



t o  t h e  churches'  property1',  t h e  District Court held t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  convert ing t h e  same i n t o  a  commitment t o  

va lue  Pe t i t ione r s '  spec ia l  u s e  p r o p e r t i e s  i n  accordance with t h e  

va lua t ion  methodology contained i n  t h e  Resolution. ( A-9 1 

Additionally,  t h e  D i s t r i c t  Court denied Pe t i t ione r s '  Motion f o r  

Attorneys Fees. ( A - 1 1  ) P e t i t i o n e r s  subsequent ly f i l e d  

t h e i r  Motions f o r  Rehearing a s  t o  t h e  r e v e r s a l  of t h e  Final  

Judgment and t h e  den ia l  of Pe t i t ione r s '  Motion f o r  Attorneys 

Fees, which Motions were denied. ( A - 1 2 ) .  P e t i t i o n e r s  t imely 

f i l e d  t h e i r  not ice  seeking t o  invoke t h i s  Court ' s  d i sc re t ionary  

ju r i sd ic t ion  pursuan t  t o  Rule 9.030(a) (2)  ( iv) and 9.120, Flor ida 

Rules of Appellate Procedure. 

SUMMARY O F  ARGUMENT 

The Decision involved here in  r a t i f i e s  t h e  payment of spec ia l  

compensation t o  proper ty  owners on t h e  b a s i s  t h a t  t h e  owners 

thereof  a r e  r e l ig ious  organizations.  Said r u l i n g  d i r e c t l y  

c o n f l i c t s  with p r i o r  Flor ida cases  which prec lude  p r e f e r e n t i a l  

t r ea tmen t  predica ted  upon rel igion.  The D i s t r i c t  Court ' s  den ia l  

of Pe t i t ione r s '  Motion f o r  Attorneys Fees a l s o  d i r e c t l y  c o n f l i c t s  

with Flor ida cases which award appe l l a t e  f e e s  t o  condemnees f o r  

a l l  appeals  i n s t i t u t e d  by a  condemnor r e g a r d l e s s  of t h e  outcome. 



ARGUMENT 

P O I N T  I 

THE DECISION I N  THE I N S T A N T  C A S E  DIRECTLY A N D  EXPRESSLY 
CONFLICTS WITH THOSE CASES HOLDING THAT NO LAW RESPECTING 
THE ESTABLISHMENT O F  R E L I G I O N  MAY LAWFULLY BE ENACTED AND 
THAT NO REVENUE SHALL BE TAKEN FROM T H E  P U B L I C  TREASURY 
DIRECTLY OR I N D I R E C T L Y  I N  A I D  O F  S E C T A R I A N  INSTITUTIONS. 

By Resolution 83-117, t h e  City created a methodology f o r  

es tabl ishing f u l l  and f a i r  compensation f o r  specia l  use  

p roper t i es  owned by severa l  churches located within a 

proposed s i t e  f o r  fu tu re  redevelopment. ( A-1-3 ) Said 

method of valuation provided compensation i n  excess of t h a t  

amount t o  which t h e  property owner was en t i t l ed  a s  a matter 

of s t r i c t  const i tu t ional  r ight .  When Pet i t ioners '  specia l  

use property was condemned, t h e  City attempted t o  r e s t r i c t  

application of sa id  method of valuation solely t o  t h e  church 

propert ies .  The t r i a l  cour t  determined t h a t  t h e  only 

construct ion of t h e  City's Resolution t h a t  would comport with 

t h e  Florida Constitution required application of t h e  

valuation methodology t o  t h e  specia l  use  p roper t i es  of a l l  

non-prof it, educational, rel igious,  char i t ab le  and 

eleemosynary organizations within t h e  area  affected. 

The Second Dis t r i c t  Court 's r eversa l  of t h e  subject  Final 

Judgment t h u s  inherently approves of a Resolution which 

provides payment of specia l  pecuniary benef i t s  from t h e  

public  t r ea su ry  t o  property owners on t h e  sole  ba s i s  of 

religion. The ~ i s t r i c t  Court acknowledges t h a t  such 

addit ional  compensation was avai lable only t o  re l ig ious  

organizat ions when it s ta ted:  



" W e  conclude t h a t  t h e  resolu t ion  ve ry  c l e a r l y  was 
adopted with r e fe rence  only t o  t h e  church 
propert ies ."  (A- 9) .  

The D i s t r i c t  Court held t h a t  t h e  t r i a l  c o u r t ' s  cons t ruc t ion  

of t h e  Resolution s o  a s  t o  r e q u i r e  equal  appl ica t ion  of t h e  

va lua t ion  methodology t o  spec ia l  u s e  p r o p e r t i e s  owned by a l l  

non-prof it, educational,  re l ig ious ,  c h a r i t a b l e  o r  

eleemosynary organiza t ions  within t h e  a rea  a f fec ted  was an 

erroneous jud ic ia l  conversion. 

The D i s t r i c t  Court 's  decis ion here in  express ly  and 

d i r e c t l y  c o n f l i c t s  with t h o s e  dec is ions  which hold t h a t  no 

law respec t ing  t h e  establ ishment  of re l ig ion  may lawfully b e  

enacted and t h a t  no revenue s h a l l  b e  taken  from t h e  publ ic  

t r e a s u r y  d i r e c t l y  o r  i n d i r e c t l y  i n  a id  of s e c t a r i a n  

i n s t i t u t i o n s .  P e t i t i o n e r s  maintain t h a t  i f  t h e  only reason 

f o r  applying t h e  va lua t ion  method adopted i n  Resolution 

83-117 t o  church p r o p e r t i e s  within t h e  redevelopment a rea  is 

t h a t  t h e  owners thereof  a r e  r e l ig ious  organizat ions,  then  

such pol icy c o n s t i t u t e s  a  p a t e n t  v io la t ion  of t h e  

cons t i tu t iona l  proscr ip t ion  aga ins t  a s s i s t i n g  t h e  

establ ishment  of rel igion.  A r t .  I, Section 3, Florida 

Const i tut ion,  United S t a t e s  Const. Amend. 1. The D i s t r i c t  

Court 's  approval  of t h e  payment of such add i t iona l  monies 

so le ly  t o  r e l ig ious  a f f i l i a t e d  proper ty  owners d i r e c t l y  

conf l i c t s  with t h e  cons t i tu t iona l  provis ions  of ~ r t i c l e  I, 

Section of t h e  Flor ida Consti tution: 

"There s h a l l  b e  no law respect ing  t h e  establ ishment  
of re l ig ion  o r  p roh ib i t ing  o r  penal izing t h e  f r e e  
exe rc i se  thereof .  Religious freedom s h a l l  not  
j u s t i f y  p r a c t i c e s  cons i s t en t  with pub l i c  morals, 
peace o r  safe ty .  No revenue of t h e  s t a t e  o r  any 



po l i t i c a l  subdivision o r  aqency thereof s h a l l  ever  be  taken 
from t h e  public  t r ea su ry  d i rec t ly  o r  ind i rec t ly  i n  a id  of any 
church, sec t ,  o r  re l ig ious  denomination o r  i n  aid of any 
sectar ian  i n s t i t u t i ~ n . ~ ~  (Emphasis supplied.) 

The same point  of law was involved i n  Johnson v. 

Presbyterian Homes of Synod of Fla., Inc., 239 So.2d 256 

(Fla. 1970).  I n  Johnson, t h e  appellee questioned t h e  

assessment of r e a l  property t axes  levied by t h e  appellant  and 

asse r ted  t h a t  t h e  same were unlawful on t h e  grounds t h a t  t h e  

property involved was exempt from taxat ion.  The appellant  

contended t h a t  t h e  exemption was unconst i tut ional  i n  t h a t  it 

at tempts t o  g r a n t  t a x  exemptions t o  homes f o r  t h e  aged owned 

by re l ig ious  organizations which were operated primarily f o r  

re l ig ious  purposes, in  violat ion of t h e  Florida Constitution, 

(1885), Declaration of Rights, Section 6, and Florida 

Constitution, (1968), A r t .  I, Section 3. This Court s t a t ed  

a t  page 2 61: 

I1A s t a t e  cannot pass  a law t o  aid one rel igion o r  
a l l  rel igions,  x x x. I f  t h e  primary purpose of t h e  
s t a t e  action is t o  promote religion, t h a t  action is 
in  violat ion of t h e  F i r s t  Amendment, bu t  i f  a 
s t a t u t e  f u r t h e r s  both secular  and re l ig ious  ends, an 
examination of t h e  means used is necessary t o  
determine whether t h e  s t a t e  could reasonably have 
a t ta ined t h e  secular  end by means which do not  
f u r t h e r  t h e  promotion of religion. x x x 

This Court then  held t h a t  t h e  t a x  exemptions were 

const i tu t ional ,  s ince  they were not  l imited t o  homes f o r  t h e  

aged maintained by re l ig ious  groups b u t  applied equally t o  

any home which was owned and operated i n  compliance with t h e  

terms of t h e  s t a t u t e  by Florida corporations not  f o r  prof i t .  

a This Court r e i t e r a t ed  t h e  foregoing pr inc ip les  of law in  

Nohrr v. Brevard County Educational Fac i l i t i e s  Authority, 247  



So.2d 304 (Fla. 1971). I n  Nohrr, an appea l  was i n s t i t u t e d  from a 

judgment v a l i d a t i n g  c e r t a i n  revenue  bonds au thor ized  under  t h e  

Higher Educat ional  F a c i l i t i e s  Author i ty  t o  f i n a n c e  t h e  

cons t ruc t ion  of a dormitory and c a f e t e r i a  f o r  t h e  F lor ida  

I n s t i t u t e  of Technology, a p r i v a t e  h i g h e r  educa t iona l  i n s t i t u t i o n  

i n  Brevard County. The defendant  a s s e r t e d  t h a t  t h e  Educat ional  

F a c i l i t i e s  Law v io la t ed  t h e  F i r s t  and Four teenth  Amendments t o  

t h e  United S t a t e s  c o n s t i t u t i o n  and Flor ida  Cons t i tu t ion ,  A r t i c l e  

I, Sec t ion  3,  s i n c e  it permit ted t h e  Author i ty  t o  i s s u e  revenue  

bonds i n  o r d e r  t o  a id  r e l i g i o u s  schools.  This  Court  ru l ed  t h a t  

s a i d  s t a t u t e  contained no c o n s t i t u t i o n a l  i n f i r m i t i e s  s i n c e  t h e  

s t a t u t e  permi t ted  t h e  Authori ty  t o  i s s u e  revenue  bonds i n  o r d e r  

a t o  a i d  s e c u l a r  schools  a s  w e l l  a s  r e l i g i o u s  schools,  and no 

p u b l i c  monies were t o  b e  u t i l i z e d  i n  any manner whatsoever i n  

connection with t h e  development p r o j e c t s  commenced. S ince  t h e  

b e n e f i t s  of t h e  Educat ional  F a c i l i t i e s  Law were equal ly  ava i l ab le  

t o  r e l i g i o u s  a s  w e l l  a s  non-rel igious e n t i t i e s ,  it was he ld  t h a t  

t h e  s t a t u t e  d i d  n o t  r u n  a fou l  of t h e  c o n s t i t u t i o n a l  p rosc r ip t ion  

of a s s i s t i n g  re l ig ions .  

I n  direct c o n t r a s t  t o  t h e  s t a t u t e s  i n  Johnson and Nohrr, t h e  

Resolution i n  t h e  c a s e  a t  b a r  a s  approved by t h e  Second District 

Court  of Appeal, p rovides  f o r  t h e  expend i tu re  of p u b l i c  f u n d s  

from t h e  municipal t r e a s u r y  i n  direct a i d  and a s s i s t a n c e  so le ly  

t o  p rope r ty  owners who a r e  r e l i g i o u s  organizat ions .  Sa id  payment 

c o n s t i t u t e s  a d i r e c t  monetary subs idy  which is repugnant  t o  t h e  

p r e c e p t s  quoted here tofore .  Rather  t h a n  g r a n t i n g  add i t iona l  



compensation t o  a l l  spec ia l  u s e  p r o p e r t i e s  within t h e  

redevelopment area,  t h e  District Court h a s  sanct ioned t h e  

sponsorship of t h e  churches located i n  t h e  a f fec ted  area.  Such 

p r e f e r e n t i a l  t rea tment  on t h e  b a s i s  of re l ig ion  h a s  cons i s t en t ly  

been held by t h e  Courts  t o  be  forbidden under  even t h e  most 

strict i n t e r p r e t a t i o n  of t h e  F i r s t  Amendment of t h e  United S t a t e s  

Const i tut ion.  Everson v. Board of Education, 330 U.S. 1, 15, 67 

S.Ct. 504, 91 L.Ed 711. It h a s  long been held t h a t  t h e  mere f a c t  

t h a t  t h e  government h a s  s ingled o u t  along re l igous  l i n e s  a class 

of its c i t i z e n s  f o r  spec ia l  economic benef i t  is s u f f i c i e n t  t o  

de fea t  an otherwise proper  disbursement of funds.  Rhode Is land 

Federat ion of Teachers AFLCIO v. Norbert, 479 F.Supp 1564, 

( 1 9 7 9  ) affirmed 630 F.2d 855. ( 1980 ) Even when genuinely 

motivated by undeniably secu la r  purposes,  a government must not  

e act s o  as  t o  suppor t  a narrow group of r e l ig ious ly  segregated 

benef ic iar ies .  Roemer v. Board of Publ ic  Works of Maryland, 96 

S.Ct. 2337, 426 U.S. 736, 49 L.Ed 2d 179. ( 1 9 7 6  ) .  

POINT I1 

THE DECISION D E N Y I N G  ATTORNEYS FEES DIRECTLY A N D  
EXPRESSLY CONFLICTS W I T H  THOSE CASES HOLDING THAT 
CONDEMNEES ARE ENTITLED TO ATTORNEYS FEES FOR 
SERVICES RENDERED I N  THE APPELLATE COURTS ON APPEALS 
INSTITUTED BY THE CONDEMNOR EVEN THOUGH THE 
CONDEMNOR PREVAILED. 

The City appealed t h e  e n t r y  of t h e  Fina l  Judgment i n  t h e  

sub jec t  eminent domain action. Citv of St .  P e t e r s b u r s  v. 

Francis  w. Clark, Sr., e t  a l l  Second D i s t r i c t  Court  of 

Appeal, C a s e  No. 85-2264. Pe t i t ione r s  f i l e d  t h e i r  Motion f o r  



Attorneys Fees pursuan t  t o  Sect ion 73.131, ~ l o r i d a  S t a t u t e s ,  

which provides:  

"The Pe t i t ione r  s h a l l  pay a l l  reasonable c o s t s  of 
t h e  proceedings i n  t h e  appe l l a t e  cour t ,  including a  
reasonable a t t o r n e y s  f e e  t o  b e  assessed  by t h a t  
c o u r t  except  upon appeal  taken  by a  defendant  i n  
which t h e  judgment of t h e  t r i a l  c o u r t  s h a l l  be  
af f  irmed.It 

Notwithstanding t h e  foregoing s t a t u t o r y  provision, t h e  Second 

District Court of Appeal denied P e t i t i o n e r s t  Motion f o r  

Attorneys Fees and Pe t i t ione r s1  Motion f o r  Rehearing. 

(A-11-12 ) . Said r u l i n g  express ly  and d i r e c t l y  c o n f l i c t s  

with t h i s  Cour t l s  decis ion i n  Denmark v. S t a t e  of Fla. D e p t .  

of Transportat ion,  389 So.2d 2 0 1  (Fla.  1980).  I n  Denmark, 

t h e  Supreme Court granted  c e r t i o r a r i  t o  review an o r d e r  of 

t h e  Fourth District Court denying appe l l a t e  a t t o r n e y s  f e e s  t o  

petitioners/condemnees. The Supreme Court quashed sa id  o r d e r  

and held t h a t  sa id  condemnees w e r e  e n t i t l e d  t o  appe l l a t e  

a t t o r n e y s  f e e s  even though t h e  condemnor had prevai led  upon 

t h e  appeal  which t h e  condemnor had i n s t i t u t e d .  Also i n  

accord a r e  S t a t e  Road Dept. v. Levato, 199 So.2d 714 (Fla.  

1967) and S t a t e  Road Dept. of Fla. v. Hancock, 250 So.2d 307 

(Fla. 2d DCA 1971). Since t h e  sub jec t  act ion is i d e n t i c a l  i n  

a l l  r e s p e c t s  t o  t h e  f a c t s  be fo re  t h e  Court i n  Denmark, it is 

apparent  t h a t  t h e  den ia l  by the Second D i s t r i c t  Court of 

Appeal of P e t i t i o n e r s t  Motion f o r  Attorneys Fees i n  t h e  case  

a t  b a r  c o n f l i c t s  d i r e c t l y  and express ly  w i t h  t h e  aforec i ted  

dec is ions  on t h e  same po in t  of law. 



CONCLUSION 

The decis ion of t h e  Second D i s t r i c t  Court of Appeal t h a t  t h e  

P e t i t i o n e r s  seek t o  have reversed  is i n  d i r e c t  and express  

conf l i c t  with t h e  p r inc ip les  of law set f o r t h  i n  Johnson, supra ,  

Nohrr, supra ,  and t h e  unequivocal provis ions  of A r t i c l e  I, 

Section 3 of t h e  Flor ida Consti tution. Because of t h e  reasons  

and a u t h o r i t i e s  set f o r t h  i n  t h i s  Brief,  it is submitted t h a t  

t h e  decis ion i n  t h e  p r e s e n t  case  is erroneous.  Additionally,  

t h e  D i s t r i c t  Court 's  den ia l  of Pe t i t ione r ' s  Motion f o r  Attorneys 

F e e s  must b e  reversed  i n  t h a t  t h e  same con t rover t s  t h e  express  

holding of Denmark, supra ,  Levato, supra ,  Hancock, supra ,  and 

t h e  provis ions  of Section 73.121(2), Flor ida S ta tu tes .  

The P e t i t i o n e r s  t h e r e f o r e  r eques t  t h i s  Court t o  extend its 

d i sc re t ionary  ju r i sd ic t ion  t o  t h i s  cause  t o  review t h e  e n t i r e  

record,  Opinion and Judgment, and t o  e n t e r  its Order quashing 

t h e  Decision and t h e  Order denying a t t o r n e y s  f e e s  and g r a n t i n g  

such o t h e r  and f u r t h e r  r e l i e f  a s  deemed appropr ia te .  
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