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PRELIMINARY STATEMENT 

F o r  t h e  purposes of t h i s  B r i e f  t h e  Pet i t ioners ,  WALLACE 

SALLEY, CHARLIE C. J O N E S ,  CHARLIE BYRD, WILLIAM BROWN, T H E O D I S  

WRIGHT, CALVIN HICKS,  JR.,  a s  Successor T r u s t e e s  of MASONIC 

LODGE NO. 109, s h a l l  be referred t o  herein a s  l lPe t i t ioners l l ,  and 

R e s p o n d e n t ,  C I T Y  O F  S T .  PETERSBURG, sha l l  be referred t o  here in  

a s  t l R e s p o n d e n t t l  o r  l l C i t y l l .  

T h e  following symbols sha l l  be u t i l i z e d  herein: 

I1Rl1 sha l l  refer t o  t h e  R e c o r d  on A p p e a l  herein.  

I1Alt s h a l l  refer t o  t h e  A p p e n d i x  t o  t h i s  B r i e f .  



STATEMENT O F  THE CASE AND FACTS 

This  appeal  emanates from an eminent domain act ion 

i n s t i t u t e d  by t h e  City of St .  Pe tersburg  t o  acqu i re  t h e  f e e  

simple t i t le  t o  pe t i t ione r ' s  property.  P r i o r  t o  t h e  f i l i n g  of 

t h e  s u i t ,  City Council adopted a ~ e s o l u t i o n  which es t ab l i shed  a 

pol icy f o r  ca lcula t ing  f u l l  and f a i r  compensation f o r  s e v e r a l  

church p r o p e r t i e s  located within a proposed redevelopment site, 

which a r e a  included t h e  pe t i t ione r ' s  land. (R-74-76). The 

method of valuat ion set f o r t h  i n  t h e  Ci ty ' s  Resolution provided 

f o r  compensation above and beyond t h e  f u l l  compensation mandated 

a by t h e  Flor ida and United S t a t e s  Const i tu t ions  i n  t h a t  t h e  City 

e lec ted  t o  va lue  t h e  s t r u c t u r e s  and improvements loca ted  thereon 

based on t h e  c o s t  of replacing t h e  same without deprec ia t ion  f o r  

age  o r  o t h e r  obsolescence. (R-74-76). Additionally,  sa id  

va lua t ion  methodology considered t h e  c o s t  of acqui r ing  

replacement sites i n  o t h e r  a r e a s  of t h e  community without regard  

t o  t h e  a c t u a l  f a i r  market va lue  of t h e  land being acquired.  

(R-74-76). 

P e t i t i o n e r s  have cons t ruc ted  on t h e i r  proper ty  a Masonic 

Lodge and have used t h e  same a s  t h e  meeting p lace  and c e n t e r  f o r  

community s e r v i c e s  provided by t h e  Masonic Temple, a non-profi t  

f r a t e r n a l  organizat ion designed t o  promote brotherhood i n  t h e  

community. P e t i t i o n e r s  demanded t h a t  t h e  City apply t h e  method 

of ca lcula t ing  f u l l  and f a i r  compensation which it had 

es tab l i shed  f o r  t h e  adjacent  church p r o p e r t i e s  t o  t h e  



pe t i t ioner ' s  land. However, t h e  City refused t o  do so. 

Pet i t ioner  asser ted  i n  its Answer t h a t  it was being denied equal 

protect ion of t h e  law and t h a t  t h e  City's application of its 

valuation methodology violated t h e  const i tu t ional  proscript ion 

agains t  a ss i s t ing  t h e  establishment of religion. (R-39,71). 

Pet i t ioner  subsequently f i l ed  a Motion i n  Limine t o  

determine t h e  method of valuation t o  be  u t i l ized a t  t h e  jury 

t r i a l  i n  t h i s  cause. The t r i a l  cour t  determined (1) t h a t  t h e  

City's applicat ion of its Resolution violated t h e  const i tu t ional  

proscript ion aga ins t  a ss i s t ing  t h e  establishment of rel igion,  

and (2)  t h a t  it denied t h e  Pet i t ioner  equal protect ion of t h e  

law. (R-80). In  o rder  t o  give sa id  enactment any 

a const i tu t ional  ef fec t ,  t h e  t r i a l  cour t  construed t h e  same t o  

requ i re  equal application of t h e  method of valuat ion t o  a l l  

specia l  use  p roper t i es  owned by non-profit  educational, 

rel igious,  char i t ab le  o r  eleemosynary organizations within t h e  

subject  area. (R-81). The City f i l ed  a Pet i t ion f o r  Cer t io ra r i  

i n  t h e  Second D i s t r i c t  Court of Appeals, which was denied 

December 7, 1984, without Opinion. The City then s t ipula ted  t o  

t h e  amount of compensation t h a t  Pet i t ioner  would receive i f  t h e  

valuation methodology set fo r th  i n  t h e  City's Resolution was 

applied t o  Pet i t ioner ' s  property and a Final Judgment 

incorporat ing said amount was entered. The City appealed sa id  

Judgment t o  t h e  Second D i s t r i c t  Court of Appeal, which reversed 

t h e  same based on t h e  D i s t r i c t  Court 's conclusion t h a t  t h e  

a Resolution was 



adopted with r e fe rence  "only t o  t h e  church 's  property1'.  C i t y  of 

S t .  P e t e r s b u r s  v. Clark, 4 9 2  So.2d 685 (Fla. 3d DCA 1986). By 

separa te  Order, t h e  District Court denied t h e  Motion f o r  

Attorneys Fees f i l e d  by t h e  Pet i t ioner .  ( A - )  The D i s t r i c t  

Court a l s o  denied Pe t i t ione r ' s  Motion f o r  Rehearing a s  t o  t h e  

r e v e r s a l  of t h e  Fina l  Judgment and t h e  d e n i a l  f o r  Pe t i t ione r ' s  

Motion f o r  Attorneys Fees. Pe t i t ione r  f i l e d  its Notice Seeking 

t o  Invoke t h e  Discretionary Ju r i sd ic t ion  of t h e  Court pur suan t  

t o  Rule 9.03O(a) (2)  ( iv) and Rule 9.120, Flor ida Rules of 

Appellate Procedure. On February 16, 1987, t h i s  Court en te red  

its Order accept ing ju r i sd ic t ion  of t h i s  cause only a s  t o  t h e  

i s s u e  of t h e  d e n i a l  of Pe t i t ione r ' s  Motion f o r  Attorneys Fees. 



SUMMARY O F  THE ARGUMENT 

The Second D i s t r i c t  Court ls  denia l  of Pet i t ioner ' s  Motion 

f o r  Attorneys Fees d i r ec t l y  conf l ic ts  with t h i s  Court ls  p r i o r  

ru l ing in  Denmark v. S t a t e  of Fla. D e ~ t .  of Transportation, 389 

So.2d 2 0 1  (Fla. 1980). Attorneys f ee s  f o r  se rv ices  rendered i n  

t h e  appel la te  cour t  a r e  recoverable by condemnees f o r  a l l  

appeals i n s t i t u t ed  by a  condemnor regardless  of t h e  outcome of 

t h e  appeal. 



ARGUMENT 

THE SECOND DISTRICT COURT OF APPEAL 
ERRED I N  D E N Y I N G  PETITIONER'S 
M O T I O N  FOR ATTORNEYS FEES FOR 
SERVICES RENDERED I N  THE APPELLATE 
COURT. 

The Final Judgment awarding f u l l  compensation t o  t h e  

Pet i t ioner  i n  t h e  sub jec t  eminent domain action was timely 

appealed by t h e  City of St.  Petersburg i n  City of St. Petersburq 

v. Clark, 492 So.2d 685 (Fla. 2nd DCA 1986). Pursuant t o  Rule 

9.400 Pet i t ioner  f i l ed  a Motion f o r  Attorneys Fees seeking 

compensation f o r  t h e i r  a t torney 's  se rv ices  rendered i n  t h e  

appellate  court .  The foundation f o r  Pet i t ioner ' s  demand f o r  

a t torney 's  f ee s  is contained i n  Section 73.131(2), Florida 

Sta tu tes ,  which provides: 

"The pe t i t ioner  sha l l  pay a l l  reasonable cos t s  of t h e  
proceedings i n  t h e  appellate  cour t ,  including a 
reasonable a t torney 's  f ee  t o  b e  assessed by t h a t  cour t  
except upon an appeal taken by a defendant i n  which t h e  
judgment of t h e  t r i a l  cour t  s h a l l  be  affirmed." 

The Florida decisions in te rpre t ing  t h e  aforesaid s t a tu to ry  

provision have consistent ly held t h a t  condemnees are en t i t l ed  t o  

receive a t torneys  f ee s  f o r  services i n  t h e  appel la te  cour t  

regardless  of t h e  outcome of t h e  appeal, providing t h e  condemnor 

had i n i t i a t ed  t h e  appeal. Denmark v. S t a t e  of Fla. Dewt. of 

Transportation, 389 So.2d 201 (Fla. 1980); S t a t e  Road Dept. v. 

Hancock, 250 So.2d 307 (Fla. 2d DCA 1971); S t a t e  Road Dept. v. 

Levato, 199 So.2d 714 (Fla. 1967). I n  Denmark, supra,  t h e  

e 



eminent domain proceeding culminated i n  a jury ve rd i c t  of 

$48,000. The t r i a l  judge entered a judgment notwithstanding t h e  

ve rd i c t  of $229,850 i n  severance damages t o  t h e  condemnees. The 

condemnor appealed t h e  award t o  t h e  Fourth D i s t r i c t  Court of 

Appeals, which reversed t h e  judgment. I n  a separa te  order ,  t h e  

D i s t r i c t  Court denied t h e  condemnee's motion f o r  appel la te  

a t torney 's  fees.  This Court granted c e r t i o r a r i  and quashed t h e  

o rder  denying appellate  a t torney 's  fees.  This Court ruled t h a t ,  

based upon Section 73.131(2), Florida Sta tu tes ,  t h e  condemnees 

were en t i t l ed  t o  an a t torney 's  f e e  f o r  appel la te  se rv ices  even 

though t h e  condemnor prevailed on appeal. 

I n  t h e  case a t  bar ,  t h e  Second District Court was faced with 

t h e  same s t a tu to ry  provision and with s imilar  fac tua l  

circumstances present  i n  Denmark, supra. Since t h e  subject  

action is iden t ica l  i n  a l l  material  respects  t o  t h e  f a c t s  before 

t h i s  Court i n  Denmark, supra, it is apparent  t h a t  t h e  Second 

D i s t r i c t  Court 's denia l  of t h e  Pet i t ioner ' s  Motion f o r  

Attorney's Fees was erroneous and must b e  reversed. 



CONCLUSION 

The Second D i s t r i c t  Court of Appeal's denial  of Pe t i t ioner ' s  

Motion f o r  Attorneys Fees expressly and d i r ec t l y  conf l i c t s  with 

t h i s  Court's decision i n  Denmark, supra, and t h e  unequivocal 

provisions of Section 73.131(2), Florida Sta tu tes .  Accordingly, 

sa id  Order must be quashed and t h e  cause remanded f o r  

appropr ia te  proceedings determining a reasonable a t torney 's  fee. 
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