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P R E L I M I N A R Y  S T A T E M E N T  

F o r  t h e  purpose  of t h i s  B r i e f  t h e  P e t i t i o n e r s ,  WALLACE 

SALLEY, C H A R L I E  C. J O N E S ,  C H A R L I E  BYRD, WILLIAM BROWN, T H E O D I S  

WRIGHT,  CALVIN H I C K S ,  JR . ,  as Successor T r u s t e e s  of MASONIC 

LODGE NO. 1 0 9 ,  s ha l l  be referred t o  he re in  as  I1Pet i t ioners l1 ,  and 

R e s p o n d e n t ,  C I T Y  O F  S T .  PETERSBURG,  shal l  be referred t o  he re in  

as  I 1 R e s p o n d e n t l 1  o r  I 1 C i t y l 1 .  

T h e  f o l l o w i n g  s y m b o l s  sha l l  be u t i l i z e d  herein:  

I1Rl1 sha l l  refer t o  t h e  R e c o r d  on A p p e a l  herein.  

I1Al1 sha l l  refer t o  t h e  A n s w e r  B r i e f  of t h e  R e s p o n d e n t .  



REPLY ARGUMENT 

THE S E C O N D  DISTRICT COURT O F  A P P E A L  
ERRED I N  D E N Y I N G  P E T I T I O N E R S '  
M O T I O N  FOR ATTORNEYS F E E S  FOR 
SERVICES RENDERED I N  T H E  APPELLATE 
COURT. 

Respondent a s s e r t s  t h a t  Pe t i t i one r s '  Motion f o r  Attorneys 

Fees was proper ly  denied by t h e  Second District Court of Appeal 

because P e t i t i o n e r s  f a i l e d  t o  c i t e  i n  t h e i r  Motion t h e  "grounds 

upon which recovery is sought." Respondent's content ion is 

without m e r i t  f o r  t h i s  Court decreed i n  Behm v. Division of 

Administration,  Dewartment of Transportat ion,  288 So.2d 476  (Fla. 

1974), t h a t  no motion o r  p e t i t i o n  f o r  a t t o r n e y s  f e e s  is necessary 

when an award of a t t o r n e y s  f e e s  is mandatory. Since Section 

73.131(2), F lor ida  S t a t u t e s ,  dec la res  t h a t  t h e  payment of 

appe l l a t e  a t t o r n e y s  f e e s  t o  condemnees is mandatory when t h e  

appeal  is i n i t i a t e d  by t h e  condemnor, P e t i t i o n e r s '  f a i l u r e  t o  

r e f e r  t o  t h e  S t a t u t e  i n  t h e i r  Motion does no t  te rminate  t h e i r  

r i g h t  t o  an a t t o r n e y s  fee.  

Respondent's suggest ion t h a t  t h e  P e t i t i o n e r s  e r r e d  i n  f a i l i n g  

t o  f i l e  suppor t ing  a f f i d a v i t s  a s  t o  t h e  va lue  of t h e  a t to rneys '  

s e r v i c e s  is no t  a  s u f f i c i e n t  p r e d i c a t e  f o r  t h e  d e n i a l  of 

a t t o r n e y s  f e e s  and, i n  r e a l i t y ,  is impract ical .  A t  t h e  t i m e  t h a t  

P e t i t i o n e r s '  Motion f o r  Attorneys Fees is requ i red  t o  be  f i l e d  

pur suan t  t o  Rule 9.400, Flor ida Rules of Appel la te  Procedure, 

n e i t h e r  t h e  e x t e n t  of t h e  s e r v i c e s  rendered n o r  t h e  r e s u l t s  of 



such s e r v i c e s  can b e  ascer ta ined .  Thus, t h e  e x p e r t  wi tnesses  who 

a r e  provid ing  t h e  a p p e l l a t e  c o u r t  with t h e i r  opinions of va lue  do 

no t  have t h e  information necessary  t o  apply t h e  s t a t u t o r y  

c r i t e r i a  s e t  f o r t h  i n  Sect ion 73.092, F lor ida  S t a t u t e s .  

A t  t h i s  j u n c t u r e  i n  t h e  proceedings,  t h e  Respondent should 

no t  b e  permi t ted  t o  complain about  t h e  form of p e t i t i o n e r s '  

Motion, f o r  Respondent h a s  admitted i n  its Answer Brief t h a t  it 

d id  no t  f i l e  an object ion t o  P e t i t i o n e r s 1  Motion f o r  Attorneys 

Fees i n  t h e  D i s t r i c t  Court.  ( A - 5 ) .  Respondent is t h u s  estopped 

t o  now a rgue  t h a t  P e t i t i o n e r s '  Motion should b e  denied f o r  

a l leged  t e c h n i c a l  def ic ienc ies .  

Respondent claims t h a t  no c o n f l i c t  i n  j u r i s d i c t i o n  e x i s t s  i n  

t h i s  cause  and a s s e r t s  t h a t  t h e  P e t i t i o n e r s  would still b e  

permit ted t o  apply t o  t h e  t r i a l  c o u r t  f o r  t h e  assessment  of 

a t t o r n e y ' s  fees ,  notwithstanding t h e  d e n i a l  of P e t i t i o n e r s 1  

motion by t h e  Second District. (A-4 ) .  Respondent n o t e s  t h a t  t h e  

Second District Court  of Appeal 's Order  "seems t o  allow t h e  

P e t i t i o n e r  t o  apply f o r  h i s  f e e s  i n  t h e  lower court" ,  and t h a t  

. . . t he  Second D i s t r i c t  Court  of Appeal would n o t  seem t o  

prec lude  t h e  P e t i t i o n e r  from obta in ing  t h e  f e e s  t o  which h e  

claims en t i t l ement .  . . 'I (A-4,5). This  argument is i n c o n s i s t e n t  

with t h i s  Court ' s  r u l i n g  i n  Denmark v. S t a t e  of Flor ida 

Department of T r a n s ~ o r t a t i o n ,  389 So.2d 2 0 1  (1980). Moreover, i f  

Respondent acknowledges t h a t  P e t i t i o n e r s  a r e  e n t i t l e d  t o  an award 

of a t t o r n e y s  f e e s  f o r  s e r v i c e s  rendered  i n  t h e  D i s t r i c t  Court,  it 

should n o t  b e  r eques t ing  t h i s  Court t o  aff i rm t h e  Order denying 

a t t o r n e y s  fees .  



Respondent complains t h a t  it is i n  a  s t a t u t o r y  "Catch-22" of 

paying a d d i t i o n a l  a t t o r n e y ' s  fees f o r  t h e  appea l  t o  t h i s  Court  

and t h a t  t h i s  ac t ion  c o n s t i t u t e s  a  l l cor rupt ion l l  of t h e  i n t e n t  of 

t h e  s t a t u t o r y  provis ion  f o r  a t t o r n e y s  f ees .  P e t i t i o n e r s  would 

n o t e  t h a t  i f  Respondent 's  conten t ions  a r e  t r u e ,  it is t h e  Second 

~ i s t r i c t  Court  of Appeal t h a t  h a s  placed t h e  p a r t i e s  i n  t h e i r  

r e s p e c t i v e  pos i t i ons .  P e t i t i o n e r s  simply adhered t o  Rule 9.400, 

F lor ida  Rules  of Appel la te  Procedure,  and Sec t ion  73.131, F lor ida  

S t a t u t e s ,  and r eques t ed  t h a t  t h e y  b e  compensated f o r  t h e  

r easonab le  va lue  of t h e  s e r v i c e s  r ende red  by t h e i r  a t t o r n e y s  i n  

t h e  a p p e l l a t e  cour t .  Had t h e  Second District Court  remanded t h e  

cause  t o  t h e  lower  t r i b u n a l  f o r  assessment  of a t t o r n e y ' s  f e e s  o r  

scheduled a  hea r ing  f o r  t h e  determinat ion of t h e  same, o r  a dec la red  t h a t  t h e  d e n i a l  of P e t i t i o n e r s 1  Motion was I1without 

p re jud ice  t o  apply f o r  f e e s  below1' a s  t h e  Respondent ' s  Brief  

s t a t e s  occur red  i n  City of Miami v.  Manilow, 253 So.2d 910 (Fla .  

3d DCA 1971), t h e n  P e t i t i o n e r s  would b e  c e r t a i n  t h a t  t h e y  would 

r e c e i v e  t h e  f u l l  compensation r e q u i r e d  unde r  t h e  d i c t a t e s  of 

Hodqes v. Division of Administrat ion,  S t a t e  Department of 

T ranspor t a t ion ,  3 2 3  So.2d 275 (Fla.  2d D C A  1975), and A r t i c l e  X,  

Sec t ion  6 of t h e  Cons t i tu t ion  of t h e  S t a t e  of Flor ida .  I n  t h e  

absence  of t h e  foregoing,  t h e  P e t i t i o n e r s  could n o t  r i s k  not 

appea l inq  t h e  d e n i a l  of its Motion f o r  At torney ' s  Fees. 

Notwithstanding Respondent 's  a s s e r t i o n s  i n  its Answer Brief ,  it 

can reasonably  b e  foreseen  t h a t  i f  P e t i t i o n e r s  had n o t  sought  

review i n  t h i s  mat ter ,  t h e  Respondent would contend d u r i n g  t h e  



a t t o r n e y ' s  f e e  proceeding i n  t h e  lower c o u r t  t h a t  ju r i sd ic t ion  t o  

award a t t o r n e y ' s  f e e s  h a s  been terminated based upon t h e  D i s t r i c t  

Court ' s  Order. 

A s  noted i n  Pe t i t ione r s1  I n i t i a l  Brief on t h e  Merits, t h e  

Second D i s t r i c t  Court ' s  d e n i a l  of P e t i t i o n e r s '  Motion f o r  

Attorneys Fees express ly  and d i r e c t l y  c o n f l i c t s  with t h i s  Court ' s  

dec is ion  i n  Denmark, supra ,  and with t h e  p rov i s ions  of Section 

73.131(2), F lor ida  S ta tu te s .  Said Order must t h e r e f o r e  be  

quashed and t h e  case  remanded f o r  t h e  p roper  determinat ion of 

reasonable  a t t o r n e y s  fees .  



C O N C L U S I O N  

Respondent is estopped from a s s e r t i n g  t h a t  t h e  P e t i t i o n e r s '  

Motion f o r  Attorney 's  Fees  was i n s u f f i c i e n t ,  s i n c e  it f a i l e d  t o  

ob jec t  t o  t h e  same i n  t h e  Second D i s t r i c t  Court  of Appeal. 

Additionally,  s i n c e  an award of a t t o r n e y ' s  f e e s  is mandatory 

under  Sec t ion  73.131, F lor ida  S t a t u t e s ,  P e t i t i o n e r s '  t e c h n i c a l  

def ic iency  i n  f a i l i n g  t o  c i t e  s a i d  enabl ing provis ion  i n  its 

motion is n o t  a p r o p e r  b a s i s  f o r  t h e  d e n i a l  of a t t o r n e y s  f e e s  i n  

t h e  case  a t  bar .  This  Court  h a s  prev ious ly  dec la red  i n  Behm, 

supra ,  t h a t  no motion is even necessary  t o  obta in  a t t o r n e y ' s  

f e e s  where such  f e e s  a r e  provided a s  a ma t t e r  of law. 

Accordingly, t h e  Second D i s t r i c t  Court  of Appeal's Order  denying 

P e t i t i o n e r ' s  Motion f o r  Attorneys Fees should b e  r eve r sed  and 

t h e  cause  remanded t o  t h e  t r i a l  c o u r t  f o r  t h e  i n s t i t u t i o n  of 

proceedings  t o  determine a reasonable  a t t o r n e y ' s  f e e s  f o r  t h e  

s e r v i c e s  rendered.  

Respectful ly  submitted,  

'u w 
H. R E X  O W E N  and 
BRUCE CRAWFORD 
Law Off ices  of H. Rex Owen 
157 Cen t ra l  Avenue 
P. 0. Drawer 0 
S t .  Pe te rsburg ,  FL 33731 
813/822-4381 

R I C H A R D  A. ZACUR 
5200 Cen t ra l  Avenue 
S t .  Pe te rsburg ,  FL 33707 
813/321-3226 

Attorneys f o r  P e t i t i o n e r s  
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