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I n  The 

SUPREME COURT OF FLORIDA 

N o .  69,319 

JOSEPHINE DORSE, e tc . ,  e t  a l . ,  

P l a i n t i f  fs -Appel lees ,  

ARMSTRONG WORLD INDUSTRIES, I N C . 1  e t  a l . ,  

Defendants,  

EAGLE-PICHER INDUSTRIES, I N C . ,  

Defendant-Appellant.  

On C e r t i f i c a t i o n  from t h e  
United S t a t e s  Court  o f  Appeals 

f o r  t h e  Eleventh C i r c u i t  

INITIAL BRIEF OF APPELLANT 
EAGLE-PICHER INDUSTRIES, INC.  

STATEMENT OF THE CASE 

This  matter arises o u t  of  a c i v i l  s u i t  f i l e d  by Al f red  

and Josephine Dorse, husband and w i f e ,  on October 27, 1982, 

i n  t h e  United S t a t e s  D i s t r i c t  Court  f o r  t h e  Southern D i s t r i c t  

of F l o r i d a ,  a g a i n s t  1 0  c o r p o r a t i o n s ,  i nc lud ing  a p p e l l a n t  

Eagle-Picher I n d u s t r i e s ,  Inc .  ("Eagle-Picher" ) , which 

formerly manufactured or  d i s t r i b u t e d  asbes tos -conta in ing  

i n s u l a t i o n  produc ts  f o r  t h e  United S t a t e s  Government. 



(Record on Appeal [ h e r e i n a f t e r  c i t e d  a s  "R"]  , a t  v o l .  1, pp. 

1-13; vo l .  2 ,  pp. 261-83.) 

By t h e i r  complaint ,  p l a i n t i f f s  a l l e g e d  t h a t  M r .  Dorse 

had s u f f e r e d  pe r sona l  i n j u r y  a s  t h e  r e s u l t  o f  exposure t o  

de fendan t s t  asbes tos -conta in ing  i n s u l a t i o n  produc ts  du r ing  

t h e  course  of  h i s  employment i n  t h e  c o n s t r u c t i o n  and r e p a i r  

of  United S t a t e s  nava l  v e s s e l s  a t  t h e  New York Naval Shipyard 

i n  Brooklyn, New York, between 1942 and 1946. (R.  a t  vo l .  

1, pp. 7, 8 ,  167, 173-75; V O ~ .  2 ,  pp. 269-70.) 

Subsequent t o  t h e  f i l i n g  o f  p l a i n t i f f s '  complaint ,  

M r .  Dorse d ied .  (R.  a t  v o l .  2 ,  pp. 255, 270.) M r s .  Dorse 

t h e r e a f t e r  f i l e d  an amended complaint  under F l o r i d a ' s  

wrongful dea th  and s u r v i v a l  s t a t u t e s  f o r  i n j u r i e s  she 

s u f f e r e d  i n d i v i d u a l l y  and a s  a  r e p r e s e n t a t i v e  o f  M r .  Dorse 's  

e s t a t e .  ( R .  a t  vo l .  2 ,  pp. 261-83.) P l a i n t i f f ' s  cause  o f  

a c t i o n  a g a i n s t  a l l  defendants ,  i nc lud ing  Eagle-Picher,  was 

p red ica t ed  on produc ts  l i a b i l i t y  t h e o r i e s  sounding i n  

neg l igence ,  s t r i c t  l i a b i l i t y  and breach  o f  impl ied warranty .  

(R.  a t  v o l .  2 ,  pp. 272-75.) 

I n  answer t o  t hose  c l a ims ,  Eagle-Picher a s s e r t e d  t h e  

"government c o n t r a c t  s p e c i f i c a t i o n  defense ,"  an a f f i r m a t i v e  

defense  premised on t h e  f a c t  t h a t  Eagle-Picher manufactured 

and s o l d  "Super 66" (an asbes tos -conta in ing  high-temperature 

thermal  i n s u l a t i o n  cement) t o  t h e  United S t a t e s  Navy and t h e  

New York Naval Shipyard i n  Brooklyn, New York, pursuant  t o  

f e d e r a l  government procurement c o n t r a c t s  and i n  s t r i c t  

compliance w i t h  government c o n t r a c t  s p e c i f i c a t i o n s  which 



expres s ly  mandated t h e  u se  of  a s b e s t o s  a s  a p r i n c i p a l  

i n g r e d i e n t .  (R.  a t  v o l .  1, p. 190.)  

Eagle-Picher moved t h e  d i s t r i c t  c o u r t  f o r  summary 

judgment, on t h e  grounds t h a t  it had s a t i s f i e d  each  element 

of  t h e  government c o n t r a c t  s p e c i f i c a t i o n  defense:  (i) The 

Government e s t a b l i s h e d  and c o n t r a c t u a l l y  enforced  t h e  

s u b j e c t  s p e c i f i c a t i o n s ;  (ii) Eagle-Picher manufactured Super 

66 i n  s t r i c t  compliance w i t h  t h o s e  s p e c i f i c a t i o n s ;  and (iii) 

t h e  Government's knowledge o f  t h e  hazards  o f  occupa t iona l  

exposure t o  a i r b o r n e  a s b e s t o s  d u s t  was a t  a l l  t i m e s  equa l  t o  

o r  g r e a t e r  t han  Eagle -P icher ' s  knowledge. (R .  a t  v o l .  3, 

pp. 415-16.) 

The d i s t r i c t  c o u r t  denied Eagle-Picher ' s  motion f o r  

summary judgment, s t a t i n g  t h a t  t h e  F l o r i d a  c o u r t s  had no t  

y e t  " e x p l i c i t l y  recogniz  [ed] and appl. [ied.] t h e  government 

s p e c i f i c a t i o n  defense"  i n  s t r i c t  l i a b i l i t y  c a s e s .  (R .  a t  

'1n denying Eagle-Picher ' s  Motion f o r  Summary Judgment, 
t h e  d i s t r i c t  c o u r t  acknowledged t h a t :  

J u r i s d i c t i o n s  which a l low t h e  
government s p e c i f i c a t i o n  defense  r e q u i r e  
t h a t  t h e  defendant  c o n t r a c t o r  must 
s a t i s f y  two elements  under t h e  defense:  
F i r s t ,  it must comply c a r e f u l l y  and 
f u l l y  w i t h  t h e  Government's 
s p e c i f i c a t i o n s ;  second,  it must a p p r i s e  
t h e  Government o f  any hazards ,  unknown 
t o  t h e  Government, a s s o c i a t e d  w i t h  t h e  
produc t ,  of  which t h e  c o n t r a c t o r  i s  
aware and which might a f f e c t  t h e  
Government's d e c i s i o n  t o  s p e c i f y  i t s  
use .  In  R e  Agent Orange product  
L i a b i l i t y  L i t i g a t i o n ,  534 F. Supp. 1046, 

(Footnote  Continued) 



vol .  4 ,  pp. 616.) The d i s t r i c t  c o u r t  d i scounted  Rawls v .  

Z i e g l e r ,  107 So.2d 601 (F l a .  1958) -- a d e c i s i o n  i n  which 

t h i s  Court recognized and a p p l i e d  t h e  defense  -- because 

Rawls " involved a  neg l igence  c l a im  a s  d i s t i n g u i s h e d  from t h e  

i n s t a n t  c a s e  i nvo lv ing  s t r i c t  p roduc ts  l i a b i l i t y  and t h e  

a l l e g a t i o n  of  f a i l u r e  t o  warn." (R.  a t  vo l .  4 ,  p. 617.) 

The c o u r t  concluded t h a t  Rawls was t h e r e f o r e  " n o t  pe r suas ive  

a u t h o r i t y  f o r  t h e  de fendan t ' s  p r o p o s i t i o n  t h a t  t h e  F l o r i d a  

c o u r t s  would l i k e l y  adopt  t h e  government s p e c i f i c a t i o n  

defense  i n  t h e  c a s e  a t  bar . "  (Id.) 2 

- - - - --- - - 

(Footnote  Continued) 
1057 (E.D.N.Y. 1982) .  

(R. a t  vo l .  4 ,  p. 617.) 

The d i s t r i c t  c o u r t  a l s o  r u l e d  t h a t  t h e r e  e x i s t e d  
genuine i s s u e s  of m a t e r i a l  f a c t  (concerning t h e  r e l a t i v e  
knowledge of  Eagle-Picher and o f  t h e  United S t a t e s  
Government r ega rd ing  t h e  hazards  a s s o c i a t e d  w i t h  
occupa t iona l  exposure t o  a s b e s t o s )  which rendered t h e  e n t r y  
of summary judgment i n a p p r o p r i a t e .  (R.  a t  v o l .  4 ,  p. 618.) 

' ~ a ~ l e - ~ i c h e r  subsequent ly  moved t h e  d i s t r i c t  c o u r t  t o  
r econs ide r  i t s  r u l i n g  t h a t  thePgovernment s p e c i f i c a t i o n  
defense  w a s  i n a p p l i c a b l e  t o  s t r i c t - l i a b i l i t y  c la ims  under 
F l o r i d a  law. (R. a t  v o l .  4 ,  pp. 619-20.) Eagle-Picher 
argued t h a t ,  i n  R a w l s  v. Z i e g l e r ,  supra ,  t h i s  Court  had 
r u l e d  t h a t  an independent c o n t r a c t o r  who non-negl igent ly  
fo l lows  t h e  p l a n s  and s p e c i f i c a t i o n s  provided by h i s  
employer i s  immune from p r o d u c t - l i a b i l i t y  c la ims  by t h i r d  
p a r t i e s .  Moreover, ~ a ~ l e - p i c h e r  po in t ed -ou t  t o  t h e  c o u r t  
t h a t ,  under Roland v. Sumper c r e e k  Drainage D i s t r i c t ,  4 F.2d 
719 (S.D. Fla .  19251, an independent c o n t r a c t o r  i s  immune 
from - t h i r d - p a r t y  l i a b i l i t y  where he fo l lows  t h e  p l a n s  and 
s p e c i f i c a t i o n s  provided by t h e  s t a t e  government. The 
d i s t r i c t  c o u r t  denied Eagle -P icher ' s  motion f o r  
r e c o n s i d e r a t i o n  wi thou t  op in ion  . (R.  a t  v o l .  4 ,  p. 629.) 
Eagle-Picher d i d  n o t  seek r e c o n s i d e r a t i o n  o f  t h e  d i s t r i c t  
c o u r t ' s  de t e rmina t ion  t h a t  t h e r e  e x i s t s  a genuine i s s u e  of  
m a t e r i a l  f a c t  w i th  r e s p e c t  t o  t h e  " r e l a t i v e  knowledge" 
element of t h e  defense .  



P l a i n t i f f  then  moved t h e  d i s t r i c t  c o u r t  t o  s t r i k e  t h e  

government s p e c i f i c a t i o n  defense  from Eagle -P icher ' s  answer. 

(R.  v o l .  4 ,  pp. 635-38.)' The d i s t r i c t  c o u r t  g r an t ed  

p l a i n t i f f ' s  motion, aga in  s t a t i n g  t h a t  " t h e r e  a r e  no F l o r i d a  

c a s e s  which have e x p l i c i t l y  recognized o r  a p p l i e d  t h e  

government s p e c i f i c a t i o n  defense"  i n  a s t r i c t - l i a b i l i t y  

con tex t .  (R .  a t  v o l .  4 ,  p. 711.) 4 

' ~ a ~ l e - ~ i c h e r  opposed t h a t  motion, a rgu ing ,  i n t e r  a l i a ,  
(i) t h a t ,  a l though  t h e  F l o r i d a  c o u r t s  had n o t  e x p l i c i t l y  
recognized t h e  defense  i n  t h e  p r e c i s e  c i rcumstances  

- 

presen ted  he re ,  t hey  would recognize  t h e  defense  i f  
p resen ted  wi th  t h e  i s s u e ;  (ii) t h a t  m a t e r i a l  i s s u e s  of  f a c t  
e x i s t e d  which made t h e  summary s t r i k i n g  o f  t h e  defense  here  
i n a p p r o p r i a t e ;  and (iii) t h a t  t h e  d i s t r i c t  c o u r t  should a l s o  
add res s  t h e  a v a i l a b i l i t y  of  t h e  defense  a s  a ma t t e r  o f  
f e d e r a l  common law. See Defendant Eagle-Picher I n d u s t r i e s ,  
I n c . ' s  Memorandum of Law i n  Opposi t ion t o  P l a i n t i f f ' s  Motion 
t o  S t r i k e  Government S p e c i f i c a t i o n  Defense, a t  3-6, 6-8, 
8-11 ( f i l e d  Oct. 16 ,  1984) .  (R.  a t  vo l .  4 ,  pp. 641-710.) 

I n  suppor t  of i t s  sugges t ion  t h a t  t h e  a v a i l a b i l i t y  - v e l  
non of t h e  defense  should a l s o  be addressed a s  a ma t t e r  o f  - 
f e d e r a l  common law, Eagle-Picher c i t e d  In  r e  "Agent Orange" 
Product  L i a b i l i t y  L i t i g a t i o n ,  597 F. Supp. 740, 845-47 
(E.D.N.Y.  1984) .  S ince  t h e  conc lus ion  of  t h e  proceedings  i n  
t h e  d i s t r i c t  c b u r t ,  a t  l e a s t  two f e d e r a l  c o u r t s  of  appea ls  
have t r e a t e d  and upheld t h e  v a l i d i t v  of t h e  defense  a s  a 

L a -~ 

mat t e r  of f e d e r a l  common law. See Bynum v. FMC Corp., 770 
F.2d 556, 567-68 ( 5 t h  C i r .  1985);~outsoubos v. Boeing 
Ver to l ,  755 F.2d 352, 354-55 (3d C i r . ) ,  c e r t .  den ied ,  54 
U.S.L.W. 3323 (U.S. Oct. 7 ,  1985) .  

4 ~ a d  t h e  d i s t r i c t  c o u r t  n o t  s t r i c k e n  t h e  defense  from 
Eagle -P icher ' s  answer, Eagle-Picher would have demonstrated 
conc lus ive ly  t h a t  it has  s a t i s f i e d  a l l  e lements  of  t h e  
government s p e c i f i c a t i o n  defense .  F i r s t ,  Eagle-Picher 
manufactured Super 66 according t o  government s p e c i f i c a t i o n s  
which d i c t a t e d  s p e c i f i c  p roduc t  c o n t e n t  -- e x p r e s s l y  
r e q u i r i n g  t h e  u se  of  a s b e s t o s  -- and set r i g o r o u s  
performance, i n s p e c t i o n  and t e s t i n g  s t anda rds .  
(Supplemental Record [ h e r e i n a f t e r  c i t e d  a s  "Supp. R. " 1  pp. 
2 1 - 2 4 ,  87-89, 95-98.) Second, t h e  Government t e s t e d  and 

(Footnote  Continued) 



On February 26, 1985, t h e  d i s t r i c t  c o u r t  d i r e c t e d  e n t r y  

of f i n a l  judgment i n  favor  of  p l a i n t i f f  and a g a i n s t  Eagle- 

P icher .  (R.  a t  v o l .  4 ,  pp. 714-15.) Eagle-Picher thereupon 

appealed t o  t h e  Court  of Appeals f o r  t h e  Eleventh C i r c u i t ,  

pursuant  t o  28 U.S.C. S 1291. 

On September 9 ,  1986, t h e  c o u r t  of appea l s  "determined 

t h a t  t h i s  c a s e  p r e s e n t s  a c o n t r o l l i n g  q u e s t i o n  of  law which 

should be c e r t i f i e d  t o  t h e  F l o r i d a  Supreme Court ."  Dorse v .  

Armstrong World I n d u s t r i e s ,  I nc . ,  No. 85-5334 ( l l t h  C i r .  

Sep t .  9 ,  1986) ( S l i p  Opinion,  a t  5106-07). 

(Footnote  Continued) 
approved Super 66, which complied a t  a l l  t i m e s  w i th  t h e  
government s p e c i f i c a t i o n s  and a l l  r e l e v a n t  s t anda rds .  
(Supp. R.  a t  pp. 24-31, 87-90, 98-99.) Thi rd ,  t h e  
Government was aware a t  l e a s t  a s  e a r l y  a s  1939 of  t h e  
hazards  of exposure  t o  asbes tos -conta in ing  i n s u l a t i o n  
produc ts  a t  t h e  New York Naval Shipyard,  where p l a i n t i f f ' s  
decedent  was employed. (Supp. R. a t  pp. 35-46. ) By 
c o n t r a s t ,  Eagle-Picher had no such knowledge o f  t h e s e  r i s k s  
u n t i l  many y e a r s  l a t e r .  (Supp. R. a t  pp. 46-52, 99-100.) 

'with Eagle-Picher depr ived  of  i t s  p r i n c i p a l  defense  t o  
p l a i n t i f f ' s  c l a ims ,  t h e  p a r t i e s  and t h e  c o u r t  a l l  recognized 
t h a t  no purpose would b e  se rved  by a t r i a l  on t h e  q u e s t i o n  
of l i a b i l i t y .  I n  t h e  i n t e r e s t  of  avo id ing  w a s t e f u l  expense 
and de l ay ,  and i n  t h e  i n t e r e s t  of  j u d i c i a l  economy, t h e  
p a r t i e s  e n t e r e d  i n t o  -- and t h e  d i s t r i c t  c o u r t  approved -- a 
" S t i p u l a t i o n  f o r  Judgment" ( R .  a t  v o l .  4 ,  pp. 716-18), by 
which Eagle-Picher (i) s t i p u l a t e d  t o  t h e  e n t r y  o f  f i n a l  
judgment i n  favor  of t h e  p l a i n t i f f ,  s u b j e c t  t o  i t s  cont inued 
o b j e c t i o n  t o  t h e  d i s t r i c t  c o u r t ' s  d i sa l lowance  of  t h e  
government c o n t r a c t  s p e c i f i c a t i o n  defense ;  (ii) cont inued t o  
a s s e r t  i t s  r i g h t  t o  prove e n t i t l e m e n t  t o  t h e  p r o t e c t i o n  of  
t h a t  defense ;  and (iii) preserved  i t s  r i g h t  t o  appea l  from 
t h e  d i s t r i c t  c o u r t ' s  s t r i k i n g  t h e  defense .  See Dorse v.  
Armstrong World I n d u s t r i e s ,  I nc . ,  No. 85-5334 ( l l t h  C i r .  
Sept .  9, 1986) ( S l i p  Opinion, a t  5108, 5110-11 & n .4 ) .  



ISSUE PRESENTED FOR REVIEW 

A s  a r t i c u l a t e d  by t h e  c o u r t  o f  a p p e a l s ,  t h e  i s s u e  

p r e s e n t e d  f o r  r e s o l u t i o n  by t h i s  Cour t  i s  t h e  fo l lowing :  

May t h e  de f endan t  i n  a  s t r i c t  p r o d u c t s  
l i a b i l i t y  c a s e  avo id  l i a b i l i t y  by 
a l l e g i n g  and showing t h a t  (1) it manu- 
f a c t u r e d  and s o l d  i t s  p roduc t  i n  accord-  
ance  w i t h  mandatory s p e c i f i c a t i o n s  s e t  
f o r t h  i n  government c o n t r a c t s ,  and 
(2 )  it a p p r i s e d  t h e  government o f  any 
h a z a r d s  a s s o c i a t e d  w i t h  t h e  p roduc t  t h a t  
it knew o f  and o f  which t h e  government 
was n o t  aware? 

Id .  ( S l i p  Opinion,  a t  5111) .  
7 

SUMMARY OF ARGUMENT 

The government c o n t r a c t  s p e c i f i c a t i o n  d e f e n s e  i s  a n  

a b s o l u t e  d e f e n s e  t o  p r o d u c t - l i a b i l i t y  c l a i m s  a g a i n s t  

government-contrac t  manu fac tu r e r s ,  where, a s  he r e :  

1. The Government e s t a b l i s h e d  and c o n t r a c t u a l l y  

en fo r ced  s p e c i f i c a t i o n s  p u r s u a n t  t o  which t h e  a l l e g e d l y  

i n j u r i o u s  p roduc t  was manufactured and p rocured ;  

2. The p roduc t  compl ied  w i t h  t h e  Government's 

s p e c i f i c a t i o n s  i n  a l l  m a t e r i a l  r e s p e c t s ;  and 

3. The Government pos se s sed  knowledge concern ing  

h a z a r d s  a s s o c i a t e d  w i t h  t h e  u se  o f  t h e  p roduc t  which 

was g r e a t e r  t h a n  o r  e q u a l  t o  t h a t  o f  t h e  manufac tu re r .  

See Burgess  v. Colorado Serum Co., 772 F.2d 844 ( 1 1 t h  C i r .  

1985) ( app ly ing  Alabama l a w ) ;  I n  re A i r  Crash  D i s a s t e r  a t  

Mannheim Germany, 769 F.2d 115 (3d C i r .  1985) ( app ly ing  

Pennsylvania  l a w ) ;  Koutsoubos v .  Boeing V e r t o l ,  

(3d C i r .  1985) ( app ly ing  f e d e r a l  common l a w ) ;  I n  re "Agent 



Orange" Product  L i a b i l i t y  L i t i g a t i o n ,  597 F. Supp. 740 

(E .D.N.Y.  1984) ("Agent Orange 111") ( f e d e r a l  common law) ;  

In  r e  "Agent Orange" Product L i a b i l i t y  L i t i g a t i o n ,  534 

(E.D.N.Y.  c e r t .  den ied ,  465 U.S. 

1 0 4  S.Ct. 1417, 79 L.Ed.2d 743 (1984) ("Agent Orange 11")  

(same);  I n  r e  "Agent Orange" Product  L i a b i l i t y  L i t i g a t i o n ,  

506 F. Supp. 762 ( E . D . N . Y . ) ,  r e v ' d  on o t h e r  grounds,  635 

(2d C i r .  c e r t .  den ied ,  465 U.S. 

S.Ct. 1417, 79 L.Ed.2d 743 (1984) ("Agent Orange I " )  (same). 

Although it has  never had occas ion  t o  add res s  t h e  

a v a i l a b i l i t y  of  t h e  government c o n t r a c t  s p e c i f i c a t i o n  

defense  i n  t h e  p r e c i s e  c i rcumstances  presen ted  h e r e ,  t h i s  

Court has long recognized t h a t ,  

a s  t o  independent c o n t r a c t o r s ,  a l l  
a u t h o r i t i e s  recognize  t h a t  t h e r e  i s  no 
l i a b i l i t y  i f  t h e  c o n t r a c t o r  merely 
fo l lows  t h e  p l ans ,  d i r e c t i o n s  and 
s p e c i f i c a t i o n s  of h i s  employer, s i n c e  i n  
t h a t  c a s e  t h e  r e s p o n s i b i l i t y  i s  assumed 
by t h e  employer, a t  l e a s t  where t h e  
p l a n s  a r e  n o t  s o  obviously  dangerous 
t h a t  no reasonable  man would fo l low 
them. 

Rawls v.  Z i e g l e r ,  (F la .  Accord, 

Roland v. Jumper Creek Drainage D i s t r i c t ,  4 F.2d 719, 721-22 

(S.D. F la .  1925) .  This  i s  t h e  b a s i c  p r i n c i p l e  from which 

t h e  modern government c o n t r a c t  s p e c i f i c a t i o n  defense  i s  

de r ived ,  and on t h e  b a s i s  of  which numerous j u r i s d i c t i o n s  

have s p e c i f i c a l l y  adopted and a p p l i e d  t h a t  defense  i n  

c i rcumstances  s i m i l a r  t o  t h o s e  presen ted  he re .  



The overwhelming weigh t  o f  a u t h o r i t y b  and compel l ing  

6  See ,  e .g . ,  Tozer v .  LTV Corp.,  792 F.2d 403 ( 4 t h  C i r .  
1986) (manufac tu re r  o f  d e f e c t i v e  a i r p l a n e  p a r t  r e l i e v e d  from 
l i a b i l i t y ,  under  any t h e o r y ,  where manufac tu re r  f u l l y  
complied w i t h  government s p e c i f i c a t i o n s  and d i d  n o t  f a i l  t o  
n o t i f y  government o f  dange r s  unknown t o  government) ;  Dowd v .  
Tex t ron ,  I n c . ,  792 F.2d 409 ( 4 t h  C i r .  1986) (manufac tu re r  o f  
d e f e c t i v e  h e l i c o p t e r  r o t o r  sys tem n o t  l i a b l e  where manu- 
f a c t u r e r  modi f i ed  t h e  r o t o r  d e s i g n  under  d i r e c t i o n  o f  t h e  
Navy); Burgess  v .  Colorado Serum Co., I nc . ,  772 F.2d 844 
(11 th  C i r .  1985) (manufac tu re r  o f  b r u c e l l o s i s  v a c c i n e  n o t  
l i a b l e  t o  i n j u r e d  v e t e r i n a r i a n  where v a c c i n e  was produced 
p u r s u a n t  t o  d e t a i l e d  government s p e c i f i c a t i o n s ) ;  Bynum v .  
FMC Corp.,  770 F.2d 556 ( 5 t h  C i r .  1985) (manufacture  o f  
c a r g o  c a r r i e r  i n  compliance w i t h  government s p e c i f i c a t i o n s  
s h i e l d s  c o n t r a c t o r  from n e g l i g e n c e ,  b reach  o f  wa r r an ty  and 
s t r ic t  l i a b i l i t y  c l a i m s ) ;  I n  re A i r  Crash D i s a s t e r  a t  
Mannheim Germany, 769 F.2d 115 (3d C i r .  1 9 8 5 ) ,  cer t .  den ied  
sub. nom. E s c h l e r  v .  Boeing Co., 470 U.S. , 106 S.Ct.  851, 
84 L.Ed. 2d 432 (1986) (manufac tu re r  r e l i e v a  from l i a b i l i t y  
where it fol lowed government d e s i g n  s p e c i f i c a t i o n s  and no 
d e s i g n  m o d i f i c a t i o n s  cou ld  b e  made w i t h o u t  p r i o r  government 
rev iew and t e s t i n g ) ;  T i l l e t t  v .  J.I. Case Co., 756 F.2d 591 
( 7 t h  C i r .  1985) (manufac tu re r  r e l i e v e d  from l i a b i l i t y  where 
commercial p r o d u c t  was i n s p e c t e d  and approved by t h e  govern-  
ment) ; Koutsoubos v.  Boeing V e r t o l ,  755 F. 2d 352 (3d C i r .  
1 9 8 5 ) ,  a f f ' g  553 F. Supp. 340 ( E . D .  Pa. 1 9 8 2 ) ,  cer t .  den i ed ,  
54 U.S.L.W. 3323 (U.S. O c t .  7 ,  1985) (manufac tu re r  o f  . . 

d e f e c t i v e l y  des igned  h e l i c o p t e r  abso lved  from l i a b i l i t y  i n  
s t r i c t  l i a b i l i t y  and neg l i gence  by v i r t u e  o f  compliance w i t h  - - 
government s p e c i f i c a t i o n s )  ; ~ c ~ a ~ - v .  Rockwell ~ n t e r n a t i o n a l  
Corp. ,  704 F.2d 4 4 4  ( 9 t h  C i r .  1 9 8 3 ) ,  cer t .  d e n i e d ,  464 U.S. 
1043 (1984) ( s t r ic t  l i a b i l i t y  c l a i m s  f o r  i n j u r i e s  s u s t a i n e d  
a s  a  r e s u l t  o f  d e f e c t i v e l y  des igned  a i r c r a f t  e j e c t i o n  sys tem 
d e f e a t e d  by m a n u f a c t u r e r ' s  compliance w i t h  government-approved 
s p e c i f i c a t i o n s )  ; Brown v .  ~ a t e ; ~ i l l a r  ~ r a c t o r  Co., 741 F; 2d 
656 (3d C i r .  1984) ("Brown 11") ; Brown v. C a t e r p i l l a r  
T r a c t o r  Co., 696 F.2d 246 (3d C i r .  1982) ("Brown I") 
(manufacture  o f  b u l l d o z e r  i n  accordance  w i t h  government 
c o n t r a c t  s p e c i f i c a t i o n s  p r o v i d e s  a  complete  d e f e n s e  t o  
p e r s o n a l  i n j u r y  c l a i m s  based on f a i l u r e  t o  i n c l u d e  s a f e t y  
d e v i c e ,  whether  phrased  i n  neg l i gence ,  s t r i c t  l i a b i l i t y ,  o r  
b reach  o f  w a r r a n t y ) ;  Myers v . - u n i t e d  S t a t e s ,  323 F.2d 580 
( 9 t h  C i r .  1963) (compliance w i t h  qovernment s p e c i f i c a t i o n s  . . 

d e f e a t s  t o r t  a c t i o n  a r i s i n g  o u t  o f  f a u l t y  road  c o n s t r u c t i o n ) ;  
I n  re "Agent Orange" Produc t  L i a b i l i t y  L i t i q a t i o n ,  597 
F. Supp. 740 ( E . D . N . Y .  1984) - - 

(Foo tno t e  Cont inued)  



p u b l i c  p o l i c y  c o n s i d e r a t i o n s  -- founded i n  t h e  d o c t r i n e  o f  

s e p a r a t i o n  o f  powers, t h e  need f o r  o r d e r l y  and r a t i o n a l  

government procurement ,  and b a s i c  n o t i o n s  o f  f a i r n e s s  -- 
s u p p o r t  t h e  adop t i on  and a p p l i c a t i o n  o f  t h e  government 

(Foo tno te  Cont inued)  
("Agent Orange 111"); I n  re "Agent Orangen Produc t  L i a b i l i t ~  
L i t i g a t i o n ,  534 F. Supp. 1046,  1054 n .1  (E .D.N.Y.  1982) 
("Agent Orange 11"); I n  re "Agent Orangen Produc t  L i a b i l i t y  
L i t i g a t i o n ,  506 F. Supp. 762 ( E . D . N . Y . ) ,  r e v ' d  on o t h e r  
g rounds ,  635 F.2d 987 (2d C i r .  1980) ("Agent Orange I n )  
( s u p p l i e r s  o f  chemica l  d e f o l i a n t  n o t  l i a b l e  f o r  i n  j u r i e s  

where manu fac tu r e r s  complied w i t h  government s p e c i f i c a t i o n s  
and d i d  n o t  concea l  knowledge o f  haza rd s  from t h e  
government) ;  Green v.  I C I  America, I nc . ,  362 F. Supp. 1263 
(E .D .  Tenn. 1973) ( c o n t r a c t o r  n o t  l i a b l e  f o r  nu i s ance  
c r e a t e d  by o p e r a t i o n  o f  p l a n t  i n  accordance  w i t h  government 
s p e c i f i c a t i o n s ) ;  L i t t l e h a l e  v.  E . I .  duPont de  Nemours & Co., 
268 F. Supp. 791, 803-04 n.17 (S.D.N.Y.), a f f ' d ,  380 F.2d 
274 (2d C i r .  1967) (compliance w i t h  m i l i t a r y  s p e c i f i c a t i o n s ,  
which d i d  n o t  r e q u i r e  warn ings ,  a b s o l v e s  manufac tu re r  o f  
l i a b i l i t y  f o r  p remature ly  exp lod ing  d e t o n a t o r  c a p s ) ;  
Dolphin Gardens,  Inc .  v .  Uni ted  S t a t e s ,  243 F. Supp. 824 (D.  
Conn. 1965) ( s u i t  f o r  damages r e s u l t i n g  from fumes from 
improper ly  p l a c e d  d redge  s o i l  b a r r e d  by c o n t r a c t o r ' s  
compliance w i t h  government p l a n s ) ;  McLaughlin v.  S ikorsky  
A i r c r a f t ,  148 Ca l .  App. 3d 203, 195 Cal .  Rp t r .  764 (1983) 
( de f ense  a v a i l a b l e  t o  d e f e a t  s t r i c t  l i a b i l i t y  c l a i m s ) ;  Hunt 
v.  B l a s i u s ,  55 I l l .  App. 2d 14 ,  370 N.E.2d 617 (1977 ) ,  
a f f ' d ,  74 I11.2d 203, 384 N.E.2d 368 (1978) (compl iance  w i t h  
government s p e c i f i c a t i o n s  i n s u l a t e s  c o n t r a c t o r  from 
l i a b i l i t y  f o r  a l l e g e d l y  u n s a f e  highway s i g n p o s t s )  ; McCabe 
Powers Body Co. v .  Sharp ,  594 S.W.2d 592 (Ky. 1980) 
(manufac tu re r  n o t  l i a b l e  f o r  i n j u r i e s  caused  by d e f e c t i v e  
d e s i g n  and f a i l u r e  t o  warn where a e r i a l  boom was 
manufactured i n  compliance w i t h  government s p e c i f i c a t i o n s ) ;  
Sanner v .  Ford ~ o t o r  Co., 144 N.J. Super.  1 , 3 6 4  A.2d 846 
(Law Div. 1 9 7 6 ) ,  a f f ' d ,  154 N . J .  Super.  407, 381 A.2d 805 
(App. Div. 1 9 7 7 ) ,  cer t .  den i ed ,  75 N . J .  616, 384 A.2d 846 
(197 8)  ( adherence  t o  m i l i t a r y  s p e c i f i c a t i o n s  s h i e l d s  
manufac tu re r  from l i a b i l i t y  f o r  d e f e c t i v e l y  des igned  j e eps )  ; 
Casabianca  v .  Casabianca ,  104 Misc.2d 348, 428 N.Y.S.2d 400 
(Sup. C t .  Bronx Cty. 1980) (manufac tu re r  n o t  l i a b l e  f o r  
d e f e c t i v e  dough-making machine s u p p l i e d  p u r s u a n t  t o  m i l i t a r y  
s p e c i f i c a t i o n s ) ;  v a l l e y  Forge ~ a r d e n s ,  1nc. v.  James D. 
Mor r i s sev ,  I n c . ,  385 Pa. 477, 123 A.2d 888 (1956) 
( c o n t r a c t b r  immbne from l i a b i l i t y  where work was. performed 
i n  accordance  w i t h  government p l a n s  and s p e c i f i c a t i o n s ) .  



c o n t r a c t  s p e c i f i c a t i o n  de fense ,  a s  a  ma t t e r  of  F l o r i d a  law, 

i n  t h e  i n s t a n t  l i t i g a t i o n .  

F i n a l l y ,  a p p l i c a t i o n  of  t h e  government c o n t r a c t  spec i -  

f i c a t i o n  defense  i s  warranted he re  n o t  on ly  i n  defense  of  

negl igence c l a ims ,  b u t  a l s o  a s  a  b a r  t o  s t r i c t - l i a b i l i t y  

c la ims  such a s  t h o s e  advanced by t h e  p l a i n t i f f  i n  t h i s  ca se .  

Notwithstanding t h e  r e s e r v a t i o n s  expressed  by t h e  d i s t r i c t  

c o u r t  i n  i t s  c o n s i d e r a t i o n  o f  t h i s  c a s e ,  a p p l i c a t i o n  of  t h e  

defense  h e r e  i s  e n t i r e l y  c o n s i s t e n t  w i th ,  and would n o t  i n  

any r e s p e c t  f r u s t r a t e ,  t hose  p u b l i c  p o l i c i e s  under ly ing  

F l o r i d a ' s  s t r i c t  p roduc ts  l i a b i l i t y  law. 

For a l l  of  t h e s e  r ea sons ,  a s  set  f o r t h  more f u l l y  

hereinbelow, t h i s  Court  should now r u l e  e x p r e s s l y  t h a t  a  

government c o n t r a c t o r l d e f e n d a n t  i n  a  s t r i c t  p roduc t s  l i a b i l i t y  

case  may avoid  l i a b i l i t y  by a l l e g i n g  ( a s  Eagle-Picher has  

a l l e g e d )  and showing ( a s  Eagle-Picher i s  prepared  t o  show) 

t h a t  (1) it manufactured and s o l d  i t s  produc t  i n  accordance 

wi th  mandatory s p e c i f i c a t i o n s  s e t  f o r t h  i n  government 

c o n t r a c t s ,  and ( 2 )  it a p p r i s e d  t h e  government of  any hazards  

a s s o c i a t e d  w i t h  t h e  product  t h a t  it knew o f  and o f  which t h e  

government was n o t  aware. 



ARGUMENT 

I .  F l o r i d a  Law Already Recognizes t h e  Bas ic  
P r i n c i p l e s  Underlying Appl ica t ion  o f  t h e  
Government Cont rac t  S ~ e c i f i c a t i o n  Defense. 

The government c o n t r a c t  s p e c i f i c a t i o n  defense  d e r i v e s  

from t h e  e s t a b l i s h e d  t o r t  p r i n c i p l e ,  recognized by t h e  

c o u r t s  a t  l e a s t  s i n c e  1 9 2 4 , ~  t h a t  an independent c o n t r a c t o r  

i s  n o t  l i a b l e  t o  t h i r d  p a r t i e s  i n j u r e d  a s  t h e  r e s u l t  o f  h i s  

a c t i v i t i e s  " i f  he has  merely c a r r i e d  o u t  c a r e f u l l y  t h e  

p l ans ,  s p e c i f i c a t i o n s  and d i r e c t i o n s  given him, s i n c e  i n  

t h a t  c a s e  t h e  r e s p o n s i b i l i t y  i s  assumed by t h e  employer, a t  

l e a s t  where t h e  p l a n s  a r e  n o t  s o  obviously  d e f e c t i v e  and 

dangerous t h a t  no reasonable  man would fo l low them." W. 

P ros se r ,  Law of  T o r t s  S 1 0 4 ,  a t  681 ( 4 t h  ed.  1971) .  8  

I See Ryan v. Feeney & Sheehan Bldg. Co., 239 N.Y. 43, 
4 4 ,  145 N.E. 321, 321-22 (1924) ("A b u i l d e r  o r  c o n t r a c t o r  i s  
j u s t i f i e d  i n  r e l y i n g  upon t h e  p l a n s  and s p e c i f i c a t i o n s  which 
he has c o n t r a c t e d  t o  fol low,  u n l e s s  t hey  a r e  s o  appa ren t ly  
d e f e c t i v e  t h a t  an o rd ina ry  b u i l d e r  of o rd ina ry  prudence 
would be p u t  upon n o t i c e  t h a t  t h e  work was dangerous and 
l i k e l y  t o  cause  i n j u r y .  " )  . 

8 See e .g . ,  Gar r i son  v. Rohm & Hass Co., 492 F.2d 346, - 
351-53 ( 6 t h  C i r .  1974) (d i smis s ing  v a r i o u s  c la ims ,  i nc lud ing  
s t r i c t  l i a b i l i t y  c la im of f a i l u r e  t o  warn, f o r  i n j u r i e s  
r e s u l t i n g  form d o l l y  manufactured pursuant  t o  s p e c i f i c a t i o n s  
prepared by p l a i n t i f f ' s  employer) ;  Spangler  v. Kranco, Inc . ,  
481 F.2d 373, 375 ( 4 t h  C i r .  1973) (d i smiss ing  c la ims  f o r  
i n j u r i e s  r e s u l t i n g  from a  c r a n e  manufac tured- in  accordance 
wi th  s p e c i f i c a t i o n s  provided by de fendan t ' s  customer) ; Orion 
Insurance Co., Ltd. v. United Technologies Corp., 502 
F. Supp. 173, 176 (E.D.  Pa. 1980) (d i smiss ing  s t r i c t  
l i a b i l i t y  c l a im  a g a i n s t  a  manufacturer  of a  h e l i c o p t e r  
component, based upon d e f e c t i v e  des ign  and manufacture,  on 
t h e  ground t h a t  t h e  manufacturer  had produced t h e  component 
i n  compliance w i t h  s p e c i f i c a t i o n s  i s s u e d  by a  t h i r d  p a r t y ) ;  
Davis v. Henderlong Lumber Co., 221 F. Supp. 129, 134 (N.D.  

(Footnote  Continued) 



The United S t a t e s  Supreme Court  f i r s t  recognized t h e  

government c o n t r a c t  s p e c i f i c a t i o n  defense  i n  Yearsley v.  W. 

A .  Ross Cons t ruc t ion  Co., 309 U.S. 18,  60 S.Ct. 413, 84 

L.Ed. 554 (1940) ,  holding t h a t  a  f e d e r a l  c o n t r a c t o r  was n o t  

l i a b l e  f o r  i n j u r i e s  t o  p r i v a t e  p rope r ty  r e s u l t i n g  from 

e r o s i o n  caused by t h e  c o n t r a c t o r ' s  c o n s t r u c t i o n  o f  d i k e s  i n  

accordance w i t h  government p l ans .  The same p r i n c i p l e  has  

been a p p l i e d  i n  a  wide v a r i e t y  of  c a s e s  t o  d e f e a t  c la ims  

sounding bo th  i n  neg l igence  and i n  s t r i c t  l i a b i l i t y  f o r  

i n j u r i e s  r e s u l t i n g  from a  manufac tu re r ' s  compliance wi th  

s p e c i f i c a t i o n s  i s s u e d  by i t s  customer. 

I n  1925, some 15 y e a r s  be fo re  t h e  United S t a t e s  Supreme 

C o u r t ' s  d e c i s i o n  i n  Years ley,  t h e  United S t a t e s  D i s t r i c t  

Court  f o r  t h e  Southern D i s t r i c t  o f  F l o r i d a  i t s e l f  recognized 

and adopted t h e  p r i n c i p l e s  upon which t h e  government c o n t r a c t  

s p e c i f i c a t i o n  defense  i s  based.  I n  Roland v. Jumper Creek 

Drainage D i s t r i c t ,  supra ,  t h e  c o u r t  he ld  t h a t  a  c o n t r a c t o r  

was n o t  l i a b l e  f o r  i n j u r i e s  t o  p r i v a t e  p rope r ty  r e s u l t i n g  

from an overf low caused by t h e  c o n s t r u c t i o n  of  c a n a l s  and 

d i t c h e s  i n  accordance w i t h  p l a n s  and s p e c i f i c a t i o n s  approved 

and provided by t h e  s t a t e  d ra inage  d i s t r i c t :  

" [Tlhe d i t c h  being cons t ruc t ed  by t h e  
s t a t e  a c t i n g  through i t s  l o c a l  agenc ie s  
i n  t h e  e x e r c i s e  of  i t s  power of  eminent 
domain, t h e  c o n t r a c t o r  and l a b o r e r s  who 

(Footnote  Continued) 
Ind. 1963) (d i smiss ing  c la ims  a g a i n s t  prime and 
subcon t r ac to r  f o r  p l a i n t i f f ' s  exposure t o  t o x i c  l a b o r a t o r y  
fumes on ground t h a t  l a b o r a t o r y  had been c o n s t r u c t e d  i n  
compliance w i t h  p l a n s  furn i shed  by p l a i n t i f f ' s  employer) .  



do t h e  work of a c t u a l  excavat ion a r e  n o t  
l i a b l e  f o r  damages which n a t u r a l l y  
r e s u l t  t o  s a i d  l ands  from c a r r y i n g  t h e  
scheme o r  p l a n  of  d r a i n a s e  i n t o  execut ion .  
In  o t h e r  words, i f  t h e  c o n t r a c t o r  o r  
l a b o r e r  makes t h e  d i t c h  s u b s t a n t i a l l v  i n  
accordance wi th  t h e  p l an  furn i shed  him, 
t a k i n g  reasonable  c a r e  . . . he i s  n o t  
charged w i t h  r e s p o n s i b i l i t y  f o r  i n j u r i o u s  
e f f e c t s  which n a t u r a l l v  fo l low t h e  * 
[ s t a t e  government] au tho r i zed  improvement." 

4 F.2d a t  722 (quot ing  F i tzq ibbon  v .  Western Dredging Co. 

1 4 1  Iowa 328, 117 N.W. 878 (1908) )  (emphasis added) .  9  

Th i r ty - th ree  y e a r s  l a t e r ,  i n  Rawls v. Z i e g l e r  supra ,  

t h i s  Court ,  t o o ,  he ld  t h a t  an independent c o n t r a c t o r  who had 

non-negl igent ly  followed t h e  p l a n s  and s p e c i f i c a t i o n s  o f  h i s  

employer had a  complete defense  t o  product  l i a b i l i t y  claims: 

[A]s t o  independent c o n t r a c t o r s ,  a l l  
a u t h o r i t i e s  recognize  t h a t  t h e r e  i s  no 
l i a b i l i t y  i f  t h e  c o n t r a c t o r  merely 
fo l lows  t h e  p l a n s ,  d i r e c t i o n s  and 
s p e c i f i c a t i o n s  of  h i s  employer, s i n c e  i n  

 he import  of Roland was r e c e n t l y  underscored by t h e  
United S t a t e s  D i s t r i c t  Court f o r  t h e  Northern D i s t r i c t  of  
M i s s i s s i p p i ,  which adopted and a p p l i e d  t h e  modern government 
c o n t r a c t  s p e c i f i c a t i o n  t o  d e f e a t  s t r i c t - l i a b i l i t y  c la ims  
such a s  t h o s e  a s s e r t e d  here:  

Pub l i c  c o n t r a c t o r s  have long been 
accorded immunity from t o r t ~ u n d e r  s t a t e  
law when t h e  i n j u r y  complained o f  does 
n o t  r e s u l t  from performing t h e  work i n  a 
t o r t i o u s  manner, s e e ,  e .g. ,  Roland v .  - 
Jumper Creek Drainage D i s t r i c t ,  4 F.2d 
719, 721-22 (D.C. F l a .  1925) (non- 
l i a b i l i t y  of  c o n t r a c t o r  h i r e d  by s t a t e  
f o r  damage r e s u l t i n g  from c o n s t r u c t i o n  
according t o  p l a n s  o f  s t a t e ) .  

Bynum v.  General  Motors Corp., 599 F. Supp. 155,  156 (N.D. 
M i s s .  1984) ( recogniz ing  defense  a s  a  m a t t e r  of M i s s i s s i p p i  
l aw) ,  a f f ' d ,  770 F.2d 556 ( 5 t h  C i r .  1985) ( recogniz ing  
defense  a s  a  m a t t e r  o f  f e d e r a l  common l aw) .  



t h a t  c a s e  t h e  r e s p o n s i b i l i t y  i s  assumed 
by t h e  employer, a t  l e a s t  where t h e  
p l a n s  a r e  n o t  s o  obvious ly  dangerous 
t h a t  no reasonable  man would fo l low 
them. See t h e  Restatement,  T o r t s ,  
5 404, comment a . ,  p. 1093; P ros se r  on 
T o r t s ,  5 84, p. 697. 

107 So.2d a t  605. That  v i r t u a l l y  u n i v e r s a l l y  accepted 

p r i n c i p l e  i s  p r e c i s e l y  t h e  p r e c e d e n t a l  b a s i s  upon which most 

c o u r t s  have adopted and a p p l i e d  t h e  modern government 

c o n t r a c t  s p e c i f i c a t i o n  defense ,  i n  c i rcumstances  s i m i l a r  t o  

t hose  p re sen ted  he re ,  a s  a  b a r  t o  p r o d u c t - l i a b i l i t y  c la ims  

by i n j u r e d  t h i r d  p a r t i e s  such a s  M r .  and M r s .  Dorse. 10 

11. Important  Pub l i c  Po l i cy  Cons idera t ions  
Support  Appl ica t ion  o f  t h e  Government 
Cont rac t  S p e c i f i c a t i o n  Defense i n  t h e  
Circumstances Presen ted  Here. 

A t  t h e  h e a r t  of  t h e  modern government c o n t r a c t  s p e c i f i c a -  

t i o n  defense  i s  t h e  r e a l i z a t i o n  t h a t  t h e  impos i t ion  o f  

1°1ndeed, Rawls c o n s t i t u t e s  f a r  more compell ing 
s t a t e - c o u r t  p recedent  f o r  a p p l i c a t i o n  o f  t h e  government 
c o n t r a c t  s p e c i f i c a t i o n  defense  under F l o r i d a  law t h a n ,  f o r  
example, t h a t  which e x i s t e d  i n  Pennsylvania p r i o r  t o  t h e  
d e c i s i o n  o f  t h e  Court  of  Appeals f o r  t h e  Third  C i r c u i t  i n  
Brown v .  C a t e r p i l l a r  T rac to r  Co., 696 F.2d 246 (3d C i r .  
1982) .  I n  Brown, t h e  c o u r t  r u l e d  t h a t  t h e  manufacture o f  a  
bu l ldoze r  i n  accordance w i t h  government c o n t r a c t  
s p e c i f i c a t i o n s  provided a  complete defense ,  under 
Pennsylvania law, t o  pe r sona l  i n j u r y  c l a ims ,  whether such 
c la ims  w e r e  couched i n  t e r m s  o f  neg l igence ,  s t r i c t  
l i a b i l i t y ,  o r  breach o f  warranty .  I t  d i d  s o  d e s p i t e  t h e  
f a c t  t h a t  n e i t h e r  of  t h e  s t a t e  c o u r t  d e c i s i o n s  upon which it 
r e l i e d  -- Ference v. Booth & F l i n n  Co., 370 Pa. 400, 88 A.2d 
413 (1952) ,  and Val ley Forge Gardens, Inc.  v.  James D. 
Morr issey,  Inc . ,  385 Pa. 477, 123 A.2d 888 (1956) -- had 
involved produc t  l i a b i l i t y  c la ims .  See a l s o  In  re A i r  Crash 
D i s a s t e r  a t  Mannheim Germany, sup ra ,  769 F.2d a t  120-25. 



l i a b i l i t y  upon a government-contract  s u p p l i e r  s e r v e s  no 

s o c i e t a l  purpose where, a s  h e r e ,  t h e  government i t s e l f  i s  

t h e  decision-maker w i th  r e s p e c t  t o  p roduc t  c o n t e n t  and 

manufacture: 

[ T l o r t  l i a b i l i t y  p r i n c i p l e s  p rope r ly  
seek t o  impose l i a b i l i t y  on t h e  wrongdoer 
whose a c t  o r  omission caused t h e  i n j u r y ,  
n o t  on t h e  o the rwi se  innocent  c o n t r a c t o r  
whose on ly  r o l e  i n  caus ing  t h e  i n j u r y  
was t h e  proper  performance o f  a p l an  
supp l i ed  by t h e  government. 

Agent Orange I ,  sup ra ,  506 F. Supp. a t  793.  Th i s ,  o f  

course ,  i s  e s s e n t i a l l y  t h e  same r e a l i z a t i o n  r e f l e c t e d  by t h e  

Rawls and Roland d e c i s i o n s  i n  F l o r i d a .  When t h e  purchaser  

i s  a governmental e n t i t y ,  and t h e  t r a n s a c t i o n  involved i s  

formal ized government procurement, a d d i t i o n a l  p o l i c y  con- 

s i d e r a t i o n s  come t o  t h e  f o r e .  A s  an I l l i n o i s  a p p e l l a t e  

c o u r t  s u c c i n c t l y  expla ined  i n  Hunt v. B l a s i u s ,  supra:  

A government c o n t r a c t  must of  n e c e s s i t y  
be d i f f e r e n t  i n  n a t u r e  from p r i v a t e  
under tak ings .  Nearly a l l  government 
purchases  and c o n t r a c t s  a r e  t aken  by 
open b idd ing ;  n e c e s s i t y  e x i s t s  t o  o b t a i n  
t h e  w ides t  p o s s i b l e  f i e l d  of  b idde r s  i n  
o r d e r  t o  p re se rve  t a x  revenues.  Should 
b i d d e r s  f e e l  apprehens ive  t h a t  t hey  
might be sued f o r  fo l lowing  s p e c i f i c a -  
t i o n s ,  e i t h e r  of  two untoward r e s u l t s  
cou ld  ensue: (1) There would be no 
b i d s ,  o r  ( 2 )  b i d s  would be  i n f l a t e d  t o  
t a k e  c a r e  of any p o t e n t i a l  l i a b i l i t y .  
Pub l i c  p o l i c y  d i c t a t e s  t h a t  b i d d e r s  who 
comply s t r i c t l y  w i t h  governmental 
s p e c i f i c a t i o n s  should be sh i e lded  from 
l i a b i l i t v  i n  anv r e s ~ e c t  i n  which t h e  
produc t  complies . 

55 I l l .  App.3d a t  20, 370 N.E.2d a t  621-22 (emphasis  added) .  



A d d i t i o n a l ,  c o n s t i t u t i o n a l l y  based  p o l i c y  c o n s i d e r a t i o n s  

came i n t o  p l a y  where, a s  h e r e ,  t h e  p rocu r ing  governmental  

agency i s  a  b ranch  o f  t h e  Uni ted  S t a t e s  m i l i t a r y :  

[Hlo ld ing  m i l i t a r y  c o n t r a c t o r s  l i a b l e  
[ f o r  i n j u r i e s  caused  by dangerous  
p r o d u c t s  des igned  by t h e  m i l i t a r y ]  would 
" t h r u s t  t h e  j u d i c i a r y  i n t o  t h e  making o f  
m i l i t a r y  d e c i s i o n s .  Although judges  
must d e c i d e  c a s e s  from f i e l d s  o f  endeavor  
o f  which t h e y  know l i t t l e ,  t h e i r  o t h e r w i s e  
omnicompetence c o n f r o n t s  i t s  l i m i t s  i n  
m i l i t a r y  m a t t e r s .  A t  t h i s  p o i n t ,  it 
must be acknowledged, s e p a r a t i o n  o f  
powers becomes a  p rope r  concern."  

Koutsoubos v. Boeing V e r t o l ,  s u p r a ,  755 F.2d a t  354 (quo t i ng  

McKay v.  Rockwell I n t e r n a t i o n a l  Corp., 704 F.2d 4 4 4 ,  449 

( 9 t h  C i r .  See a l s o  I n  re  A i r  Crash  D i s a s t e r  a t  

Mannheim Germany, s u p r a ,  769 F.2d a t  121; T i l l e t t  v .  J.I. 

Case Co., 756 F.2d 591 ( 7 t h  C i r .  1985) .  I n  t h e  i n s t a n t  

c a s e ,  it has  been a l l e g e d  t h a t  t h e  Uni ted  S t a t e s  Navy (and 

o t h e r  m i l i t a r y  a g e n c i e s ) ,  f u l l y  a p p r i s e d  t h a t  exposure  t o  

a s b e s t o s  p r e s e n t e d  a  s e r i o u s  and immediate t h r e a t  t o  t h e  

h e a l t h  and s a f e t y  o f  s h i p y a r d  workers  such  a s  M r .  Dorse,  

n o n e t h e l e s s  de te rmined  t h a t  it was i m p e r a t i v e  t h a t  a s b e s t o s -  

c o n t a i n i n g  i n s u l a t i o n  p r o d u c t s  be used i n  t h e  c o n s t r u c t i o n  

and r e p a i r  o f  t h i s  N a t i o n ' s  n a v a l  f l e e t .  (Supp. R. a t  

22-23, 249-67.) A s  t h e  Cour t  o f  Appeals  f o r  t h e  Four th  

C i r c u i t  has  r e c e n t l y  exp l a ined  o f  such  d e c i s i o n s  by t h e  

m i l i t a r y  : 

I t  shou ld  be ax ioma t i c  t h a t  " c o n s i d e r a t i o n s  
o f  c o s t ,  t i m e  o f  p r o d u c t i o n ,  r i s k s  t o  
p a r t i c i p a n t s ,  r i s k s  t o  t h i r d  p a r t i e s ,  
and any o t h e r  f a c t o r s  t h a t  might  weigh 
on t h e  d e c i s i o n s  o f  whe ther ,  when, and 
how t o  u s e  a  p a r t i c u l a r  weapon, a r e  



unique ly  q u e s t i o n s  f o r  t h e  m i l i t a r y  and 
a r e  exempt from review by c i v i l i a n  
c o u r t s  . " 

Tozer v. LTV Corp., 792 F.2d 403, 406 ( 4 t h  C i r .  1986) 

(quot ing  Aqent Orange 11, supra ,  534 F. Supp. a t  1054 n .1) .  

A r e l a t e d  concern of compell ing importance i s  t h e  

obvious p u b l i c  i n t e r e s t  i n  a s s u r i n g  ready a c c e s s  by t h e  

m i l i t a r y  t o  m a t e r i a l s  which a r e  perce ived  by t h e  m i l i t a r y  t o  

be necessary t o  t h e  n a t i o n a l  defense .  The government 

c o n t r a c t  s p e c i f i c a t i o n  defense ,  by immunizing t h e  s u p p l i e r  

from l i a b i l i t y  s o  long a s  he f u l l y  d i s c l o s e s  any m a t e r i a l  

in format ion  he posses ses  concerning t h e  hazards  o f  t h e  

produc t  s p e c i f i c a t i o n s ,  s e r v e s  and advances t h a t  i n t e r e s t .  

Conversely,  t h a t  compell ing n a t i o n a l  i n t e r e s t  i s  i l l - s e r v e d  

i f  a  manufacturer ,  faced w i t h  u n c e r t a i n  l i a b i l i t y  a s  a 

consequence of  supplying t h e  r eques t ed  produc t ,  must second- 

guess  t h e  m i l i t a r y ' s  s p e c i f i c a t i o n s .  Thus, a s  one New 

J e r s e y  s t a t e  c o u r t  has  observed: 

The procurement o f  m i l i t a r y  equipment by 
t h e  government i s  made pursuant  t o  i t s  
war powers and i t s  i n h e r e n t  r i g h t  and 
o b l i g a t i o n  t o  main ta in  an  adequate  
defense  pos tu re .  I n  c a r r y i n g  o u t  i t s  
r e s p o n s i b i l i t i e s  t h e  government must be 
g iven  wide l a t i t u d e  i n  i t s  decisionmaking 
process .  

To impose l i a b i l i t y  on a  govern- 
mental  c o n t r a c t o r  who s t r i c t l y  complies 
w i t h  t h e  p l a n s  and s p e c i f i c a t i o n s  
provided t o  it by t h e  Army . . . would 
s e r i o u s l y  impair  t h e  government's 
a b i l i t y  t o  formulate  p o l i c y  and make 
judgments pursuant  t o  i t s  war powers. 
The government i s  t h e  agency charged 
w i t h  t h e  r e s p o n s i b i l i t y  o f  dec id ing  t h e  
n a t u r e  and type  o f  m i l i t a r y  equipment 



t h a t  b e s t  s u i t s  i t s  needs ,  n o t  a  manu- 
f a c t u r e r  . . . . 

Sanner v .  Ford Motor Co. 1 4 4  N . J .  Super. 1, 9, 364 A.2d 43, 

47 (Law Div. 1976) ,  a f f ' d ,  154 N . J .  Super. 407, 381 A.2d 846 

Accord, Bynum v .  FMC Corp. 770 F.2d 556, 

( 5 t h  C i r .  1985) ;  Agent Orange I1 supra ,  534 F. Supp. a t  1054 

n.1; Casabianca v. Casabianca,  1 0 4  Misc.2d 348, 350, 428 

N.Y.S.2d 4 0 0 ,  4 0 2  (Sup. C t .  Bronx Cty. 1980) .  

I n  Casabianca,  a  dough-mixing machine manufactured f o r  

t h e  Army i n  t h e  1 9 4 0 ' ~ ~  i n  compliance wi th  government 

s p e c i f i c a t i o n s ,  came l a t e r  t o  be  owned by t h e  p r o p r i e t o r  of 

a  p i z z a  p a r l o r  i n  t h e  Bronx. Some t i m e  i n  t h e  l a t e  1 9 7 0 ' ~ ~  

t h e  i n f a n t  son of  t h e  p i zza -pa r lo r  o p e r a t o r  was s e v e r e l y  

i n j u r e d  when h i s  hand was caught  i n  t h e  machine 's  mixing 

b lades .  The c h i l d  sued t h e  machine 's  manufacturer ,  a l l e g i n g  

neg l igence ,  breach of  warranty  and s t r i c t  p roduc t s  l i a b i l i t y .  

The manufacturer  sought  summary judgment on t h e  b a s i s  o f  t h e  

government c o n t r a c t  s p e c i f i c a t i o n  defense .  The c o u r t  

d ismissed a l l  c la ims  a g a i n s t  t h e  manufacturer ,  r u l i n g  t h a t ,  

a s  a  m a t t e r  of  p u b l i c  p o l i c y  no such 
l i a b i l i t y  may be imposed. It i s  n o t  
d i spu ted  t h a t  t h e  defendant  Teledyne 
manufactured t h e  machine i n  accordance 
wi th  such s p e c i f i c a t i o n s .  A s u p p l i e r  t o  
t h e  m i l i t a r y  i n  t i m e  of war has  a  r i g h t  
t o  r e l y  upon such s p e c i f i c a t i o n s  and i s  
n o t  o b l i g a t e d  t o  wi thhold from t h e  
United S t a t e s  armed f o r c e s  m a t e r i a l  
be l i eved  by t h e  l a t t e r  t o  be  necessary  
because t h e  manufacturer  c o n s i d e r s  t h e  
des ign  t o  be  imprudent o r  even dangerous. 



F i n a l l y ,  u n d e r l y i n g  a l l  o f  t h e  p o l i c y  i n t e r e s t s  which 

s u p p o r t  a p p l i c a t i o n  o f  t h e  government c o n t r a c t  s p e c i f i c a t i o n  

d e f e n s e  i n  t h e  c i r c u m s t a n c e s  p r e s e n t e d  h e r e  i s  a fundamenta l  

r e c o g n i t i o n  o f  t h e  f a c t  t h a t  " imposing enormous l i a b i l i t y  on 

a m a n u f a c t u r e r  who had been found t o  produce  a p r o d u c t  on 

t h e  government ' s  terms would b e  u n f a i r . "  - See Note,  " L i a b i l i t y  

o f  a  Manufac tu re r  f o r  P r o d u c t s  D e f e c t i v e l y  Designed by t h e  

Government," 23 B.C. L. Rev. 1025,  1072 (1982) .  The d e f e n s e  -- 
which r e p r e s e n t s  a  c a r e f u l l y  developed j u d i c i a l  accommodation 

o f  t h e  i m p o r t a n t  p u b l i c  p o l i c i e s  o u t l i n e d  above w i t h  t h o s e  

which u n d e r l i e  s t r i c t  l i a b i l i t y  p r i n c i p l e s  i n  t h e  c o n t e x t  o f  

government (and e s p e c i a l l y  m i l i t a r y )  procurement  -- i s  

d e s i g n e d  " t o  accommodate [ t h e s e ]  c o n c e r n s  o f  b a s i c  f a i r n e s s . "  

I d .  a t  1073. - 

Under t h e  d e f e n s e ,  a  s u p p l i e r  h a s  two o b l i g a t i o n s :  

F i r s t ,  it must comply c a r e f u l l y  and f u l l y  w i t h  t h e  govern-  

m e n t ' s  c o n t r a c t  s p e c i f i c a t i o n s ;  '' second,  it must a p p r i s e  

t h e  government o f  any h a z a r d s ,  unknown t o  t h e  government,  

a s s o c i a t e d  w i t h  t h e  p r o d u c t  o f  which t h e  s u p p l i e r  i s  aware 

and which might  a f f e c t  t h e  government ' s  d e c i s i o n  t o  p r o c u r e  

I I Thus, t h e  d e f e n s e  does  n o t  i n s u l a t e  a  manufac tu re r  
from l i a b i l i t y  where it h a s  f a i l e d  t o  comply w i t h  t h e  
s p e c i f i c a t i o n s  ( i .e . ,  where it h a s  d e f e c t i v e l y  manufactured  
t h e  p r o d u c t ) .  See  e .g . ,  F o s t e r  v.  Day & Zimmerman, Inc . ,  
502 F.2d 867 ( 8 t h  C i r .  1 9 7 4 ) ;  M.C. W i n t e r s ,  Inc .  v .  Eubank, 
456 S.W.2d 500 (Tex. Civ. App. 1 9 7 0 ) .  



t h e  product .  l2  Once t h a t  i s  done, f a i r n e s s  and impor tan t  

p o l i c y  c o n s i d e r a t i o n s  r e q u i r e  t h a t  r e s p o n s i b i l i t y  f o r  t h e  

d e c i s i o n  t o  use  t h e  product  rests w i t h  t h e  government, and 

n o t  w i th  t h e  s u p p l i e r .  13 

12where, a s  i n  t h i s  c a s e ,  mandatory government 
s p e c i f i c a t i o n s  a r e  involved,  t h e  manufac ture r ' s  o b l i g a t i o n  
i n  t h i s  regard  i s  t o  s h a r e  w i th  t h e  government whatever 
in format ion  it has (and t h e  sovernment does n o t  have) 
concerning h e a l t h  r i s k s  which would a f f e c t  t h e  government's 
d e c i s i o n  t o  u se  t h e  product .  Once t h e  manufacturer  has done 
t h a t ,  t h e  d e c i s i o n  whether t o  s p e c i f y  t h e  produc t ,  t o  change 
t h e  s p e c i f i c a t i o n  o r  t o  r e q u i r e  f u r t h e r  warnings i s  t h e  
r e s p o n s i b i l i t y  of t h e  government, n o t  t h e  manufacturer .  The 
manufac ture r ' s  duty  t o  warn t h e  government o f  such hazards  
i s  t h u s  one p a r t  of t h e  " r e l a t i v e  knowledse" element of t h e  
defense .  AS- Chief Judge Weinstein expla ined  i n  Agent Orange 
G, supra:  

[ I ] £  t h e  government was aware of  t h e  
hazard,  no harm r e s u l t s  from t h e  l a c k  o f  
warning [by defendants ]  and t h e  e lement  
of proximate cause  i s ,  t h e r e f o r e ,  
miss ing.  

597 F. Supp. a t  850. This  Court  i t s e l f  has  r e c e n t l y  made 
t h e  same p o i n t ,  recogniz ing  t h a t :  

I t  would be  c o n t r a r y  t o  p u b l i c  p o l i c y  a s  
w e l l  a s  good common sense  t o  hold  a  
person ,  whether c h a r a c t e r i z e d  a s  a  
manufacturer  o r  a  c o n t r a c t o r ,  s t r i c t l y  
l i a b l e  when t h e  d e f e c t  i s  p a t e n t  o r  
known t o  t h e  owner. 

Edward M. Chadbourne, Inc .  v. Vaughn, No. 66,413 (F l a .  
J u l y  17 ,  1986) ( S l i p  Opinion, a t  4 ) .  

1 3 ~ s  t h e  p rev ious ly  c i t e d  commentary concluded: 

I n  a  s u i t  f o r  i n j u r i e s  caused by a  
d e f e c t i v e l y  designed m i l i t a r y  o r  
nonmi l i t a ry  produc t ,  a  manufacturer  
should be a b l e  t o  invoke a  defense  
s i m i l a r  t o  t h e  c o n t r a c t  s p e c i f i c a t i o n  
defense .  The defense  should be 

(Footnote  Continued) 



111. Appl ica t ion  o f  t h e  Government Cont rac t  
S p e c i f i c a t i o n  Defense i n  t h e  Circumstances 
Presen ted  Here Is E n t i r e l y  Cons i s t en t  
With F l o r i d a  S t r i c t  Produc ts  L i a b i l i t y  Law. 

Although t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i n  t h i s  

c a s e  (R.  a t  v o l .  4 ,  p. 711-12) c o n t a i n s  no d i s c u s s i o n  

whatsoever of  t h e  merits of  Eagle -P icher ' s  a s s e r t i o n  o f  t h e  

government c o n t r a c t  s p e c i f i c a t i o n  defense ,  Judge King 's  

o rde r  d i d  sugges t  t h a t  he was concerned about  t h e  impact o f  

t h e  defense  upon F l o r i d a ' s  s t r i c t  p roduc ts  l i a b i l i t y  law. 1 4  

Re jec t ing  Eagle-Picher ' s  r e l i a n c e  upon Rawls v .  Z i eg l e r ,  

(Footnote  Continued) 
a v a i l a b l e  t o  t h e  manufacturer  whether it 
i s  sued under a t heo ry  of neg l igence ,  
breach o f  war ran ty ,  o r  s t r i c t  l i a b i l i t y .  
Thus, where a man i f ac tu re r  has  f u l l y  
complied wi th  government s p e c i f i c a t i o n s  
which c o n t a i n  a d e f e c t  i n  des ign ,  it 
would be l i a b l e  on ly  when t h e  des ign  was 
obviously  d e f e c t i v e  and 
dangerous . . . . I f  t h e  d e f e c t  was 
d i scovered  by o r  was obvious t o  t h e  
government . . . t h e  manufacturer  
normally should n o t  be  l i a b l e  . . . . 

Note, sup ra ,  23 B.C. L. Rev. a t  1086 (emphasis added) .  
Accord. Edward M. Chadbourne v. Vauahn. suv ra  no te  1 2  ( S l i v  
Opinion, a t  4 ) .  

1 4 ~ h i s  Court  f i r s t  recognized t h e  d o c t r i n e  o f  p roduc ts  
l i a b i l i t y  i n  Matthews v. Lawnli te  Co. I 88 So.2d 299 (F l a .  
1956) ,  two y e a r s  be fo re  i t s  d e c i s i o n  I n  Rawls v. Ze ig l e r .  

I t  adopted a r u l e  of s t r i c t  p roduc ts  l i a b i l i t y  i n  West 
v. C a t e r p i l l a r  T rac to r  Co., 336 So.2d 80, 86-87 ( F l a .  1976) .  
In  doing s o ,  it cau t ioned  t h a t  " s t r i c t  l i a b i l i t y  should be  
app l i ed  only  when a p roduc t  t h e  manufacturer  p l a c e s  on t h e  
market,  knowing t h a t  it i s  t o  be  used wi thou t  i n s p e c t i o n  f o r  
d e f e c t s ,  proves  t o  have a d e f e c t  t h a t  causes  i n j u r y  t o  a 
human being."  336 So.2d a t  86. And it e x p r e s s l y  r u l e d  

(Footnote  Continued) 



supra ,  " a s  p rov id ing  t h e  conceptua l  b a s i s  f o r  t h e  F l o r i d a  

c o u r t s  [ ' 1  probable  adopt ion of  t h e  defense ,  " Judge King 

s t a t e d :  

The Rawls c a s e  involved a  neg l ig -  
ence c la im a s  d i s t i n g u i s h e d  from t h e  
i n s t a n t  c a s e  i nvo lv ing  s t r i c t  p roduc t s  
l i a b i l i t y  and t h e  a l l e g a t i o n  o f  a  
f a i l u r e  t o  warn. The Court ,  t h u s ,  
[does]  n o t  f i n d  . . . Rawls pe r suas ive  
a u t h o r i t y  f o r  t h e  d e f e n d a n t ' s  proposi-  
t i o n  t h a t  t h e  F l o r i d a  c o u r t s  would 
l i k e l y  adopt  t h e  government s p e c i f i c a -  
t i o n  defense  i n  t h e  ca se  a t  ba r .  

(R.  a t  vo l .  4 ,  p. 711.) Eagle-Picher submits  t h a t  t h e  

d i s t r i c t  c o u r t ' s  concern i n  t h i s  regard  was unfounded -- 
f o r ,  a s  t h i s  Court  i t s e l f  ha s  e f f e c t i v e l y  recognized,  

a p p l i c a t i o n  of  t h e  government c o n t r a c t  s p e c i f i c a t i o n  defense  

i s  e n t i r e l y  c o n s i s t e n t  w i t h  t h e  p o l i c i e s  embodied i n  

F l o r i d a ' s  s t r i c t  p roduc ts  l i a b i l i t y  law. A s  no ted  above 

(no te  1 4  s u p r a ) ,  when t h i s  Court  adopted t h e  r u l e  o f  s t r i c t  

p roduc ts  l i a b i l i t y  s e t  f o r t h  i n  Sec t ion  402A of  t h e  

Restatement (Second) o f  T o r t s ,  i n  1976, it e x p r e s s l y  

i nco rpo ra t ed  i n t o  F l o r i d a ' s  law of  s t r i c t  l i a b i l i t y  " [ t l h e  

o rd ina ry  r u l e s  of  causa t ion  and t h e  defenses  a p p l i c a b l e  

- -  

(Footnote  Continued) 
t h a t :  

The o rd ina ry  r u l e s  of  causa t ion  and t h e  
defenses  a p p l i c a b l e  t o  negl igence a r e  
a v a i l a b l e  under o u r  adopt ion  of t h e  
Restatement r u l e  [of s t r i c t  p roduc ts  
l i a b i l i t y ] .  

Id .  a t  90 (quoted i n  Edward M. Chadbourne, Inc.  v. Vaughn, - 
supra ,  no t e  12  ( S l i p  Opinion, a t  4 )  (emphasis added) .  



t o  negl igence"  c la ims .  West v.  C a t e r p i l l a r  T rac to r  Co., 

sup ra ,  3 3 6  So.2d a t  90.  I t  r e c e n t l y  r ea f f i rmed  t h a t  l i m i t a -  

t i o n  on F l o r i d a ' s  s t r i c t  l i a b i l i t y  p r i n c i p l e s  i n  Edward M. 

Chadbourne, Inc .  v. Vaughn, sup ra  no te  12. 

The f a c t  o f  t h e  ma t t e r  i s  t h a t  t h e  d i s t r i c t  c o u r t ' s  

d e c i s i o n  i n  t h e  i n s t a n t  c a s e  f l i e s  i n  t h e  f a c e  o f  t h e  

p r i n c i p l e s  a r t i c u l a t e d  by t h i s  Court  i n  Chadbourne. Judge 

King's  r u l i n g  h e r e  would hold  a  government c o n t r a c t o r /  

manufacturer  s t r i c t l y  l i a b l e  even though t h e  government, t h e  

des igne r  and owner of  t h e  produc t ,  n o t  on ly  - knew o f  t h e  

p o t e n t i a l l y  dangerous c h a r a c t e r  o f  t h e  produc t ,  b u t  a c t u a l l y  

and e x p r e s s l y  mandated, f o r  i t s  own r easons ,  t h a t  t h e  

p o t e n t i a l l y  dangerous component o f  t h e  produc t ,  a s b e s t o s ,  be  

used a s  t h e  p r o d u c t ' s  p r i n c i p a l  i n g r e d i e n t .  Such a  r u l i n g ,  

i n  t h e  words of  t h i s  Court ,  i s  "con t r a ry  t o  p u b l i c  p o l i c y  a s  

w e l l  a s  good common sense ."  Edward M. Chadbourne, Inc .  v. 

Vaughn, supra  n o t e  12 ( S l i p  Opinion,  a t  4 ) .  

Th i s  C o u r t ' s  a n a l y s i s  of  t h e s e  p u b l i c  p o l i c y  f a c t o r s  i s  

c o n s i s t e n t  w i th  t h e  many c a s e s  i n  which t h e  government 

c o n t r a c t  s p e c i f i c a t i o n  defense  has  been h e l d  e q u a l l y  a v a i l a b l e  

a s  an a b s o l u t e  defense  t o  s t r i c t  l i a b i l i t y  c l a ims  a s  it i s  

t o  neg l igence  c la ims.  I n  Agent Orange I, f o r  example, Judge 

P r a t t  exp la ined  t h a t  t h e  impos i t i on  o f  l i a b i l i t y  upon a  

government-contract  s u p p l i e r  s e r v e s  a b s o l u t e l y  no s o c i e t a l  

purpose where, a s  he re ,  t h e  government (and n o t  t h e  c o n t r a c t o r )  

c o n t r o l s  t h e  des ign  and c o n t e n t  o f  t h e  product :  



[TI o r t  l i a b i l i t y  p r i n c i p l e s  p rope r ly  
seek t o  impose l i a b i l i t y  on t h e  wrongdoers 
whose a c t  o r  omission caused t h e  i n j u r y ,  
n o t  on t h e  o therwise  innocent  c o n t r a c t o r  
whose on ly  r o l e  i n  caus ing  t h e  i n j u r y  
was t h e  proper  performance of  a p l a n  
supp l i ed  by t h e  government. The impos i t ion  
of t o r t  l i a b i l i t y  on a wrongdoer can 
have a s t r o n g  p r o p h y l a c t i c  e f f e c t ;  
t o r t f e a s o r s  he ld  l i a b l e  f o r  damages t h a t  
flow from t h e i r  wrongdoing have a s t r o n g  
i n c e n t i v e  t o  p reven t  t h e  occurrence o f  - 
f u t u r e  harm. . . . Before any s o c i e t a l  
b e n e f i t  can be  d e r i v e d  from t h e  d e t e r r e n t  
e f f e c t s  o f  t o r t  l i a b i l i t v .  however. t h e  
p a r t y  i n  a p o s i t i o n  t o  c o r r e c t  t h e  
t o r t i o u s  a c t  o r  omission must be he ld  
accountab le  f o r  t h e  damaaes caused and 
t h u s  mot ivated t o    re vent f u t u r e  t o r t s .  

506 F. Supp. a t  793-94 (emphasis added).  See a l s o  Agent 

Orange 11, supra ,  534 F. Supp. a t  1054 n.1. The Court  of  

Appeals f o r  t h e  Ninth C i r c u i t  made e s s e n t i a l l y  t h e  same 

p o i n t  i n  t h e  McKay case :  

[Tlhe government, t h e  s o l e  purchaser  of  
most m i l i t a r y  equipment, has  bo th  t h e  
a b i l i t y  t o  recognize  s a f e t y  problems i n  
m i l i t a r y  equipment and t o  n e g o t i a t e  w i t h  
s u p p l i e r s  t o  remedy t h o s e  problems. I t  
c o n s t a n t l y  ba l ances  t h e  s a f e t y  o f  t h e  
a r t i c l e  a g a i n s t  t h e  impera t ives  o f  
n a t i o n a l  defense .  S t r i c t  l i a b i l i t y  
would no doubt  i n c r e a s e  defense  c o s t s  
b u t  would do l i t t l e  n o t  a l r e a d y  being 
done t o  i n c r e a s e  t h e  u s e  of  s a f e t y  
f e a t u r e s  i n  m i l i t a r y  equipment. 

704 F.2d a t  452. There i s ,  i n  s h o r t ,  a b s o l u t e l y  no ques t ion  

b u t  t h a t  

s t a t e  and f e d e r a l  c o u r t s  [which t h e  
c o u r t  c h a r a c t e r i z e d  a s  " t h e  weight o f  
common law a u t h o r i t y n ]  have r e c e n t l y  
he ld  t h a t  t h e  government c o n t r a c t o r  
defense  a p p l i e s  t o  s t r i c t  l i a b i l i t y  
c la ims  . . . [and] have concluded t h a t  
t h e  j u s t i f i c a t i o n s  f o r  t h e  defense  i n  
t h e  neg l igence  c o n t e x t  app ly  w i t h  equa l  



f o r c e  i n  t h e  c o n t e x t  o f  a  s t r i c t  l i a b i l i t y  
c la im.  

Brown v.  C a t e r p i l l a r  T rac to r  Co., supra ,  696 F.2d a t  252. 15  

In  f a c t ,  v i r t u a l l y  every c o u r t  t o  have addressed  t h e  

i s s u e  i n  r e c e n t  y e a r s  has  r u l e d  t h a t  t h e  government c o n t r a c t  

s p e c i f i c a t i o n  defense  i s  an a b s o l u t e  defense  t o  - a l l  product  

l i a b i l i t y  c l a ims ,  i nc lud ing  c l a ims  based on s t r i c t  l i a b i l i t y  

p r i n c i p l e s .  And t h e  v i r t u a l  unanimity among t h e  c o u r t s  i n  

t h i s  regard  should n o t  be s u r p r i s i n g  -- f o r ,  i f  t h e  defense  

i s  t o  mean anyth ing  a t  a l l ,  it must be a v a i l a b l e  i n  t h e  

s t r i c t - l i a b i l i t y  con tex t .  I f  a  government-contract  manufac- 

t u r e r  has been n e g l i g e n t ,  e i t h e r  i n  (i) f a i l i n g  t o  comply 

f u l l y  and c a r e f u l l y  w i t h  t h e  t e r m s  o f  t h e  government's 

151n t h i s  r ega rd ,  it i s  i n s t r u c t i v e  -- and 
s i g n i f i c a n t  -- t h a t  Sec t ion  108 o f  t h e  Uniform Product  
L i a b i l i t y  Law, publ i shed  by t h e  United S t a t e s  Department of  
Commerce i n  1979 ( 4 4  Fed. Reg. 62714 (Oct. 31, 1979) ) , 
e x p r e s s l y  r ecogn izes  t h e  government c o n t r a c t  s p e c i f i c a t i o n  
defense  a s  an a b s o l u t e  defense  t o  p roduc t  l i a b i l i t y  
c la ims  -- i nc lud ing  s t r i c t  p roduc t  l i a b i l i t y  c la ims:  

(C)  When t h e  in jury-caus ing  a s p e c t  o f  
t h e  produc t  was, a t  t h e  t ime of 
manufacture,  i n  compliance w i t h  a  
mandatory government c o n t r a c t  
s p e c i f i c a t i o n  r e l a t i n g  t o  des ign ,  t h i s  
s h a l l  be  an a b s o l u t e  defense .  . . . 

Although t h e  Uniform Law does  n o t  have t h e  f o r c e  o f  law, 
c o u r t s  have emphasized i t s  u t i l i t y  i n  l i m i t i n g  t h e  scope of  
product  l i a b i l i t y  i n  a p p r o p r i a t e  c i rcumstances ,  a s  here .  
See,  e .g . ,  Brown v .  C a t e r p i l l a r  T rac to r  Co., sup ra ,  696 F.2d 
a t  252 n.13. 



s p e c i f i c a t i o n s  o r  (ii) i n  f a i l i n g  t o  a l e r t  t h e  government t o  

a de fec t  o r  p o t e n t i a l  danger i n  the  spec i f i ca t ions  of which 

the Government is unaware, then the government contract 

s p e c i f i c a t i o n  d e f e n s e  would n o t  be a v a i l a b l e  t o  t h e  

contractor/manufacturer. I t  i s  o n l y  where t h e  

c o n t r a c t o r / m a n u f a c t u r e r  (i) h a s  compl ied  f u l l y  w i t h  t h e  

government ' s  s p e c i f i c a t i o n s  and t h u s  produced t h e  p r o d u c t  a s  

t h e  Government wanted it produced and (ii) h a s  n o t  w i t h h e l d  - 

i n f o r m a t i o n  unknown t o  t h e  government c o n c e r n i n g  l a t e n t  

d e f e c t s  o r  d a n g e r s  t h a t  it would be -- and s h o u l d  be -- 
p r o t e c t e d  from l i a b i l i t y .  C l e a r l y ,  it i s  p r i n c i p a l l y ,  i f  

n o t  e x c l u s i v e l y ,  i n  t h e  c o n t e x t  o f  s t r ict  p r o d u c t s  l i a b i l i t y  

c l a i m s  t h a t  such p r o t e c t i o n  i s  needed. I t  i s  t h e r e f o r e  a  

mean ing less  g e s t u r e  t o  s a y ,  a s  t h e  d i s t r i c t  c o u r t  h a s  s a i d  

h e r e ,  t h a t  t h e  d e f e n s e  i s  a v a i l a b l e  i n  n e g l i g e n c e  a c t i o n s  

b u t  n o t  i n  s t r i c t - l i a b i l i t y  c a s e s .  

A s  e x p l a i n e d  a t  t h e  o u t s e t  o f  t h i s  b r i e f  (see pages  7-8 - 
s u p r a ) ,  and a s  r e f l e c t e d  i n  t h e  E l e v e n t h  C i r c u i t ' s  s t a t e m e n t  

o f  t h e  i s s u e  p r e s e n t e d  t o  t h i s  Cour t  (see - page 7 s u p r a ) ,  t h e  

d e f e n s e  which Eagle-Picher  a s k s  t h i s  C o u r t  e x p r e s s l y  t o  

r e c o g n i z e  h e r e  r e q u i r e s  t h e  d e f e n d a n t  t o  d e m o n s t r a t e  t o  t h e  

c o u r t ' s  s a t i s f a c t i o n  t h a t :  

1. The Government e s t a b l i s h e d  and c o n t r a c t u a l l y  

e n f o r c e d  s p e c i f i c a t i o n s  p u r s u a n t  which t h e  a l l e g e d l y  

injurious product was manufactured and procured; 

2 .  The p r o d u c t  compl ied  w i t h  t h e  Government 's 

s p e c i f i c a t i o n s  i n  a l l  m a t e r i a l  r e s p e c t s ;  and 



3. The Government possessed knowledge concerning 

hazards  a s s o c i a t e d  w i t h  t h e  u se  o f  t h e  produc t  which 

was g r e a t e r  t han  o r  e q u a l  t o  t h a t  of t h e  manufacturer .  

That defense  i s  n o t  on ly  c o n s i s t e n t  w i t h ,  b u t  e f f e c t i v e l y  

a l r e a d y  inco rpo ra t ed  i n t o ,  t h e  law and t h e  p u b l i c  p o l i c y  of 

t h e  S t a t e  of F l o r i d a .  See Edward M. Chadbourne, Inc .  v. 

Vaughn, supra  ( S l i p  Opinion, a t  2 - 4 ) ;  West v. C a t e r p i l l a r  

T rac to r  Co, sup ra ,  336 So.2d a t  90-92; Rawls v. Z e i g l e r ,  

sup ra ,  107 So.2d a t  605; Roland v .  Jumper Creek Drainage 

D i s t r i c t ,  sup ra ,  4 F.2d a t  721-22. This  Court  should now 

formal ly  and e x p r e s s l y  recognize  and adopt  t h e  government 

c o n t r a c t  s p e c i f i c a t i o n  de fense ,  i n  t h i s  c a s e ,  a s  a ma t t e r  o f  

F l o r i d a  law. 

CONCLUSION 

For a l l  of  t h e  foregoing r ea sons ,  and f o r  such o t h e r  

reasons  a s  may be adduced a t  o r a l  argument i n  t h i s  proceeding,  

Eagle-Picher r e s p e c t f u l l y  submits  t h a t  t h i s  Court  should now 

e x p r e s s l y  r u l e  t h a t  a  government-contract  manufacturer1 

defendant  i n  a s t r i c t  p roduc ts  l i a b i l i t y  c a s e  may avoid 

l i a b i l i t y  by a l l e g i n g  and showing t h a t  (1) it manufactured 

and s o l d  i t s  produc t  i n  accordance w i t h  mandatory s p e c i f i c a -  

t i o n s  set f o r t h  i n  government c o n t r a c t s ,  and ( 2 )  it appr i s ed  



t h e  government o f  any h a z a r d s  a s s o c i a t e d  w i t h  t h e  p r o d u c t  

t h a t  it knew o f  and o f  which t h e  government was n o t  aware. 
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