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PRELIMINARY STATEWENT 

References to the original trial transcript will be made by 

the designation "R" followed by the page number (R-page number). 

References to the transcript of the cost hearing will be 

made by the designation of "R(CH)" followed by the page number 

(R (CH) -page number ) . 
References to the Referee's original Report dated January 

27, 1988, nunc pro tunc December 22, 1987, will be made by the 

designation of "REF" followed by the page number (REF-page 

number). 

References to the Supreme Court's Opinion dated June 22, 

1989, will be made by the designation "SCT" followed by the page 

number (SCT-page number) 

References to the Referees Report of Recalculation of Costs 

will be made by the designation "REF(CH)" followed by the page 

number (REF(CH) -page number) . 
References to the exhibits at the original trial will be 

made by denoting whether the exhibit was the Complainant's 

exhibit ("CX") or Respondent's exhibit ("RX") followed by the 

exhibit number, e.g. (CX-exhibit number). 

References to the exhibits at the cost hearing will be made 

in the same manner as the original trial exhibits only using the 

additional designation "CH" to signify an exhibit at the cost 

hearing, e.g. (CX(CH)-exhibit number). 
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STATEMENT OF THE CASE AND OF THE FACTS 

T h i s  H o n o r a b l e  Supreme C o u r t  of F l o r i d a  e n t e r e d  i t s  

d i s c i p l i n a r y  d e c i s i o n  i n  t h i s  case on  J u n e  22 ,  1 9 8 9 .  I t  was 

e n t e r e d  a f t e r  t h e  R e f e r e e ,  t h e  H o n o r a b l e  Hugh MacMil lan ,  f i l e d  

h i s  o r i g i n a l  Report of F i n d i n g s  and  Recommendat ions d a t e d  J a n u a r y  

27,  1 9 8 8 ,  d a t e d  n u n c  pro t u n c ,  December 22 ,  1987.  --- 
T h i s  H o n o r a b l e  C o u r t ' s  d e c i s i o n  of J u n e  22 ,  1989 a d o p t e d  t h e  

Referee 's  f i n d i n g s  of f a c t ,  a n d  d i s b a r r e d  t h e  R e s p o n d e n t ,  

ALPHONSE DELLA-DONNA, from t h e  p rac t ice  of law i n  t h e  S t a t e  of 

F l o r i d a  f o r  a period of f i v e  (5 )  y e a r s  a n d  d i r e c t e d  him t o  m a k e  

c e r t a i n  r e s t i t u t i o n  as  a c o n d i t i o n  of h i s  r e i n s t a t e m e n t  a n d  

f u r t h e r  d i r e c t e d  t h a t  a Judgment  f o r  Cos ts  i n  t h e  amount of 

$104,700.10 b e  e n t e r e d  a g a i n s t  t h e  R e s p o n d e n t ,  ALPHONSE DELLA- 

DONNA, f o r  w h i c h  sum e x e c u t i o n  would i s s u e .  

By f u r t h e r  O r d e r  of t h i s  C o u r t  d a t e d  October 24,  1 9 8 9 ,  t h i s  

case was remanded t o  t h e  R e f e r e e  f o r  a r e c a l c u l a t i o n  of costs. 

THE FLORIDA BAR had j o i n e d  i n  a r e q u e s t  t o  h a v e  t h e  e x a c t  amount  

of c o s t s  r e c a l c u l a t e d  i n a s m u c h  as  c e r t a i n  cos t s  had  b e e n  

e s t i m a t e d  p r i o r  t o  t h e  f i n a l  o p i n i o n  b e i n g  e n t e r e d  by t h e  F l o r i d a  

Supreme C o u r t .  

The t o t a l  c o s t  amount  s o u g h t  by THE FLORIDA BAR t o  b e  

a s s e s s e d  a g a i n s t  t h e  R e s p o n d e n t ,  ALPHONSE DELLA-DONNA, was 

$103,315.52.  These  t o t a l  cos t s  were c a t e g o r i z e d  a n d  e x p l a i n e d  i n  

d e t a i l  i n  Le t t e r  Memoranda f i l e d  w i t h  t h e  Referee o n  b e h a l f  of 

THE FLORIDA BAR, o n  J u l y  23 ,  1 9 9 0  a n d  S e p t e m b e r  1 4 ,  1990.  Copies 

of t h e s e  Le t te r  Memoranda are  f i l e d  t h i s  same d a t e  w i t h  t h i s  
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Supreme Court with the Notice of Filing. Each of the costs were 

specifically itemized and explained. They were listed under six 

(6) basic categories, to wit: 

1. Expenses Grievance Committee Level 

2. Expenses Referee Level for Court 
Reporter Fees, less credits 

3. Fees and Expenses for Expert Witnesses 

4 .  Process Serving Charges and Subpoena 
Serving Charges and Delivery Charges 

5. Copy Costs, Travel and Out-of-pocket 
and Miscellaneous Expenses of Special 
Bar Counsel 

6. Administrative Costs Pursuant to Rule 
3-7 . 5 

Total Expenses: 

Prior to the initial Referee Report, 

$ 11,308.27 

65,883.35 

20,072.03 

3,291.19 

2,610.68 

150.00 

the Respondent, 

ALPHONSE DELLA-DONNA, never raised any objections to nor sought 

any hearing upon any "objections", to the expenses taxed against 

the Respondent. After remand, the Respondent, ALPHONSE DELLA- 

DONNA, and Complainant, THE FLORIDA BAR, were given a full 

hearing on costs and expenses sought by THE FLORIDA BAR to be 

taxed against the Respondent, ALPHONSE DELLA-DONNA. 

The costs were $103,315.52, all of which were reasonable and 

necessary to advance the cause on behalf of THE FLORIDA BAR 

against the Respondent, ALPHONSE DELLA-DONNA, and are properly 

assessable and taxable under Rule 3-7.5. The applicable Rule 

regulating THE FLORIDA BAR has been 

the Notice of Filing this same date. 

filed with this Court with 
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The most s e r i o u s  c h a r g e s  made by THE FLORIDA BAR a g a i n s t  t h e  

Respondent ,  ALPHONSE DELLA-DONNA, were a f f i r m e d  bo th  a t  t h e  

Referee l e v e l  and b e f o r e  t h e  F l o r i d a  Supreme Cour t .  The m a j o r i t y  

of  t h e  c h a r g e s  f o r  u n e t h i c a l  conduct  a g a i n s t  t h e  Respondent,  

ALPHONSE DELLA-DONNA, involved  t h e  f i l i n g  of  f r i v o l o u s  l a w s u i t s  

and t h e  advancing  of  f r i v o l o u s  and b a s e l e s s  p o s i t i o n s ,  be ing  over  

l i t i g i o u s ,  be ing  invo lved  i n  c o n f l i c t s  of  i n t e r e s t s  which were 

a c t u a l  a n d  e x i s t i n g ,  fo rum s h o p p i n g ,  c o n d u c t  wh ich  was 

p r e j u d i c i a l  t o  t h e  a d m i n i s t r a t i o n  of  j u s t i c e  and invo lved  bad 

f a i t h  a c t i o n s  of  moral  t u r p i t u d e .  THE FLORIDA BAR a l s o  charged  

t h e  Respondent ,  ALPHONSE DELLA-DONNA, w i t h  having  r e c e i v e d  

e x c e s s i v e  f e e s  and THE FLORIDA BAR sough t  r e s t i t u t i o n .  

3 



SUMMARY OF ARGUMENT FOR COMPLAINANT'S ANSWER 

The Respondent ,  ALPHONSE DELLA-DONNA, shou ld  be r e q u i r e d  t o  

pay t o  THE FLORIDA BAR and  t o  r e imburse  THE FLORIDA BAR f o r  t h e  

e n t i r e  and t o t a l  c o s t s  of $103,315.52, and there  was no competent  

s u b s t a n t i a l  ev idence  and/or l e g a l  s u p p o r t  f o r  any lesser  amount. 

A l l  o f  t h e  c o s t s  and expenses  sough t  by THE FLORIDA BAR t o  

have t a x e d  a g a i n s t  t h e  Respondent ,  ALPHONSE DELLA-DONNA, were 

r e a s o n a b l e  and n e c e s s a r y  i n  t h e  p r o s e c u t i o n  of Respondent and 

were a l l o w a b l e  under Rule  3-7.5. 

THE FLORIDA BAR conducted a thorough,  p r o p e r  and n e c e s s a r y  

p roceed ing  a g a i n s t  t h e  Respondent ,  ALPHONSE DELLA-DONNA, i n  what 

h a s  been r e f e r r e d  t o  by THE FLORIDA BAR, a s  t h e  "most l e n g t h y ,  

complex and e x t e n s i v e  d i s c i p l i n a r y  case e v e r  p r o s e c u t e d "  i n  t h e  

S t a t e  of F l o r i d a  and t h e r e i n  conducted i t s e l f  p r o f e s s i o n a l l y  and 

p r o p e r l y  . 
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POINT I 

Respondent, ALPHONSE DELLA-DONNA, should reimburse THE 

FLORIDA BAR for the total $103,315.52 in costs expended in this 

prosecution. 

The ethical charges against the Respondent, of which he was 

found guilty,were extremely serious in nature and further 

constituted a breach of the public and legal trust. The Supreme 

Court in its decision of June 22, 1989, referred to the Referee's 

initial Report to identify the Respondent, ALPHONSE DELLA- 

DONNA'S, misconduct: 

'He (Respondent) is responsible as an officer of the 
Court for the plethora of litigious and frivolous Court 
proceedings in which he was involved, plus matters 
wherein there were conflicts of interest on his part 
and excessive fees extracted on his behalf.' (SCT-2-3) 

The Referee went on to state that the testimony and exhibits 

presented during the hearing established: 

'(A) pattern of conduct and attitude' by ALPHONSE 
DELLA-DONNA 'to misuse the judicial system for his 
personal advancement and to disregard ethical 
considerations. (SCT-3) 

This Supreme Court adopted all of the findings of fact of 

the Referee, who had determined that the clear and convincing 

evidence supported the allegations against the Respondent. In 

displaying its appreciation for the seriousness of the conduct of 

the Respondent, this Court referred to certain other findings of 

fact of the Referee: 

'(T)he Referee specifically found DELLA-DONNA'S conduct 
to have been 'motivated by personal and financial self- 
gain and aggrandizement;' that DELLA-DONNA 'acted in 
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complete  d e r o g a t i o n  of h i s  e t h i c a l  a n d  f i d u c i a r y  
r e s p o n s i b i l i t i e s  t o  e n r i c h ,  u n j u s t l y  a n d  f i n a n c i a l l y ,  
h i m s e l f  and  t h e  a t t o r n e y s '  w o r k i n g  on  h i s  b e h a l f ;  I a n d  
t h a t  ' t h e  e v i d e n c e  c o n c e r n i n g  R e s p o n d e n t ' s  c o n d u c t  
t a k e n  a t  a whole,  when v iewed i n  t h e  t o t a l  p e r s p e c t i v e ,  
i s  c l e a r l y  i n d i c a t i v e  of  f o s t e r i n g  p r o t r a c t e d  
u n n e c e s s a r y  l i t i g a t i o n  fo r  t h e  s e l f - i n t e r e s t s  a n d  
d e s i r e s  of R e s p o n d e n t  a l o n e . '  The Referee a l s o  f o u n d  
t h a t  DELLA-DONNA u s e d  f u n d s  f r o m  S r . ' s  e s t a t e  t o  
a d v a n c e  i s s u e s  i n  w h i c h  . . . t h e  e s t a t e  ' h a d  no 
r e a s o n a b l e ,  a c t u a l  or n e c e s s a r y  i n t e r e s t '  and  t h a t  
$ 1 0 0 , 0 0 0 . 0 0  o f  t h e  $ 1 , 1 0 0 , 0 0 0 . 0 0  p a i d  by Nova  
' c o n s t i t u t e d  a n  e x c e s s i v e  fee  a n d  was c l e a r l y  a n  
u n l a w f u l  a n d  u n e t h i c a l  p r o c u r e m e n t . '  (SCT-3) 

THE FLORIDA BAR had  f i l e d  a m u l t i - c o u n t  ( T h r e e  C o u n t )  

C o m p l a i n t  a g a i n s t  t h e  R e s p o n d e n t ,  ALPHONSE DELLA-DONNA. T h i s  

S u p r e m e  C o u r t  a f f i r m e d  a n d  r a t i f i e d  t h e  f i n d i n g s  a n d  

r e c o m m e n d a t i o n s  of t h e  R e f e r e e  a s  t o  C o u n t s  I ,  I1 a n d  111, a n d  

a g r e e d  w i t h  t h e  Referee t h a t  some of t h e  c o n d u c t  of t h e  

R e s p o n d e n t ,  a l t h o u g h  " u n e t h i c a l "  was n o t  t a n t a m o u n t  t o  e x t o r t i o n .  

I n  t h i s  r e g a r d ,  t h e  same e l e m e n t s  of proof were n e c e s s a r y  a n d  t h e  

same e v i d e n c e  had  t o  b e  p r e s e n t e d  t o  t h e  Referee w h e t h e r  t h e  

c o n d u c t  was d e t e r m i n e d  t o  b e  t a n t a m o u n t  t o  e x t o r t i o n  or n o t .  

S p e c i f i c a l l y  a d d r e s s i n g  C o u n t  111, t h i s  H o n o r a b l e  C o u r t  

r e f e r r e d  a g a i n  t o  t h e  f i n d i n g s  of t h e  R e f e r e e  which  it a f f i r m e d  

a n d  a d o p t e d  a n d  f o u n d  t h a t  DELLA-DONNA h a d  b r e a c h e d  h i s  

r e s p o n s i b i l i t i e s :  

DELLA-DONNA 'acted i n  d e r o g a t i o n  of h i s  l e g a l  a n d  
f i d u c i a r y  r e s p o n s i b i l i t i e s , '  t h a t  he  ' c a u s e d  e x t e n s i v e  
d e l a y ,  damage a n d  e x p e n s e  t o  t h e  B u r n s '  E s t a t e  a n d  
b e n e f i c i a r i e s , '  a n d  t h a t  h e  ' a c t e d  i n  bad f a i t h  i n  
h a n d l i n g  t h e  B u r n s '  e s t a t e  i n  . . . m i s u s i n g  p o s i t i o n s  
of t r u s t  f o r  p e r s o n a l  a n d  f i n a n c i a l  g a i n . '  The R e f e r e e  
a l s o  f o u n d  $46,498.37  of DELLA-DONNA'S fees from t h e  
B u r n s  Es t a t e  t o  b e  ' c l e a r l y  e x c e s s i v e  . . . b o t h  i n  
amount  a n d  . . . u n e t h i c a l  manner i n  w h i c h '  DELLA-DONNA 
' e x t r a c t e d  t h a t  money. A l t h o u g h  t h e  Referee decided 
t h a t  DELLA-DONNA d i d  n o t  commit e x t o r t i o n ,  h e  f o u n d  
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that clear and convincing evidence supported the BAR's 
allegations. (SCT-3-4) 

DELLA-DONNA, throughout the BAR disciplinary proceedings 

contended that "he cannot be disciplined for action he took as a 

client rather than an attorney". (SCT-4) He also asserted that 

he could not be disciplined for working under certain conflicts 

of interest when he did not act as a lawyer representing a 

particular client. (SCT-4-5) The Florida Supreme Court rejected 

Respondent, ALPHONSE DELLA-DONNA'S, arguments in this regard and 

accepted the BAR's position in total. 

References have been made to this Supreme Court's earlier 

decision of disbarment in order to explain the severity of the 

misconduct. Respondent's Brief appears to avoid any statement of 

appreciation for the severity and seriousness of the misconduct. 

The Supreme Court not only upheld the disbarment recommended by 

the Referee, but further found that "DELLA-DONNA'S misconduct 

fully warrants a five (5) year disbarment, regardless of which 

rules are applied". (SCT-10) 

Respondent, ALPHONSE DELLA-DONNA, in his Brief, appears to 

be more concerned with attempting to criticize and draw attention 

to Bar Counsel and THE FLORIDA BAR, rather than addressing the 

issues on review. There was nothing improper that THE FLORIDA 

BAR did in proceeding with disciplinary action against the 

Respondent. It is characteristic of Respondent that attempted 

diversionary tactics be raised, in order to cloud the issue and 

divert attention from the real issues. It was necessary at trial 

to show the Referee, in detailed fashion, the underlying facts 

7 



and theories involved in the litigations in which DELLA-DONNA was 

involved, in order to clearly display the lack of any genuineness 

and good faith purpose to his litigation. When voluminous 

records of pleadings would be examined, it would not only be 

shown that Respondent took and/or advanced contradictory 

positions, but also that he was predominantly interested in 

advancing his own concerns and desirous of personal financial 

rewards and influence that would come with his position being 

accepted by the Court. Respondent would fight a war of attrition 

against individuals, entities and attorneys, in order to "wear 

them down". Ultimately, the opposition would be so frustrated by 

time delays and the expenses involved in litigation and appeals, 

that they would be "forced to capitulate" and compromise or give 

up on their positions due to financial considerations. The Nova 

litigation, in which DELLA-DONNA was paid 1.1 Million Dollars in 

order to stop the litigation against Nova, is merely one example 

of this. 

- 

When Respondent would raise "fabricated" legal and factual 

arguments, which superficially would appear credible, it was 

necessary for THE FLORIDA BAR to go into depth and relate to 

other cases to show the error and lack of credibility in 

Respondent's position. Special Bar Counsel was retained in this 

case because of the extraordinary number of hours that would be 

necessary in order to present the case properly to the Grievance 

Committee and ultimately to the Referee. This case involving THE 

FLORIDA BAR and ALPHONSE DELLA-DONNA, has lasted over nine ( 9 )  
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years and many hours. There is no way that Bar Counsel will ever 

be monetarily compensated for his time and for Respondent to 

infer otherwise is wrong. The principal reasons for its extended 

life and the necessary large amount of costs incurred in its 

prosecution, relate to Respondent and what was necessary in order 

to establish the case against him. It was Respondent, at the 

Grievance Committee level for example, who asked for and received 

from the Committee Chairman, the extraordinary and unprecedented 

right to take extended discovery in the form of lengthy and 

costly depositions. Extensive pre-Grievance Committee discovery 

was permitted to the Respondent in order to allow him an 

opportunity to fully prepare his defense and to be apprised of 

all the charges against him. Further, at the Grievance Committee 

level, it was the Respondent who sought to have additional copies 

of hundreds of pages of exhibits provided to each of the 

Committee members. 

There is no precedent for the Referee to only assess part of 

the costs at the Grievance Committee level as he did in this 

case. In the case law authority cited by the Respondent, the 

Supreme Court apportioned the cost at the Referee trial level 

between the charges on which the Respondent was found guilty or 

not guilty. At bar, the Referee has also divided the cost at the 

Grievance Committee level. In point of fact, the vast majority 

of the time, effort and cost at the Grievance Committee level 

were extended on the matters on which the Grievance Committee 

found probable cause. 

9 



? 

The Florida Bar v. Rubin, 362 So.2d 12 (Fla. 1978) is not 

applicable in any regard to the facts of this case. By referring 

to the Rubin decision, Respondent in his Brief would seem to want 

to imply to this Court that there were improprieties or 

misconduct on the part of THE FLORIDA BAR in proceeding with this 

case against the Respondent. Such is just not the case and the 

reference in Respondent's Brief to alleged instances of 

"irresponsible conduct on the part of the BAR", are merely 

allegations, red herrings and diversionary tactics. 

There is nothing improper with THE FLORIDA BAR desiring to 

present its "strongest possible case" to the Grievance Committee 

and then to the Referee on those charges on which probable cause 

has been found. 

Part of the difficulty in presenting a case of this 

magnitude and complexity to the Referee, is that the educational 

process that is initially required, to acquaint the Referee with 

the case, will take more time than the majority of cases. 

Nonetheless, THE FLORIDA BAR did not shirk nor shy from its 

responsibility, nor fail to proceed with disciplinary actions, 

merely because the issues involved were complex and the records 

voluminous. 

The "extortion charge" against the Respondent involved the 

presentation of testimony and evidence which would have had to be 

presented to the Referee in either case. 

The Referee has made a mention about the undersigned Bar 

Counsel being retained on a contingency fee agreement to collect 
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t he  c o s t s  i n  t h i s  case.  The Referee s p e c i f i c a l l y ,  i n  s t a t i n g  h i s  

own opinions i n  t h i s  regard,  came f a r  s h o r t  of a t t r i b u t i n g  any 

bad motive or misconduct t o  THE FLORIDA BAR or Bar Counsel. I t  

was a f t e r  t he  Supreme Court en tered  i ts  opinion d i sba r r ing  

Respondent t h a t  Bar Counsel was re ta ined  on a contingency f e e  

bas i s .  T h i s  c o n t r a c t  has been produced and made a v a i l a b l e  t o  

opposing counsel,  although i r r e l e v a n t .  The d a t e  of t h e  con t r ac t  

i s  October 2 7 ,  1989. The vas t  major i ty  of c o s t s  incurred i n  t h i s  

case were incurred p r i o r  t o  the  e n t r y  of t h e  con t r ac t .  I t  was 

only the  a d d i t i o n a l  c o s t s  a t t endan t  t o  the  c o s t  hearing i t s e l f  

t h a t  were a d d i t i o n a l  c o s t s .  Respondent is  attempting t o  a s c r i b e  

some bad motive i n  t h i s  regard and he i s  wrong. 

W i t h  r e g a r d  t o  t h e  R e f e r e e ' s  t r i a l  t r a n s c r i p t ,  t h e  

Respondent s t a t e s  t h a t  a copy of same was refused t o  h im.  I n  

po in t  of f a c t ,  the  record would r e f l e c t  t h a t  t h e  Respondent never 

requested of THE FLORIDA BAR, nor Bar Counsel, a copy of the  

Referee 's  t r i a l  t r a n s c r i p t .  The R u l e s  regula t ing  THE FLORIDA BAR 

provide t h a t  c e r t a i n  c o s t s  should be paid for  c e r t a i n  documents. 

THE FLORIDA BAR had incurred an add i t iona l  c o s t  i n  having two ( 2 )  

copies  made of the  t r i a l  t r a n s c r i p t .  I t  was t h e  i n t e n t i o n  of THE 

FLORIDA BAR a t  a l l  times t o  provide ALPHONSE DELLA-DONNA, upon 

h i s  reques t ,  a copy of the  t r a n s c r i p t  when the  c o s t  of same was 

paid.  I f  he  did not  w i s h  t o  pay the  c o s t  of t he  Court Repor te r ' s  

a c t u a l  b i l l  t h a t  was incurred by THE FLORIDA BAR, t he  undersigned 

Bar Counsel s p e c i f i c a l l y  and on the  record t o l d  DELLA-DONNA t h a t  

he could have a hearing before the  Referee t o  determine what c o s t  
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should be assessed him to receive the transcript. 

THE FLORIDA BAR, consistent with the Rules Regulating THE 

FLORIDA BAR, also sought for DELLA-DONNA to pay for a copy of the 

cost transcript as permitted by the Rules. After the Referee was 

asked in this instance to have a copy provided to the Respondent, 

the Referee applied the Rule and DELLA-DONNA paid for his copy. 

A copy of the transcript was thereupon immediately provided to 

Respondent's counsel. In this regard, it is the position of the 

BAR that the actual court reporter charge should have been paid 

by Respondent. The Rule was inapplicable at bar and only applied 

to "copying" the BAR would do itself. 

All of the costs incurred, whether expert witness fees, 

court reporter fees, copying charges or process serving charges 

or otherwise, were all reasonable and necessary and consistent 

with business standards, amounts and practices at the time. 

The Florida Bar v. McCain, 361 So.2d 700 (Fla. 1978) does 

not apply to the facts of our case. Therein THE FLORIDA BAR 

took an excessively broad approach and did not abandon claims 

against the Respondent early on, which they could not prove. 

That did not happen in the case at bar. THE FLORIDA BAR did not 

litigate, with the intent to have findings of guilt attributable 

to the actions, those charges on which probable cause had not 

been found at the Grievance Committee level. The Referee found 

that certain testimony and 

held admissable in Court, 

related to charges on which 

exhibits were relevant and properly 

even though testimony and evidence 

the Grievance Committee had found no 
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probable cause. Certain testimony and evidence were submitted 

for specific purposes and THE FLORIDA BAR did not seek to have 

the Referee find Respondent guilty of a "no probable cause" 

charge, 

In his Brief, the Respondent is also attempting to 

relitigate or re-explain his conduct, which has already been 

reviewed by the Supreme Court and found to be serious enough to 

deserve and merit disbarment from the practice of law in the 

State of Florida. Nevertheless, there are certain additional 

statements made by Respondent to which the BAR must respond. 

With regard to the character witnesses called by the 

Respondent before the Referee, certain of them agreed that if the 

charges as presented by THE FLORIDA BAR against Respondent were 

found to be correct and supported by clear and convincing 

evidence, that their opinions as to the reputation of Respondent 

as to truthfulness would be different. 

With regard to the witness that was never called by THE 

FLORIDA BAR to testify live, certain matters must be addressed. 

The witness was Sally Detterman, who is an attorney in 

Washington, DOC. and the immediate Past-President of the 

Washington, D.C. Bar Association. Her deposition had been taken 

several times in different cases involving DELLA-DONNA, in which 

her testimony related to issues involved in the Grievance 

proceedings. THE FLORIDA BAR used her testimony and presented it 

to the Referee. DELLA-DONNA was given leave of Court to 

specifically take her deposition again in Washington, D.C. and 
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address any issues r e l a t e d  t o  these  proceedings. DELLA-DONNA 

chose not t o  depose her i n  t h i s  case or present  her t o  t h e  

Referee t o  l e t  her t e s t i f y .  Now DELLA-DONNA would have t h i s  

Honorable Court be l ieve  t h a t  he was prejudiced because THE 

FLORIDA BAR d id  not c a l l  her a s  a witness  and t h a t  THE FLORIDA 

BAR only used depos i t ions  previously taken t o  present  c e r t a i n  

f a c t s  t o  the  Referee. DELLA-DONNA had an opportuni ty  t o  c a l l  a 

witness  i f  he f e l t  her testimony would support  h i s  p o s i t i o n  and 

h e  chose not t o .  THE FLORIDA BAR be l i eves  t h a t  t he  reason t h e  

Respondent d id  not  redepose S a l l y  Detterman or c a l l  her a s  a 

witness was because she did not agree w i t h  t he  i n t e r p r e t a t i o n  of 

DELLA-DONNA a s  t o  c e r t a i n  documents, nor a s  t o  the  i n t e n t  of 

Respondent. 

Respondent a l l e g e s  t h a t  THE FLORIDA BAR made c e r t a i n  

misrepresenta t ions  t o  t h i s  Honorable Court e i t h e r  i n  i t s  wr i t t en  

word or i n  o r a l  argument i n  May of 1989. Both a l l e g a t i o n s  a r e  

t o t a l l y  i n c o r r e c t  and f a l s e .  There was a present  need t o  have 

c o n f i d e n t i a l i t y  l i f t e d  and removed when THE FLORIDA BAR 

pe t i t i oned  same of t he  Court p r i o r  t o  o r a l  argument. I n  t h i s  

regard,  the  Honorable Raymond J. Hare, who presided over t h e  Leo 

Goodwin, S r .  E s t a t e ,  was abou t  t o  a p p r o v e  a d d i t i o n a l  

d i s t r i b u t i o n s  and f e e  payments t o  Respondent and h i s  law firm. 

Cer ta in  p r i o r  f e e s  t h a t  r e l a t e d  t o  the  Goodwin Es ta t e  mat te rs ,  

t h a t  i s  $ 1 0 0 , 0 0 0 . 0 0  for  a l leged  r e s u l t s  obtained i n  t he  

apportionment case,  had been previously determined by the  Referee 

t o  be excessive.  Inasmuch a s  Judge Hare presided over t h e  S r . ' s  

1 4  



Es ta t e  i n  which a l l  f e e s  and expenses had t o  be approved, t h e  

r ep resen ta t ion  of Bar Counsel was e n t i r e l y  c o r r e c t .  Bar Counsel 

admitted t o  the  Referee t h a t  THE FLORIDA BAR was not charging the  

Respondent w i t h  excessive f e e s  w i t h  reference t o  "what Judge Hare 

ordered". (R-6233-34) However, the  $100 ,000 .00  which was p a r t  

of t he  1.1 Mil l ion Dol la rs  i n  t h e  Nova l i t i g a t i o n ,  had t o  be 

approved a s  f e e s  paid from t h e  e s t a t e ' s  a s s e t s  and Judge  Hare 

presided over t he  Es ta te .  I n  t h i s  regard,  i n  t he  t r a n s c r i p t ,  Bar 

Counsel went  on t o  expla in  t o  the  Referee: 

The only quest ion of excessive f e e s  t h a t  t he  Bar i s  
charging is  i n  t he  Burns' Es t a t e  w h i c h  is  approximately 
$50 ,000 .00  t o  $ 6 5 , 0 0 0 . 0 0  excessive and e x t o r t i o n a t e  and 
the  1.1 Million Dollars  i n  t he  Nova r e l a t e d  matters .  
(R-6234) 

Las t ly ,  Respondent s t a t e s  t h a t  THE FLORIDA BAR has charged 

the  Respondent w i t h  "434 p o t e n t i a l  charges" (Respondent Brief-  

1 0 ) .  These a r e  not  a c t u a l  charges. What t he  Respondent has 

done, i s  t o  take  a l l  of t he  une th ica l  a c t i o n s  and omissions t h a t  

he was g u i l t y  of and mul t ip l ied  and ex t rapola ted  those charges 

t imes the  number of a c t u a l  Rules (Canons) regula t ing  THE FLORIDA 

BAR t h a t  were v io l a t ed .  The charges themselves were not  434 but  

r a the r  t h e  underlying conduct v io l a t ed  numerous r u l e s  and Canons 

which govern the  conduct of lawyers i n  t h i s  S t a t e .  

After THE FLORIDA BAR had taken a l l  necessary and reasonable 

s t e p s  i n  order t o  process  the  d i s c i p l i n a r y  a c t i o n  a g a i n s t  t h e  

Respondent, the  Respondent is now saying t h a t  THE FLORIDA BAR was 

too e f f i c i e n t  and too thorough i n  holding him accountable f o r  h i s  

numerous v i o l a t i o n s .  Regardless of the  degree of complexity and 
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s o p h i s t i c a t i o n  of  e t h i c a l  v i o l a t i o n s  o f  a p a r t i c u l a r  lawyer ,  i t  

is indeed  i r o n i c  t h a t  Respondent would now a s s e r t  t h a t  one of  t h e  

r e a s o n s  t h a t  h e  shou ld  have p r o t e c t i o n  from be ing  a s s e s s e d  t h e  

c o s t s  of  these p r o c e e d i n g s ,  is  t h a t  THE FLORIDA BAR was t o o  

t h o r o u g h  and  c o m p l e t e  a n d  e f f e c t i v e  i n  i t s  p r o s e c u t i o n .  

Respondent h imse l f  was a p a r c i p i t a t i n g  cause o f  t h e s e  p r o c e e d i n g s  

having t o  be n e c e s s a r y .  THE FLORIDA BAR d i d  w h a t  was necessa ry -  

n o t h i n g  more o r  l ess  - i n  p r o s e c u t i n g  DELLA-DONNA. 

The expenses  of  THE FLORIDA BAR which  were assessed by t h e  

Refe ree  t o t a l l e d  $63,306.17 (SCT(CH)-1-6). 

A s  t h i s  Cour t  s t a t ed  i n  i t s  o p i n i o n  d i s b a r r i n g  Respondent ,  a 

R e f e r e e ' s  f i n d i n g  of  f a c t  w i l l  be presumed c o r r e c t .  

A R e f e r e e ' s  f i n d i n g s  of  f a c t  a r e  presumed c o r r e c t  and 
w i l l  be u p h e l d  u n l e s s  c l e a r l y  e r r o n e o u s .  The  F l o r i d a  
Bar v. S t a l n a k e r ,  485 So.2d 815 ( F l a .  1 9 8 6 ) .  The 
s t a n d a r d  on rev iew i s  whether  t h o s e  f i n d i n g s  a r e  
s u p p o r t e d  by competent  s u b s t a n t i a l  e v i d e n c e ,  and t h i s  
C o u r t  w i l l  n o t  s u b s t i t u t e  i t s  judgment f o r  t h e  
R e f e r e e ' s .  T h e  F l o r i d a  Bar v. Hooper, 509 So.2d 289 
( F l a .  1 9 8 7 ) .  (SCT-6) 

I n  a l l  r e s p e c t s ,  t h e  R e f e r e e ' s  Cos t  Repor t  w i t h  r e g a r d  t o  

a s s e s s i n g  c o s t s  of  $63,306.17 shou ld  be a f f i r m e d ;  however, i n  

a d d i t i o n  t o  t h e s e  expenses ,  it is  t h e  p o s i t i o n  of THE FLORIDA BAR 

t h a t  t h e r e  was no competent  s u b s t a n t i a l  ev idence  p r e s e n t e d  which 

would a u t h o r i z e  t h e  Referee t o  n o t  assess t h e  a d d i t i o n a l  c o s t s  

which were i n c u r r e d  by THE FLORIDA BAR and n e c e s s a r y  and 

r e a s o n a b l e  i n  p r o s e c u t i n g  t h i s  c l a i m  a g a i n s t  t h e  Respondent.  

T h e r e f o r e ,  t h e  e n t i r e  c o s t s  t h a t  were r e a s o n a b l y  i n c u r r e d  by THE 

FLORIDA BAR shou ld  be t axed  and t h e  t o t a l  amount of  t h e  award 

shou ld  be $103,315.52. 
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I 
t 

THE FLORIDA BAR would ask that this Court affirm the cost 

findings and recommendations of the Referee in all respects 

except that the total costs assessed against the Respondent be 

increased to $103,315.52. The actual costs of the Court Reporter 

bills (as opposed to $1.00 a page) and related expenses, as well 

as all of the costs at the Grievance Committee level should have 

been taxed against Respondent by the Referee. 
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CONCLUSION 

THE FLORIDA BAR and the lawyers of this State should not be 

penalized for the prosecuting Respondent for his years of 

unethical conduct which "fully warranted'' being disbarred. This 

Honorable Supreme Court has held in the past that the individuals 

themselves who are guilty of the misconduct should bear the 

responsibility of paying and reimbursing THE FLORIDA BAR and that 

the other members of THE FLORIDA BAR should not have to absorb 

this expense, albeit a necessary and reasonable one. This case 

was handled in a professional, responsible, diligent and 

efficient manner and THE FLORIDA BAR should be commended as 

opposed to being criticized, for having the commitment and 

determination to bring the Respondent's unethical misconduct to 

the proper forum for appropriate action and discipline. 

THE FLORIDA BAR would ask that this Court affirm the cost 

findings and recommendations of the Referee in all respects 

except that the total costs assessed against the Respondent be 

increased to $103,315.52. The actual costs of the Court Reporter 

bills (as opposed to $1.00 a page) and related expenses, as well 

as all of the costs at the Grievance Committee level should have 

been taxed against Respondent by the Referee. 
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