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SUMMARY OF ARGUMENT 

The defendant in this case was convicted of two 

offenses for but a single taking. Bing was convicted of robbery 

for the forceful taking of a purse and he was convicted of grand 

theft-second degree for taking the more than $100.00 contained 

within the purse. 

At common law a robbery and a larceny could not be 

simultaneously committed for one taking, and the same holds true 

today as a matter of Constitutional protection against double 

jeopardy and a matter of statutory construction. The "different 

element" test espoused in Blockburger, infra, is wrong because it 

fails to provide consistent double jeopardy protection for mala 

in se offenses that existed when the Constitution was written. -- 
?r; Even if the Blockburger analysis is used, the theft and 

robbery statutes define the respective offenses in a manner that 

precludes simultaneous convictions of said offenses for but one 

taking. In any event, assuming that different statutory elements 

are present, the Legislature has not expressed an intent to allow 

multiple convictions for robbery and larceny for a single act of 

taking. 
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OUESTION CERTIFIED 

CAN ONE TAKING OF PROPERTY VALUED AT 
$100.00 OR MORE, WITH FORCE, SUPPORT 
DUAL CONVICTIONS FOR ROBBERY AND GRAND 
THEFT, OR IS THE DEGREE OF THEFT IRRELE- 
VANT TO DOUBLE JEOPARDY CONSIDERATIONS 
ABSENT AN INDICATION OF CONTRARY LEGIS- 
LATIVE INTENT? 

In pertinent part, the Fifth Amendment to the United 

States Constitution provides: 

"No person shall be subject for the same 
offense to be twice put in jeopardy of 
life or limb; 

The counterpart in the Florida Constitution states; "No person 

shall be deprived of life, liberty or property without due 

process of law, or be twice put in jeopardy for the same offense, 

or be compelled in any criminal matter to be a witness against 

himself ." Art. 1, Sec. 9 Fla.Const. (1976). There is an adage 



that states, "If it ain't broke, don't fix it." It is 

respectfully submitted that application of the foregoing 

constitutional principles concerning double jeopardy is "broke", 

and it is time to fix it. 

It is broken because the approach relied on since 1932 

to apply principles of double jeopardy to all "offenses" is 

wrong. Specifically, Blockburger v. U.S., 284 U.S. 299, 52 S.Ct. 

180, 76 L.Ed.306 (1932), stands for the premise that "[tlhe 

Double Jeopardy Clause "presents no substantive limitation on the 

legislature's power to prescribe multiple punishments,' but 

rather, 'seeks only to prevent courts either from allowing 

multiple prosecutions or from imposing multiple punishments for a 

single, legislatively defined offense." Borges v. State, 415 

So.2d 1265, 1267 (Fla. 1982) quoting State v. Hegstrom, 401 So.2d 

1343, 1345 (Fla. 1981). 

This premise is faulty because it elevates the inten- 

tion of the legislature to a position over the intention of the 

Framers of the Constitution. Blockburger is wrong because it 

approves what is in effect future delegation to the legislature 

to determine what constitutes double jeopardy simply by defining 

offenses. This approach renders the Double Jeopardy clause 

meaningless; it provides no double jeopardy protection at all, 

and courts are forced to utilize the fiction of "clear legisla- 

tive intent" on an ad hoc basis to avoid absurd results. -- 
It is respectfully submitted that rather than remain in 

the turbulent waters of double jeopardy in the federal context 

(which quite frankly is a hopeless morass incapable of being 

understood or consistently applied), this Court should move on to 



the unrippled waters of double jeopardy in the context of the 

State constitutional law. So long as the State construction of 

State constitutional law provides as much protection as federal 

application of the Constitution of the United States, there can 

be no interference from the federal courts. Begin by viewing the 

terms of the Double Jeopardy Clause contained in the Florida 

Constitution as those terms were viewed at the time the original 

constitution was written. The term "offenses" as used in the 

Double Jeopardy Clause refers, at a minimum, to the offenses that 

were recognized as offenses at common law, existing when the 

Constitution was written. Cf. Ford v. Wainwright, - U.S. , 39 - 

Crl 3198 (1986) ("There is now little room for doubt that the 

Eighth Amendment's ban on cruel and unusual punishment embraces 

at a minimum, those modes or acts of punishment that had been 

considered cruel and unusual at the time the Bill of Rights was 

adopted" - id at 3198). 

At common law offenses were broken down into two 

categories, --- mala in se crimes and mala prohibitum crimes. The 

mala in se crimes never change, and those offenses always enjoy --- 
Constitutional protection against double jeopardy, as intended by 

the Framers. 

Crimes from early days have been divided 
into things that are criminal because 
they are mala in se and crimes which are 
prohibited by statute or mala prohibita. 
The former class embraces those acts 
which are immoral or wrong in themselves 
such as burglary, larceny, arson, rape, 
murder, and breaches of the peace, while 
the latter embraces those things which 
are prohibited by statute because they 
infringe upon the rights of others, 
though no moral turpitude may attach, 
and they are crimes only because they 
are prohibited by statute. See 4 
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Blackstone Commentary 8; Commonwealth v. 
Jidams, 114 Mass. 323, 19 Am.Rep. 362; 16 
C.J. 58; 8 R.C.L. 55. 

Coleman v. State, 119 Fla. 653, 161 So.89, 90 (1935). 

Some Florida statutes embrace the mala in se crimes --- 

today with subsections that define the offense consistently with 

the common law definition; i.e. 5812.13 (1) Fla.Stat. (robbery), 

Royal v. State, 490 So.2d 44 (Fla. 1986). Other Florida statutes 

create elaborate hybrids of a mala in se offense creating dif- --- 

ferent statutorily defined "crimes" but for double jeopardy 

considerations only one basic "offense" exists. [i.e. Chapter 782 

(homicide)]. Houser v. State, 474 So.2d 1193 (Fla. 1985). It is 

better to recognize this principle as the first inquiry for 

a double jeopardy considerations than it is to rely on a nebulous 

and inspecific standard of legislative intent when problems 

arise. 

Obviously mala prohibitum crimes, such as legislation 

concerning controlled substances, require analysis of constituent 

elements and legislative intent for determination of what 

constitutes a single offense for double jeopardy purposes. - See 

Ball v. State, 437 So.2d 1057 (Fla. 1983). This analysis does 

absolutely no harm to existing cases, in that the same result is 

reached but without the fiction of divining a legislative intent 

where there actually is none. Instead there is protection 

consistently afforded by the Constitution against double jeopardy 

as intended by the Framers of the Constitution. 

a It remains the legislature's prerogative to prescribe 

the punishments for the respective crime, fettered only by the 



c o n s t i t u t i o n a l  requirement t h a t  t h e  punishment n o t  be c r u e l  o r  

unusual .  A r t .  1, S17, F l a .  Const.  (1976) .  Take, f o r  i n s t a n c e ,  

t h e  s i t u a t i o n  presen ted  i n  S t a t e  v. Getz,  435 So.2d 789 (F l a .  

1983) .  A mobile home was b u r g l a r i z e d ;  a  f i r ea rm and a  c a l c u l a t o r  

and c o i n s  were taken.  The defendant  was convic ted  o f  bu rg l a ry ,  

grand thef t - second  degree  of  t h e  f i r e a r m ,  and p e t i t  t h e f t  of  t h e  

c a l c u l a t o r  and c o i n s .  The m u l t i p l e  conv ic t ions  were proper ,  

because a  bu rg l a ry  occurred and a t  l e a s t  two s e p a r a t e  p i e c e s  of  

p rope r ty  were s e p a r a t e l y  taken ,  t h a t  i s ,  t h e r e  were two 

independent a c t s  of  t ak ing .  The m u l t i p l e  sen tences  were proper  

because t h e  l e g i s l a t u r e  has p re sc r ibed  t h a t  bu rg l a ry  i s  a  t h i r d  

degree  f e lony ,  t h e f t  o f  a  f i r ea rm i s  a  t h i r d  degree  f e lony ,  and 

t h e f t  o f  p rope r ty  worth l e s s  than  $100.00 i s  a  second degree  

misdemeanor. There i s  no double jeopardy problem concerning t h e  

s e p a r a t e  t h e f t  o f f e n s e s  because you have s e p a r a t e  t a k i n g s ,  a  

t a k i n g  of  t h e  f i r ea rm and a  t a k i n g  of  o t h e r  p rope r ty  worth l e s s  

than  $100.00. 

A t o t a l l y  d i f f e r e n t  r e s u l t  o b t a i n s  where t h e r e  i s  on ly  

one t a k i n g  [ergo,  one o f f e n s e ]  a s  i n  t h e  i n s t a n t  case .  The f a c t s  

he re  a r e  t h a t  Bing took a  purse  and i t s  c o n t e n t s  by f o r c e ,  t hus  

robbery i s  t h e  c o r r e c t  o f f ense .  The defendant  should be punished 

f o r  t h a t  o f f e n s e  a s  s t a t u t o r i l y  p re sc r ibed .  The problem i n  t h e  

i n s t a n t  ca se  i s  t h a t  t h e  s t a t e  i s  pursuing a  d u p l i c i t u o u s  charge,  

r e l y i n g  on t h e  same a c t  of  t a k i n g  t h a t  supported t h e  robbery 

o f f ense  t o  a l s o  suppor t  t h e  s e p a r a t e  a c t  of  t a k i n g  needed t o  

suppor t  t h e  grand t h e f t  conv ic t ion .  A t  common law, a  robbery gnd 



t h e f t  c o u l d  n o t  s i m u l t a n e o u s l y  o c c u r .  Montsdoca v .  S t a t e ,  84 

F l a .  82 ,  93 So.157 ( 1 9 2 2 ) .  

Whether couched i n  t h e  above  d o u b l e  j eopa rdy  a n a l y s i s  

o r  b a s e d  s o l e l y  on l e g i s l a t i v e  i n t e n t ,  it i s  c l e a r  t h a t  where 

t h e r e  i s  one  t a k i n g  a s  a  m a t t e r  o f  f a c t ,  o n l y  one  t a k i n g  may b e  

p u n i s h e d  a s  a  m a t t e r  o f  law.  C o n s i d e r  t h e  s i t u a t i o n  where a  

l o a d e d  f i r e a r m  i s  t a k e n .  Can t h e  s t a t e  p r o s e c u t e  t h e  g r a n d  t h e f t  

o f  t h e  f i r e a r m ,  and  t h e  p e t i t  t h e f t  o f  t h e  ammunition c o n t a i n e d  

t h e r e i n ?  And t h e  s l i n g ?  And t h e  s c o p e ?  And t h e  magazine?  I f  a  

c a s h  r e g i s t e r  i s  t a k e n  i n  a  r o b b e r y ,  c a n  t h e  s t a t e  a l s o  p r o s e c u t e  

t h e  d e f e n d a n t  f o r  t h e  r o b b e r y  o f  t h e  c a s h  r e g i s t e r  and  a  p e t i t  

t h e f t  f o r  e a c h  d o l l a r  less t h a n  a  hundred  c o n t a i n e d  t h e r e i n ?  

When $101.00 i s  s t o l e n  c a n  t h e  s t a t e  o b t a i n  one  g r a n d  t h e f t  

c o n v i c t i o n  f o r  t h e  one  hundred  d o l l a r s  t a k e n ,  and  100 s e p a r a t e  

p e t i t  t h e f t  c o n v i c t i o n s  f o r  t h e  one  hundred  s e p a r a t e  p e n n i e s  t h a t  

w e r e  a l s o  c o n t a i n e d  i n  t h e  same d e p o s i t  bag?  Common s e n s e  s a y s  

t h a t  s u c h  m u l t i p l e  c o n v i c t i o n s  a r e  imprope r  and  u n j u s t ,  and  it i s  

r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  Double J e o p a r d y  C l a u s e  p r o s c r i b e s  

s u c h  m u l t i p l e  pun i shmen t s  f o r  what  i s  b u t  one  o f f e n s e ,  t o  w i t ,  an  

u n l a w f u l  t a k i n g .  Two s e p a r a t e  t a k i n g s  do  n o t  o c c u r  a s  a  m a t t e r  

o f  law where a s  a  f a c t u a l  m a t t e r  o n l y  one  i t e m  o f  p r o p e r t y  was 

t a k e n ,  a l b e i t  t h a t  t h e  p r o p e r t y  t a k e n  i s  d i v i s i b l e  o r  o t h e r w i s e  

c o n t a i n s  o t h e r  p i e c e s  o f  p r o p e r t y .  I f  a  p e r s o n  t a k e s  a  w a l l e t ,  

h e  s h o u l d  b e  p r o s e c u t e d  f o r  t a k i n g  t h e  w a l l e t ,  b u t  n o t  s e p a r a t e l y  

f o r  e a c h  i t e m  c o n t a i n e d  i n  t h e  w a l l e t .  

The S t a t e ' s  c o n c l u d i n g  s u g g e s t i o n  t h a t  t h e  i s s u e  o f  

d o u b l e  j eopa rdy  i s  n o t  a d e q u a t e l y  p r e s e r v e d  i s  s p e c i o u s .  Wi thou t  



a doubt the protection afforded by the Double Jeopardy Clause is 

a fundamental constitutional right, requiring a knowing, volun- 

tary and intelligent waiver by the defendant personally. That is 

the precise holding of State v. Johnson, 483 So.2d 420 (Fla. 

1986). It is respectfully submitted that no waiver exists by Mr. 

Bing of his double jeopardy rights guaranteed by the Consti- 

tution of the State of Florida. No affirmative waiver is present 

in any form in this case. This issue is well preserved for this 

Court's consideration. 



CONCLUSION 

Because t h e  d e f e n d a n t  r e c e i v e d  two c o n v i c t i o n s  f o r  what  

i s  i n  l aw  and f a c t  one  t a k i n g ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal  

was c o r r e c t  i n  r e v e r s i n g  t h e  g r a n d  t h e f t  c o n v i c t i o n ,  and  t h i s  

Honorable  C o u r t  s h o u l d  a f f i r m  t h a t  h o l d i n g  b a s e d  on t h e  f o r e g o i n g  

argument .  
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