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I N  THE SUPREME COURT O F  FLORIDA 

STATE O F  F L O R I D A ,  

P e t  i t  i o n e r  

v s .  

MARTIN L E S L I E  WELLS, 

R e s p o n d e n t  . 

CASE NO: 6 9 , 3 6 3  

/ 

ANSWER B R I E F  O F  RESPONDENT 

PRELIMINARY STATEMENT 

T h e  R e s p o n d e n t ,  MARTIN L E S L I E  WELLS, w a s  t h e  D e f e n d a n t  i n  

t h e  C i r c u i t  C o u r t  and w i l l  be referred t o  as t h e  R e s p o n d e n t  o r  

D e f e n d a n t .  T h e  P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  w i l l  b e  

referred t o  a s  P e t i t i o n e r  o r  t h e  S ta te .  A m i c u s  C u r i a e ,  t h e  

F lor ida  D e p a r t m e n t  of H i g h w a y  Sa fe ty  & Motor V e h i c l e s ,  w i l l  be 

referred t o  as A m i c u s  C u r i a e  o r  t h e  D e p a r t m e n t .  

T h e  s y m b o l  ' R '  d e s i g n a t e s  t h e  r eco rd  t r a n s c r i p t  on  appeal  

a n d  w i l l  be  f o l l o w e d  by  t h e  a p p r o p r i a t e  page n u m b e r s ( s )  i n  

pa ren thes i s .  V o l u m e  d e s i g n a t i o n s  w i l l  n o t  be u t i l i z e d .  
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STATEMENT O F  THE CASE 

On Februa ry  11, 1985, M A R T I N  LESLIE WELLS w a s  s topped  f o r  

exceed ing  t h e  speed  l i m i t ,  (R27). During t h i s  r o u t i n e  s t o p  f o r  

excess speed  (R215),  t h e  Appe l l an t  w a s  s u b s e q u e n t l y  a r r e s t e d  f o r  

Dr iv ing  Under The I n f l u e n c e  O f  Alcohol ,  (R31,53). An I n v e n t o r y  

S e a r c h  o f  t h e  v e h i c l e  B M W  Tag No. YVY660 w a s  c o n d u c t e d  b y  t h e  

F l o r i d a  Highway P a t r o l  ( R 6 6 - 7 0 ) .  Mar i juana  w a s  d i s c o v e r e d  i n  a 

locked  sui tcase i n  t h e  locked  t r u n k  of t h e  v e h i c l e  (R152-156).  

M A R T I N  LESLIE WELLS, t h e  A p p e l l a n t ,  w a s  c h a r g e d  w i t h  

P o s s e s s i o n  of  Cannabis  With I n t e n t  To Del iver .  

A n  Amended Motion To Suppres s  a l l  e v i d e n c e  s e i z e d  p u r s u a n t  

t o  t h e  I n v e n t o r y  Sea rch  w a s  f i l e d  on August 2 ,  1985 ( R l - 1 7 ) .  

A H e a r i n g  on  t h e  M o t i o n  To S u p p r e s s  w a s  h e l d  on Augus t  8 ,  

1985 ,  ( R 2 1 0 - 2 6 6 ) .  O n  Augus t  9 ,  1985 ,  t h e  H o n o r a b l e  E. L .  

Eastmoore s i g n e d  a n  Order  deny ing  t h e  Motion To Suppres s  (R18) .  

On A u g u s t  1 2 ,  1 9 8 5 ,  M A R T I N  LESLIE WELLS, p l e d  N o l o  

Contendere  t o  t h e  c h a r g e  of P o s s e s s i o n  o f  more t h a n  20 grams of 

Cannabis ,  s p e c i f i c a l l y  r e s e r v i n g  t h e  r i g h t  t o  a p p e a l  t h e  T r i a l  

C o u r t ' s  d e n i a l  o f  t h e  Amended Motion To Suppres s .  

On October  2 9 ,  1985, t h e  A p p e l l a n t  w a s  s e n t e n c e d  t o  f i v e  ( 5 )  

y e a r s  p r o b a t i o n ,  w i t h  a s p e c i a l  c o n d i t i o n  t h a t  he serve f i f t y - o n e  

- 2 -  



( 5 1 )  weeks i n  t h e  Putnam Coun ty  J a i l  (R267-274) .  

T h e  R e s p o n d e n t  appea led  t o  t h e  D i s t r i c t  C o u r t  of Appea l ,  

F i f t h  D i s t r i c t  of F l o r i d a  ( R 1 9 ) .  

On A u g u s t  2 1 ,  1 9 8 6 ,  t h e  R e s p o n d e n t ' s  c o n v i c t i o n  f o r  

p o s s e s s i o n  of  a c o n t r o l l e d  s u b s t a n c e  w a s  reversed, t h e  C o u r t  

c o n c l u d i n g  t h a t  t h e  w a r r a n t  l e s s  s e a r c h  w a s  u n r e a s o n a b l e  a n d  

u n l a w f u l .  W e l l s  v S t a t e ,  492 So.2d 1375 ( F l a  5 t h  DCA 1 9 8 6 ) .  

The P e t i t i o n e r ,  t h e  State  of F l o r i d a ,  f i l e d  n o t i c e  t o  i n v o k e  

t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h e  Supreme C o u r t  of F l o r i d a .  

On J a n u a r y  2 2 ,  1 9 8 7 ,  t h e  S u p r e m e  C o u r t  accepted j u r i s d i c t i o n .  

P e t i t i o n e r  f i l e d  i t s  I n i t i a l  B r i e f  o n  M a r c h  2 ,  1 9 8 7 .  T h e  

Depar tmen t  o f  Highway S a f e t y  & Motor V e h i c l e s  appeared as Amicus 

C u r i a e  a n d  f i l e d  i t s  I n i t i a l  B r i e f  on March 16 ,  1987. Respondent  

requested a n d  w a s  g r a n t e d  u n t i l  A p r i l  1 4 ,  1987,  1987 t o  f i l e  i t s  

Answer B r i e f .  

- 3 -  



?- STATEMENT O F  THE FACTS 

I n  W e l l s  v S t a t e ,  4 9 2  So.2d 1375 ( F l a .  5 t h  DCA 1986)  t h e  -----_------- 
D i s t r i c t  Cour t  i n  c o n l c u d i n g  t h a t  t h e  w a r r a n t l e s s  s e a r c h  w a s  

u n r e a s o n a b l e  and  u n l a w f u l ,  s t a t e d  t h a t  t h e  f a c t s  w e r e  n o t  i n  

d i s p u t e  and found: 

"...On t h e  e v e n i n g  o f  Monday, F e b r u a r y  11, 
1985,  T roope r  Rodney Adams o f  t h e  F l o r i d a  
Highway P a t r o l  s t o p p e d  t h e  a p p e l l a n t  f o r  
s p e e d i n g .  The a p p e l l a n t  e x i t e d  h i s  v e h i c l e  
a n d  p r o d u c e d  h i s  d r i v e r ' s  l i c e n s e  a n d  
expla ined  t o  t h e  o f f i c e r  t h a t  t h e  car belonged 
t o  a f r i e n d .  The o f f i c e r  r a n  a l i c e n s e  and 
t a g  c h e c k  and v e r i f i e d  t h e  a c c u r a c y  of  t h e  
s t a t e m e n t  concerning t h e  ownership of t h e  car, 
and  a l s o  d e t e r m i n e d  t h a t  t h e  a p p e l l a n t ' s  
d r i v e r ' s  l i c e n s e  had e x p i r e d .  Dur ing  t h e  
course  of conve r sa t ion ,  Trooper Adams not i c e d  
t h e  s m e l l  o f  a l c o h o l  upon t h e  a p p e l l a n t ' s  
person. Af t e r  a p p e l l a n t  acknowledged t h a t  he 
had been d r ink ing ,  f i e l d  s o b r i e t y  tests w e r e  
a d m i n i s t e r e d  t o  him and t h e  a p p p e l l a n t  w a s  
then  a r r e s t e d  f o r  d r i v i n g  under t h e  i n f l u e n c e  
o f  a l c o h o l .  A p p e l l a n t  a g r e e d  t o  t a k e  a 
b r e a t h a l i z e r  tes t  and Trooper Adams informed 
him t h a t  h e  would be  t r a n s p o r t e d  t o  t h e  
machine l o c a t e d  a t  t h e  F l o r i d a  Highway P a t r o l  
S t a t i o n .  The o f f i c e r  t e s t i f i e d  t h a t  t h e  car 
w a s  p a r k e d  o f f  t h e  h ighway,  and w a s  n o t  a 
hazard t.o t r a f f i c .  

B e f o r e  d e p a r t i n g  t o  t h e  s t a t i o n ,  a p p e l l a n t  
asked Adams i f  he could r e t r i e v e  h i s  j a c k e t ,  
which w a s  i n  t h e  automobile.  Adams r e t u r n e d  
t o  t h e  car w i t h  a p p e l l a n t  t o  be c e r t a i n  t h a t  
a p p e l l a n t  w a s  not going a f t e r  a weapon. When 
a p p e l l a n t  opened t h e  car door Trooper Adams, 
u s ing  h i s  f l a s h l i g h t ,  s a w  what apeared t o  be a 

t 
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l a r g e  sum of  money l y i n g  on t h e  f l o o r b o a r d  on 
t h e  d r i v e r ' s  s i d e .  

The o f f i c e r  t e s t i f i ed  t h a t  w h i l e  he wondered 
abou t  t h e  money, he had no r e a s o n  t o  b e l i e v e  
t h a t  t h e r e  w a s  any  con t r aband  i n  t h e  car, b u t  
because  he b e l i e v e d  t h a t  he had t o  impound t h e  
ca r  h e  a s k e d  f o r  p e r m i s s i o n  t o  l o o k  i n  i t s  
t r u n k .  Appe l l an t  f i rs t  a t t e m p t e d  t o  open t h e  
t r u n k  and when unab le  t o  do so,  gave t h e  key 
t o  T r o o p e r  Adams who w a s  a l s o  u n s u c c e s s f u l .  
Appe l l an t  w a s  t o l d  t h a t  i f  t h e  t r u n k  c o u l d  n o t  
be opened w i t h  t h e  key, t h a t  i t  may have t o  b e  
' 'popped" open .  T h e  a p p e l l a n t  a g r e e d  t o  t h i s  
and i n d i c a t e d  t h a t  he d i d  n o t  know w h a t  w a s  i n  
t h e  t r u n k .  Appe l l an t  w a s  t a k e n  t o  t h e  F l o r i d a  
H i g h w a y  P a t r o l  S t a t i o n  t o  t a k e  t h e  
b r e a t h a l y z e r  test and t h e  v e h i c l e  w a s  towed t o  
K & S A u t o m o t i v e  a t  a p p r o x i m a t e l y  1 2 : 3 0  o r  
1 : O O  A.M. T h e  o f f i c e r  neve r  a sked  f o r  and w a s  
n e v e r  g i v e n  p e r m i s s i o n  t o  s e a r c h  t h e  
p a s s e n g e r  compartment of  t h e  car. 

Trooper  Adams a r r i v e d  a t  K & S Automotive a t  
a p p r o x i m a t e l y  1:30 A.M. a n d  p r o c e e d e d  t o  
search t h e  car w i t h  t h e  a s s i s t a n c e  of Grover 
Bryon, an  employee of  K & S .  A s e a r c h  o f  t h e  
i n t e r i o r  of  t h e  car r e s u l t e d  i n  t h e  d i s c o v e r y  
o f  t w o  m a r i j u a n a  " r o a c h e s "  i n  t h e  
a s h t r a y .  Bryon opened t h e  locked  t r u n k  w i t h  
t h e  key, e x p l a i n i n g  t o  t h e  o f f i c e r  t h a t  t h e  
b u t t o n  had  t o  be  d e p r e s s e d  a s  t h e  k e y  w a s  
t u rned .  There w a s  o n l y  a locked  b l u e  s u i t c a s e  
i n  t h e  t r u n k .  Adams i n s t r u c t e d  Bryon a n d  
a n o t h e r  e m p l o y e e  o f  K & S t o  p r y  o p e n  t h e  
locked  s u i t c a s e .  A f t e r  about  1 0  m i n u t e s ,  t h e  
s u i t c a s e  w a s  p r y e d  o p e n  a n d  a d a r k  c o l o r e d  
p l a s t i c  g a r b a g e  b a g  w a s  f o u n d  i n s i d e  t h e  
s u i t c a s e .  Adams o p e n e d  t h e  g a r b a g e  b a g  a n d  
found i n s i d e  a q u a n t i t y  of  m a r i j u a n a .  

Although t h e  o f f i c e r  t h roughou t  h i s  t e s t i m o n y  
c h a r a c t e r i z e d  t h e  s e a r c h  a s  a n  " i n v e n t o r y  
search ,"  i t  i s  c l e a r  t h a t  t h e  w a r r a n t l e s s  
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s e a r c h  cannot  be  s u s t a i n e d  on t h a t  b a s i s .  The 
p a r k e d  a u t o m o b i l e  w a s  n o t  a t r a f f i c  h a z a r d ,  
t h e r e  w a s  n o  c a u s e  t o  b e l i e v e  t h a t  i t  
c o n t a i n e d  c o n t r a b a n d ,  a n d  t h e  o f f i c e r  
c o n c e d e d l y  d i d  n o t  a d v i s e  t h e  d e f e n d a n t  o f  
a l t e r n a t i v e s  t o  i m p o u n d m e n t  w h i c h  w e r e  
a v a i l a b l e  t o  him. M i l l e r  v S t a t e ,  403 So.2d 
1307 ( F l a .  1 9 8 1 ) ;  S t a t e  v M a r i n i ,  488  So.2d 
5 5 1  ( F l a .  5 t h  DCA 1 9 8 6 ) ;  Moore v S t a t e ,  4 1 7  
So.2d 1131 ( F l a .  5 t h  DCA 1982) .  The e v i d e n c e  
would n o t  s u p p o r t  t h e  s e a r c h  on t h e  b a s i s  of  
p r o b a b l e  c a u s e  because  on t h i s  p o i n t  t o o ,  t h e  
o f f i c e r  c o n c e d e d  t h a t  h e  had  none .  Nor c a n  
t h e  s e a r c h  be  s u p p o r t e d  as one i n c i d e n t  t o  t h e  
d e f e n d a n t ' s  a r r e s t ,  b e c a u s e  i t  w a s  n o t  
c o n t e m p o r a n e o u s  t o  t h e  a r r e s t .  

-------------- 
------------- 

P r e s t o n  U n i t e d  S t a t e s ,  376 U.S. 364 ,  84 
S . C t .  8 8 1 ,  11 L . E d . 2 d  7 7 7  ( 1 9 6 4 ) ;  
....................... 

State v M a r i n i ,  s u p r a .  

An a d d i t i o n a l  r e a d i n g  of  t h e  Record On Appeal r e f l e c t s  t h a t  

a f t e r  Trooper  Adams s a w  w h a t  appea red  t o  b e  a l a r g e  sum of money 

l y i n g  on t h e  f l o o r  of t h e  d r iver ' s  s i d e ,  Trooper  Adams c o n s u l t e d  

w i t h  o t h e r  l a w  en fo rcemen t  o f f i c i a l s  c o n c e r n i n g  t h e  money and t h e  

v e h i c l e  (R87,  1 1 7 ,  2 4 4 ,  2 4 5 ) .  H e  w a s  t o l d ,  ' 'go a h e a d  i f  I 

t h o u g h t  t h e  guy  w a s  DUI, t a k e  h i m  i n  f o r  DUI, h a v e  t h e  car  

impounded ... anybody can  have t h r e e  thousand d o l l a r s  on t h e  f l o o r  

o f  t h e i r  ca r" ,  ( R 8 7 ) .  T r o o p e r  A d a m s  w a s  a l s o  i n f o r m e d  b y  h i s  

s u p e r v i s o r  t h a t  "more o r  less, t h e  money w a s  i r r e l e v a n t  t o  t h e  

s i t u a t i o n  a t  t h e  t i m e " ,  ( R 2 4 2 ) .  

Trooper  Adams made t h e  d e c i s i o n  h i m s e l f  t o  have t h e  v e h i c l e  

towed a t  t h i s  j u n c t u r e  ( R 2 4 2 ) .  
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According t o  Trooper Adams, "..if I w a s  going t o  p l a c e  him 

under arrest  f o r  D U I ,  I would have towed t h e  car r e g a r d l e s s ,  and 

f rom t h e r e ,  upon t o w i n g  i t ,  w e  would have  t o  do  a n  I n v e n t o r y  

Search",  (R236). Trooper Adams a l s o  s t a t e d  i f  Appellant had not 

go t t en  h i s  j a c k e t ,  he would have been p laced  i n  t h e  p a t r o l  car 

and t a k e n  t o  t h e  s t a t i o n  f o r  t h e  b r e a t h a l y z e r  t e s t ,  (R237) .  

T roope r  Adams f u r t h e r  i n d i c a t e d  t h a t  h i s  S t a n d a r d  O p e r a t i n g  

Procedure i n  a s t o p  such as t h i s  would have been t h e  towing of 

t h e  automobile ( R 2 4 7  ) . 
M r .  W e l l s  w a s  taken t o  t h e  F l o r i d a  Highway P a t r o l  S t a t i o n  

where  he  b l ew a .08 (R35) .  T roope r  Adams s t a t e d  t h a t  he  would 

have g i v e n  M r .  Wells t h e  b e n e f i t  o f  t h e  doub t  on t h e  Alcoho l  

In f luence  Report and checked t h e  box showing Respondent as f i t  t o  

d r i v e .  (R43)  The v e h i c l e  w a s  towed t o  K & S Automot ive  a t  

approximately 12:30  o r  1:00 A.M. ( R 1 4 0 ,  1 4 7 ) .  

Trooper Adams a r r i v e d  a t  K & S Automotive a t  approximately 

1:30 A.M. and  b e f o r e  t h e  s t a r t  of  t h e  I n v e n t o r y  S e a r c h  s a i d  he 

wanted t o  go through t h e  car real  good because he f e l t  t h e r e  w e r e  

drugs i n  i t ,  ( R 1 4 6 ,  1 4 8 ) .  

Two s t u b  roaches of mari juana w e r e  found i n  t h e  a s h t r a y  of 

t h e  v e h i c l e .  Accord ing  t o  Grover  C l i n t o n  Bryan o f  K & S 

Automot ive ,  who a s s i s t e d  Troope r  Adams i n  i n v e n t o r y i n g  t h e  
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v e h i c l e ,  ( R 6 7 ,  1 4 8 ) ,  T r o o p e r  Adams i n s i s t e d  t h e r e  w a s  more  

s o m e w h e r e ,  t h a t  t h e  money f o u n d  w a s  f r o m  a d r u g  d e a l ,  " T h e r e  

a i n ' t  nobody r u n s  around w i t h  t h a t  k i n d  of  money u n l e s s  t h e y ' v e  

been d e a l i n g  d r u g s  o r  something l i k e  t h a t " ,  R 1 4 9 ) .  

O n  Augus t  8 ,  1 9 8 6 ,  a t  t h e  S u p p r e s s i o n  H e a r i n g ,  T r o o p e r  

Adams when q u e s t i o n e d  a b o u t  w h e t h e r  h e  made a s t a t e m e n t  

c o n c e r n i n g  m a r i j u a n a  b e i n g  i n  t h e  car b e f o r e  t h e  s t a r t  o f  t h e  

I n v e n t o r y  S e a r c h  s t a t e d  h e  c o u l d  n o t  r e c a l l  i t  i f  h e  d i d  

(R250, 2 5 1 ) .  

. 
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SUMMARY O F  ARGUMENT 

A c o n s e n t  s e a r c h  i s  r e a s o n a b l e  o n l y  i f  k e p t  w i t h i n  t h e  

b o u n d s  o f  a c t u a l  c o n s e n t .  T h e  D i s t r i c t  C o u r t  o f  A p p e a l  f o u n d  

t h a t  M r .  Wells had g iven  h i s  p e r m i s s i o n  t o  " look  i n  t h e  t r u n k "  of  

h i s  v e h i c l e  a n d  t h a t  p e r m i s s i o n  d i d  n o t  e x t e n d  t o  t h e  l o c k e d  

luggage  w i t h i n  t h e  t r u n k  n o r  t o  t h e  p a s s e n g e r  compartment  of  t h e  

car .  T h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  b e  

a f f i r m e d .  

C o l o r a d o  v B e r t i n e  40 C r L  3175 ( J a n u a r y  1 4 ,  1 9 8 7 )  i s  

i n a p p l i c a b l e  t o  t h e  i n s t a n t  case i n  t h a t  Trooper  Adams w a s  n o t  

f o l l o w i n g  t h e  F l o r i d a  Highway P a t r o l  P o l i c y  Manual w h i c h  r e q u i r e s  

c o n s u l t a t i o n  w i t h  t h e  d r i v e r  i f  i t  i s  d e t e r m i n e d  t h a t  t h e  vehic le  

shou ld  be  impounded. There i s  a showing t h a t  Trooper  Adams acted 

i n  b a d  f a i t h  o r  f o r  t h e  s o l e  p u r p o s e  o f  a n  i n v e s t i g a t i o n  

t h e r e f o r e  t h e  s e a r c h  i n  q u e s t i o n  i s  r e q u i r e d  t o  m e e t  t r a d i t i o n a l  

p r o b a b l e  c a u s e  s t a n d a r d s  and B e r t i n e  i s  n o t  c o n t r o l l i n g .  
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C 

ARGUMENT I 

THE DECISION OF THE DISTRICT COURT 
O F  APPEAL SHOULD BE AFFIRMED I N  THAT 
THE WARRANTLESS SEARCH CANNOT BE 
JUSTIFIED AS A CONSENSUAL SEARCH O F  
THE RESPONDENT'S LOCKED L U G G A G E  AS 
I N  STATE V W A R G I N ,  418 S0.2d 1 2 6 1  
( F L A  4 t h  DCA 1982)  

_______-_----- 

The b a s i c  r u l e  of  C o n s t i t u t i o n a l  J u r i s p r u d e n c e  s ta tes  t h a t :  

"..The F o u r t h  Amendment p r o s c r i b e s  
a l l  u n r e a s o n a b l e  s e a r c h e s  a n d  
s e i z u r e s ,  a n d  i t  i s  a c a r d i n a l  
p r i n c i p l e  t h a t  s e a r c h e s  c o n d u c t e d  
o u t s i d e  t h e  j u d i c i a l  p r o c e s s ,  
w i t h o u t  p r i o r  a p p r o v a l  by  judge  o r  
m a g i s t r a t e ,  are p e r  se u n r e a s o n a b l e  
under  t h e  Four th  Amendment-subject 
o n l y  t o  a f e w  s p e c i f i c a l l y  
e s t a b l i  s h e d  a n d  w e  1 1 - d e l i n e a t e d  
e x c e p t i o n s  ..." K a t z  v Uni ted  S t a t e s ,  
398 U.S. a t  357 ( 1 9 6 7 ) .  

The P e t i t i o n e r  c i tes  t o  S t a t e  v - Wargin, 418 So.2d 1 2 6 1  

( F l a  4 t h  DCA 1982)  f o r  i t s  p r o p o s i t i o n  t h a t  Respondent 's  consen t  

t o  a r e c o g n i z e d  e x c e p t i o n  t o  t h e  w a r r a n t  r e q u i r e m e n t  t o  l o o k  i n t o  

t h e  t r u n k  o f  h i s  v e h i c l e  c o n s t i t u t e d  c o n s e n t  f o r  Trooper  Adams t o  

l o o k  i n t o  t h e  l o c k e d  l u g g a g e  s u b s e q u e n t l y  f o u n d  w i t h i n  t h e  

locked  t r u n k  of t h e  v e h i c l e .  

I n  W e l l s  v S t a t e ,  4 9 2  So.2d 1375  ( F l a .  5 t h  DCA 1 9 8 6 )  t h e  ------------- 

D i s t r i c t  Court  o f  Appeal h e l d  t h a t :  

" . . . t h e  t o t a l i t y  o f  t h e  
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c i r c u m s t a n c e s  d e m o n s t r a t e  t h a t  
a p p e l l a n t ' s  p e r m i s s i o n  " t o  l o o k  i n  
t h e  t r u n k "  w a s  t h a t  a n d  n o t h i n g  
more ,  a n d  d i d  n o t  e x t e n d  t o  t h e  
locked  luggage  w i t h i n  t h e  t r u n k ,  n o r  
t o  t h e  p a s s e n g e r  compartment of  t h e  
car.  W i t h o u t  search c o n s e n t ,  t h e  
s e a r c h  w a s  u n l a w f u l .  . . ' I  S e e  
H o r o v i t z  v S t a t e ,  4 3 3  So .2d  5 4 5  
( F l a .  4 t h  DCA 1983, W e l l s  a t  p .  1378 
---------------- 

T h e  Cour t  n o t e d  t h a t  t h e  a p p e l l a n t  had i n d i c a t e d ,  

"...that he d i d  n o t  know what w a s  i n  
t h e  t r u n k . .  . ' I  

and f u r t h e r ,  

".. .the o f f i c e r  n e v e r  a s k e d  f o r  a n d  
w a s  n e v e r  g iven  p e r m i s s i o n  t o  search 
t h e  p a s s e n g e r  c o m p a r t m e n t  o f  t h e  
car . . . "  W e l l s  a t  p .  1376 

- Wargin, s u p r a ,  rel ied upon by p e t i t i o n e r  f o r  e x t e n d i n g  t h e  

r u l e  announced i n  Uni ted  States v Ross, 456 U.S. 798 (1982)  which 

w a s  grounded upon t h e  e x i s t e n c e  of p r o b a b l e  c a u s e  t o  s e a r c h  a n  

a u t o m o b i l e ,  t o  s e a r c h e s  grounded upon c o n s e n t  where no p r o b a b l e  

c a u s e  e x i s t s ,  also r e c o g n i z e s  t h a t  a c o n s e n s u a l  search may b e  

r e s t r i c t e d  i n  t e r m s  o f  t i m e  o r  area, Leonard v State  , 431 So.2d 

614  ( F l a .  4 t h  DCA 1983) ,  and must be  t e r m i n a t e d  upon withdrawal 

of  c o n s e n t ,  Goldberg v State,  407 So.2d 352 ( F l a .  4 t h  DCA 1 9 8 1 ) .  

".. .Lastly, t h e  p o l i c e  need n o t  make 
a d d i t i o n a l  r e q u e s t s  f o r  consen t  t o  
o p e n  c o n t a i n e r s  f o u n d  d u r i n g  a 
c o n s e n t  s e a r c h .  A p e r s o n  may of  
c o u r s e  l i m i t  h i s  c o n s e n t  t o  a p o l i c e  
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.- s e a r c h  even d u r i n g  t h e  c o u r s e  of  t h e  
s e a r c h  b y  some v e r b a l  o r  p h y s i c a l  
a c t  i n d i c a t i n g  t h e  w i t h d r a w a l  o f  
c o n s e n t .  G o l d b e r g  v S t a t e  4 0 7  
So .2d  352  ( F l a .  4 t h  D C A  1 9 8 1 ) ;  

---------------- 

- Major v State,  389 So.2d 1203 ( F l a .  
3d D C A  1 9 8 0 ) ,  p e t .  f o r  r e v i e w  
d e n i e d ,  408  So.2d 1095  ( F l a .  1 9 8 1 ) ;  
V i l l a r i  v State ,  372 So.2d 522 ( F l a .  
1st DCA 1 9 7 9 ) .  The a p p e l l e e  c o u l d  
have l i m i t e d  h i s  c o n s e n t  a t  any  t i m e  
b e f o r e  t h e  p o l i c e  opened t h e  Kleenex 
box and d i s c o v e r e d  t h e  coca ine .  By 
n e i t h e r  s a y i n g  n o r  d o i n g  a n y t h i n g  t o  
w i t h d r a w  h i s  c o n s e n t ,  a p p e l l e e  
c o n s e n t e d  t o  t h e  e n t i r e  s e a r c h  a n d  
e v e r y t h i n g  it revealed...". Wargin - 
a t  p .  1263. 

I n  t h e  i n s t a n t  case,  R e s p o n d e n t ' s  c o n s e n t  w a s  l i m i t e d  t o  

o n l y  l o o k i n g  i n t o  t h e  t r u n k  of t h e  v e h i c l e .  A c t u a l  e n t r y  i n t o  

t h e  t r u n k  d i d  n o t  o c c u r  u n t i l  t h e  v e h i c l e  had been towed t o  K & S 

Automotive and M r .  W e l l s  had been t a k e n  t o  t h e  F l o r i d a  Highway 

P a t r o l  S t a t i o n .  W e l l s ,  s u p r a .  

A d d i t i o n a l l y ,  i t  can  b e  q u e s t i o n e d  whe the r  -- Wargin, s u p r a ,  i s  

i n  fact  a t o t a l  r e p u d i a t i o n  o f  R o s s ,  s u p r a ,  i n  t h a t  - Wargin, i n  

conc lud ing :  

".. .that t h e  h o l d i n g  i n  Ross a p p l i e d  
t o  consen t  s e a r c h e s  and t h a t  consen t  
t o  s e a r c h  l u g g a g e  i n c l u d e s  t h e  
a u t h o r i t y  t o  s e a r c h  c l o s e d  
c o n t a i n e r s  w i t h i n  t h e  luggage  which 
may c o n c e a l  t h e  o b j e c t  o f  t h e  
s e a r c h .  . . I' Wargin a t  p .  1 2  63 

h a s  set f o r t h  a p r o b a b l e  c a u s e  s t a n d a r d  t h r o u g h  acknowledgment 
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tha t  there be a n  a c t u a l  o b j e c t  of t h e  sea rch .  

C o n t r a r y  t o  t h e  P e t i t i o n e r ' s  a s s e r t i o n  t h a t  " t h e  o n l y  

d i s t i n c t i o n  between - Wargin and t h e  case sub j u d i c e  i s  t h a t  i n  

-_____ Wargin c o n s e n t  w a s  g i v e n  t o  search  t h e  s u i t c a s e  w h i l e  here 

consent w a s  given t o  search a car's t runk , "  are t h e  f a c t s  t h a t  : 

" . . .At  t h e  F o r t  L a u d e r d a l e  A i r p o r t ,  
two  p l a i n c l o t h e s  Broward County 
d e p u t y  s h e r i f f s  a p p r o a c h e d  t h e  
a p p e l l e e  a f t e r  h i s  a c t i o n s  i n  t h e  
a i r p o r t  t e r m i n a l  f i t  a drug c o u r i e r  
p r o f i l e .  The p o l i c e  o f f i c e r s  
i d e n t i f i e d  t h e m s e l v e s ,  e x p l a i n e d  
t h a t  t h e y  w e r e  n a r c o t i c  a g e n t s ,  
working w i t h  t h e  coopera t ion  of t h e  
p u b l i c ,  and asked  t h e  a p p e l l e e  t o  
pe rmi t  them t o  i n s p e c t  h i s  c a r r y  on 
luggage .  H e  c o n s e n t e d .  A p p e l l e e  
w e n t  i n t o  a c l o s e d  room w i t h  t h e  
o f f i c e r s  and unlocked h i s  suitcase. 
O n e  o f  t h e  o f f i c e r s  l i f t e d  a 
s t r a n g e l y  heavy Kleenex  box o u t  of  
t h e  suitcase. .." Wargin a t  p. 1 2 6 2  ------ 

and a f i n d i n g  by t h e  t r i a l  c o u r t :  

' I . .  . t h a t  t h e  e x c e s s i v e l y  h e a v y  
Kleenex box gave t h e  p o l i c e  a w e l l -  
f o u n d e d  s u s p i c i o n  t h a t  t h e  box  
c o n t a i n e d  s o m e t h i n g  o t h e r  t h a n  
Kleenex.. . I' Wargin a t  p .  1 2 6 2  

I n  W e l l s ,  s u p r a ,  t h e  D i s t r i c t  Court of Appeal found, 

"...The o f f i c e r  t e s t i f i e d  t h a t  w h i l e  
he wondered about t h e  money, he had 
no reason t o  b e l i e v e  t h a t  t h e r e  w a s  
a n y  c o n t r a b a n d  i n  t h e  c a r ,  b u t  
b e c a u s e  he  b e l i e v e d  t h a t  he had t o  
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i m p o u n d  t h e  c a r  he  a s k e d  f o r  
p e r m i s s i o n  t o  l o o k  i n  i t s  t r u n k  ..." 
W e l l s  a t  p .  1376 

T h e  P e t i t i o n e r  makes r e p e a t e d  r e f e r e n c e  t o  Ross, s u p r a ,  t o  

b o l s t e r  t h e  h o l d i n g  i n  ------ W a r g i n ,  s u p r a ,  y e t  t h e  c o n c l u d i n g  

p a r a g r a p h  of t h e  Ross o p i n i o n  u n e q u i v o c a l l y  states:  

" . . . W e  h o l d  t h a t  t h e  s c o p e  o f  t h e  
w a r r a n t l e s s  s e a r c h  a u t h o r i z e d  by t h e  
a u t o m o b i l e  e x c e p t i o n  i s  no b r o a d e r  
a n d  no n a r r o w e r  t h a n  a m a g i s t r a t e  
c o u l d  l e g i t i m a t e l y  a u t h o r i z e  b y  
w a r r a n t .  I f  p r o b a b l e  c a u s e  
j u s t i f i e s  t h e  search of  a l a w f u l l y  
s t o p p e d  v e h i c l e ,  i t  j u s t i f i e s  t h e  
search of  e v e r y  p a r t  o f  t h e  v e h i c l e  
a n d  i t s  c o n t e n t s  t h a t  may c o n c e a l  
t h e  o b j e c t  o f  t h e  search ..." ---- Ross  a t  
p .  825 

T h e  P e t i t i o n e r  a l s o  relies upon Uni ted  S t a t e s  v Kapperman, -- 

7 6 4  F.2d 786 ( 1 1 t h  C i r .  1985)  f o r  t h e  t h e o r y  t h a t  t h e  r u l i n g  i n  

---- Ross ,  s u p r a ,  i s  r e l e v a n t  t o  c o n s e n t  searches y e t  t h e  s i g n e d  

consen t  form a u t h o r i z e d  t h e  p o l i c e  i n  Kapperman -- t o  s e a r c h  t h e  car 

and  remove: 

' ' . . .whatever  d o c u m e n t s  o r  i t e m s  o f  
p r o p e r t y  wha t soeve r ,  wh ich  t h e y  deem 
p e r t i n e n t  t o  t h e  i n v e s t i g a t i o n . .  .'I 

The Court  found t h a t  language  c o n s i s t e n t  w i t h  p e r m i t t i n g  t h e  

p o l i c e  t o  search t h e  unlocked  s u i t c a s e .  

T h e  Respondent,  i n  t h e  i n s t a n t  case, d i d  n o t  s i g n  a c o n s e n t  

t o  search form and l i m i t e d  h i s  consen t  t o  o n l y  l o o k i n g  i n t o  t h e  
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c t r u n k  of  t h e  v e h i c l e .  A c t u a l  e n t r y  i n t o  t h e  t r u n k  d i d  n o t  o c c u r  

u n t i l  t h e  v e h i c l e  had  b e e n  t o w e d  t o  K & S A u t o m o t i v e  a n d  M r .  

W e l l s  had b e e n  t a k e n  t o  t h e  F l o r i d a  Highway P a t r o l  S t a t i o n .  

W e l l s ,  s u p r a .  

U n i t e d  States v White ,  -- 706 F2d 806 ( 7 t h  C i r .  1983) i s  a l s o  

i n a p t  i n  t h a t  -- White  gave h i s  consen t  t o  s e a r c h  h i s  a p a r t m e n t  f o r  

h e r o i n  and  because  h e r o i n  c o u l d  r e a s o n a b l y  b e  b e l i e v e d  t o  b e  i n  

t h e  f l i g h t  b a g ,  t h e  f l i g h t  b a g  w a s  w i t h i n  t h e  s c o p e  o f  t h e  

consen t  t o  s e a r c h  and w a s  p e r m i s s i b l e .  

I n  h o l d i n g  t h a t  t h e  search o f  t h e  locked  c l o s e t  a d j a c e n t  t o  

a desk  w a s  v a l i d ,  t h e  Court  i n  Uni ted  S t a t e s  v - Mil ian-Rodr iguez  

759 F.2d 1558 ( 1 1 t h  C i r .  1985)  cert .  d e n i e d ,  106 S.Ct.135 (1985)  

found t h e  s i g n e d  c o n s e n t  form w a s  g e n e r a l :  

" . . . and  t h e r e  w a s  a b s o l u t e l y  n o  
d i s c u s s i o n  o f  a n y  l i m i t  o n  t h e  
search o r  on t h e  n a t u r e  of  t h e  i t e m s  
t o  b e  i n s p e c t e d .  M o r e o v e r ,  t h e  
e x e c u t i o n  o f  t h e  c o n s e n t  f o r m  w a s  
p a r t  of M i l i a n ' s  on-going e f f o r t  t o  
c o o p e r a t e  w i t h  t h e  p o l i c e .  Because 
t h e  a g e n t s  wou ld  n o t  make a d e a l  
e x c e p t  f o r  m a t e r i a l  o f  " g r e a t  
i n t e r e s t  , ' I  M i l i a n  h a d  s t r o n g  
i n c e n t i v e  t o  g r a n t  an  a u t h o r i z a t i o n  
w h i c h  w a s  as b r o a d  a s  p o s s i b l e  ..." 
Mil ian-Rodr iguez  - a t  p. 1563 

Moreover, t h e  Court  found t h a t  a l t h o u g h  t h e  Defendant w a s  unab le  

t o  p r o v i d e  t h e  k e y  t o  t h e  c l o s e t  h e  w a s  s t i l l  p r e s e n t  i n  t h e  
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o f f i c e  when t h e  a g e n t s  a t t e m p t e d  t o  open t h e  c l o s e t  and a d v i s e d  

them t h a t  t h e  keys  w e r e  i n  h i s  b r i e f c a s e ,  

''...By d e s c r i b i n g  t h e  l o c a t i o n  o f  
t h e  keys  which would p r o v i d e  e n t r y  
i n t o  t h e  c l o s e t ,  M i l i a n  p r o v i d e d  
a d d i t i o n a l  e v i d e n c e  of  h i s  consen t  
t o  t h e  search ..." - Mil ian-Rodr iguez  
a t  p .  150 

A c o n s e n t  search i s  r e a s o n a b l e  o n l y  i f  k e p t  w i t h i n  t h e  

bounds of  t h e  a c t u a l  consen t :  

'I ... A s u s p e c t ' s  c o n s e n t  c a n  i m p o s e  
l i m i t s  on t h e  s c o p e  o f  a s e a r c h  i n  
t h e  s a m e  w a y  a s  d o  t h e  
s p e c i f i c a t i o n s  of a w a r r a n t ,  see 
Mason v P u l l i a m ,  557 F.2d 4 2 6  ( 5 t h  
C i r .  1 9 7 7 ) .  M o r e o v e r ,  t h e  
government may n o t  u s e  c o n s e n t  t o  a 
search which w a s  i n i t i a l l y  d e s c r i b e d  
as n a r r o w  as  l i c e n s e  t o  c o n d u c t  a 
g e n e r a l  s e a r c h .  .. . M i l i a n - R o d r i g u e z  _____-_-________ 
a t  p .  1563 

__________----- 
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ARGUMENT I1 

THE DECISION OF THE DISTRICT COURT 
O F  APPEAL SHOULD BE AFFIRMED I N  THAT 
THE WARRANTLESS SEARCH O F  
RESPONDENT'S LOCKED LUGGAGE FOUND 
W I T H I N  THE LOCKED TRUNK OF THE 
VEHICLE EXCEEDED THE SCOPE O F  THE 
RESPONDENT'S CONSENT. 

Consent t o  s e a r c h  and what i s  i n c l u d e d  w i t h i n  t h e  scope  of a 

consen t  t o  s e a r c h  i s  o r d i n a r i l y  t o  be  de t e rmined  by  t h e  t o t a l i t y  

of c i r c u m s t a n c e s ,  M a r t i n  v S t a t e ,  4 1 1  So.2d 1 6 9  ( F l a .  1 9 8 2 ) .  

I n  Leonard v S t a t e ,  431 So.2d 614  ( F l a  4 t h  DCA 1983)  t h e  

Court  h e l d  t h a t  an  o f f i c e r ' s  second s e a r c h  of a v e h i c l e  exceeded  

c 

t h e  scope  of  t h e  c o n s e n t  g i v e n .  The Cour t  s t a t e d :  

" . . . O n e  who c o n s e n t s  t o  a s e a r c h  may 
l i m i t  t h e  scope  of  t h a t  s e a r c h .  A 
c o n s e n t  s e a r c h  i s  r e a s o n a b l e  o n l y  
when k e p t  w i t h i n  t h e  bounds of t h e  
c o n s e n t ,  and t h e  scope  f o  t h e  s e a r c h  
must be  s t r i c t l y  t i e d  t o  and 
j u s t i f i e d  by t h e  c i r c u m s t a n c e s . .  . I '  

Leonard a t  p .  615. 

The Respondent l i m i t e d  h i s  c o n s e n t  t o  o n l y  l o o k i n g  i n t o  t h e  

t r u n k  of  t h e  v e h i c l e  W e l l s ,  s u p r a ,  t h e r e f o r e ,  t h e  opening  of  t h e  

locked  sui tcase found w i t h i n  t h e  locked  t r u n k  w e n t  f a r  beyond t h e  

p a r a m e t e r s  o f  any  c o n s e n t .  Horov i t z  v S t a t e ,  433 So.2d 545 ( F l a  
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4 t h  DCA 1983)  

I n  Uni ted  States v C o v e l l o ,  657 F.2d 151  ( 7 t h  C i r .  1981)  t h e  

Court  reversed and remanded t h e  case f o r  a r e -examina t ion  of  t h e  

scope  of  t h e  consen t  t o  s e a r c h  a f t e r  t h e  D i s t r i c t  Court  had 

s u p p r e s s e d  e v i d e n c e  based  upon t h e  r equ i r emen t  of a s e p a r a t e  

e x p l i c i t  consen t  f o r  t h e  luggage .  A t  i s s u e  w a s  t h e  

i n t e r p r e t a t i o n  of  t h e  s i g n e d  consen t  form which a u t h o r i z e d  

a g e n t s  , 

# I . .  . t o  conduct  a comple te  
sea rch . . and  t o  t a k e  from t h e  

materials,  o r  o t h e r  p r o p e r t y  which 
t h e y  may d e s i r e . .  . 
Cove l lo  a t  p .  154 

p r e m i s e s  any  le t ters ,  p a p e r s  , 

The i s s u e  of  u n b r i d l e d  consen t  w a s  a g a i n  e v i d e n t  i n  

M a r t i n  v S t a t e ,  4 1 1  So.2d 1 6 9  ( F l a .  1 9 8 2 ) .  The Defendant 

contended  t h a t  he d i d  n o t  g i v e  t h e  a g r i c u l t u r a l  i n s p e c t o r  

p e r m i s s i o n  t o  l o o k  under  t h e  p l a t f o r m  i n s i d e  t h e  van .  The Court  

found t h a t  t h e  s e a r c h  w a s  conducted  w i t h  t h e  D e f e n d a n t ' s  consen t  

i n  t h a t ,  

" . . .The r e c o r d  ref lects  t h a t  af ter  
he had s e e n  p a r t  of t h e  v a n ,  been 
unab le  t o  l o o k  under  t h e  p l a t f o r m ,  
and o r d e r e d  t h e  van  back t o  t h e  
i n s p e c t i o n  s t a t i o n ,  M r .  Shope a sked  
de fendan t  t o  open t h e  door  once more 
so t h a t  he c o u l d  see how much more 
f r u i t  t h e  van c o n t a i n e d .  A s  
a p p e l l e e  n o t e s ,  a t  t h e  t i m e  of sa id  
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r e q u e s t ,  t h e  o n l y  s p o t  t h a t  had n o t  
been s e a r c h e d  w a s  t h e  area under  t h e  
p l a t f o r m ,  so  d e f e n d a n t  must have 
known t h a t  t h e  i n s p e c t o r ,  i n  l o o k i n g  
f o r  more f r u i t ,  would s e a r c h  t h a t  
area. .." Mar t in  a t  p.171,  1 7 2  

I n  S l a t e r  v S ta te ,  90 So.2d 453 ( F l a  1956)  t h e  Cour t  found 

t h e  Defendant posed no o b j e c t i o n  whatsoever  t o  a s e a r c h  of  h i s  

au tomobi l e  and t o o k  t h e  keys  from t h e  i g n i t i o n  and unlocked t h e  

t r u n k  where in  w a s  found l o t t e r y  materials. The o p i n i o n  does  n o t  

i n d i c a t e  t h e  l o c a t i o n  o f  t h e  l o t t e r y  materials i n  t h e  t r u n k  of  

t h e  vehicle .  

Uni ted  S t a t e s  v T o r r e s  663 F.2d 1019 1 0 t h  C i r  1981)  a l s o  

i n v o l v e s  u n b r i d l e d  c o n s e n t  i n  t h a t  t h e  a p p a r e n t  owner of  t h e  

v e h i c l e  i n  q u e s t i o n  s i g n e d  a c o n s e n t  p e r m i t t i n g  t h e  p o l i c e  t o  

make, 
' I . .  .a comple te  search and 
a u t h o r i z i n g  t h e  t a k i n g  o f  le t ters ,  
p a p e r s ,  n a r c o t i c  d r u g s ,  o t h e r  d r u g s ,  
mater ia l  o r  o t h e r  p r o p e r t y . .  . I' 

T o r r e s  a t  p.1021 

T h e  Defendant ,  i n  a n  a t t e m p t  t o  re t ract  h i s  c o n s e n t  t o  t h e  search 

of  t h e  vehic le  claimed he d i d  n o t  e x p e c t  t h e  o f f i c e r s  t o  tear  t h e  

car a p a r t .  T h e  Court  found,  

' I . .  . u n q u e s t i o n a b l y  T o r r e s  gave h i s  
v o l u n t a r y  consen t  when he s i g n e d  t h e  
form w h i c h  w a s  p r o v i d e d  h i m .  T h i s  
e x p l a i n e d  t h a t  a comple te  search w a s  
t o  b e  made, and t h u s ,  o f  c o u r s e ,  i t  
l o g i c a l l y  f o l l o w s  p e r m i s s i o n  t o  
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s e a r c h  c o n t e m p l a t e s  a tho rough  
s e a r c h .  .." T o r r e s  a t  p .  1027 

Whether o r  n o t  t h e  s e a r c h  t h a t  w a s  conducted  w a s  one t o  

which consen t  w a s  g i v e n  w a s  a q u e s t i o n  t h e  Court  examined i n  

Uni ted  S t a t e s  v Sierra Hernandez 581 F.2d 7 6 0  ( 9 t h  C i r  1978)  

cer t .  d e n i e d  99 S .Ct .  333 ( 1 9 7 8 )  where i t  w a s  found t h a t  t h e  

opening  of  t h e  hood of D e f e n d a n t ' s  t r u c k  d i d  n o t  go beyond t h e  

scope  of  c o n s e n t :  

" . . .Be fo re  t h e  hood w a s  opened t h e  
a p p e l l a n t  gave p e r m i s s i o n  f o r  a n  
a g e n t  t o  look i n  t h e  back of t h e  
t r u c k  and e v e n  w e n t  so  f a r  as t o  a i d  
i n  t h e  s e a r c h .  H e  e x p r e s s e d  no 
concern  when t h e  a g e n t  proceeded  t o  
t h e  hood, and  a p p a r e n t l y  made no 
a t t e m p t  t o  re t ract  o r  nar row h i s  
c o n s e n t .  See 
Uni ted  S t a t e s  v M i l l e r ,  4 9 1  F.2d 
638, 651 ( 5 t h  C i r . ) ,  cer t .  d e n i e d ,  
4 1 9  U.S.970, 95 S . C t .  236, 4 2  
L.Ed.2d 186 ( 1 9 7 4 ) .  F a i l u r e  t o  
o b j e c t  t o  t h e  c o n t i n u a t i o n  of t h e  
s e a r c h  i n  t h e s e  c i r c u m s t a n c e s  i s  
p r o p e r l y  c o n s i d e r e d  as an  i n d i c a t i o n  
t h a t  t h e  s e a r c h  w a s  w i t h i n  t h e  scope  
of  t h e  i n i t i a l  c o n s e n t .  
S i e r r a  Hernandez a t  p .  768 

A c t u a l  e n t r y  i n t o  t h e  t r u n k  d i d  n o t  o c c u r  u n t i l  t h e  v e h i c l e  

had been towed t o  K & S Automotive and M r .  W e l l s  had been t a k e n  

t o  t h e  F l o r i d a  Highway P a t r o l  S t a t i o n .  W e l l s ,  s u p r a  

Ches tnu t  v S t a t e ,  404 So.2d 1064, ( F l a  1981)  h a s  a l s o  been 

c i t e d  t o  by P e t i t i o n e r  f o r  t h e  p remise  t h a t  " p e r m i s s i o n  t o  board  
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boa t  c o n s t i t u t e d  c o n s e n t  t o  s e a r c h  c a b i n  t h e r e o f " .  I n  h o l d i n g  

that  there w a s  c o n s e n t  t o  board  and s e a r c h  t h e  b o a t ,  t h e  Court  

found : 

J 

' I . .  .According t o  t h e  d e p u t i e s  
t e s t i m o n y ,  t h e y  t h e n  approached 

upon p e t i t i o n e r s '  c r a f t  and ,  
r e q u e s t i n g  p e r m i s s i o n  w e r e  t o l d  t o  
''be my g u e s t " .  A s  one of t h e  
o f f i c e r s  approached  t h e  b o a t  s 
c a b i n ,  t h e  windows of  w h i c h  w e r e  
t a p e d  o v e r  and t h e  door  of  which  w a s  
w i red  s h u t ,  he w a s  t o l d  "You d o n ' t  
have t o  look, i t ' s  l o a d e d . "  T h e  
o f f i c e r  t h e n  opened t h e  c a b i n ,  which 
w a s  f i l l e d  w i t h  m a r i j u a n a . .  . ' I  

Ches tnu t  a t  p .  1064, 1065 

Holding t h a t  t h e  s e a r c h  of p e r s o n a l  p a p e r s  of  t h e  Defendant ,  

p u r s u a n t  t o  c o n s e n t  t o  search h i s  home f o r  n a r c o t i c s ,  w a s  

u n r e a s o n a b l e  because  i t  w e n t  beyond t h e  scope  of  t h e  D e f e n d a n t ' s  

c o n s e n t ,  t h e  Cour t  i n  Uni ted  S t a t e s  v D i c h i a r i n t e , 4 4 5  F.2d 1 2 6  

( 7 t h  C i r .  1971)  s ta ted ,  

' I . .  .Government a g e n t s  may n o t  o b t a i n  
c o n s e n t  t o  search on t h e  
r e p r e s e n t a t i o n  t h a t  t h e y  i n t e n d  t o  
look o n l y  f o r  c e r t a i n  s p e c i f i e d  
i t e m s  and s u b s e q u e n t l y  u s e  t h a t  
consen t  as a l icense t o  conduct  a 
g e n e r a l  e x p l o r a t o r y  s e a r c h .  . . I' 
D i c h i a r i n t e  a t  p.  1 2 9  

I n  Uni ted  S t a t e s  v Patacchia,  602 F.2d 218 ( 9 t h  C i r .  1979)  

t h e  Court  found t h a t  t h e  facts  d i d  no t  e v i d e n c e  consen t  t o  search 
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t h e  t r u n k ,  

' I . .  . I t  i s  t r u e  t h a t  P a t a c c h i a  
i n d i c a t e d  a w i l l i n g n e s s  t o  open t h e  
t r u n k  when a sked  t o  do so ;  b u t  h i s  
r e s p o n s e  w a s  q u a l i f i e d .  H e  c o u l d  
not open i t ,  he  s a i d ,  because  of t h e  
i n o p e r a t i v e  release s w i t c h ,  t h e  
damage t o  the rear of the car ,  and 
t h e  absence  of a t r u n k  key. T h e  
r e s p o n s e ,  "I would b u t  I c a n ' t  'I i s  
n o t  t h e  e q u i v a l e n t  of " Y B s ,  you may 
open it  i f  you c a n . . . "  P a t a c c h i a  a t  
p.219 

I n  S t a t e  v Carney ,  423 So.2d 511 ( F l a  3 DCA 1982)  t h e  Court  

held t h a t  p e r m i s s i o n  t o  go aboard  t h e  D e f e n d a n t ' s  b o a t  w a s  

t h e  e q u i v a l e n t  o f  consen t  t o  s e a r c h  h idden  compartments 

c o n t a i n e r s .  

The Respondent l i m i t e d  t h e  scope  of  h i s  c o n s e n t  t o  

l o o k i n g  i n t o  t h e  t r u n k  of t h e  vehic le .  

n o t  

and 

o n l y  

A c t u a l  e n t r y  i n t o  t h e  t r u n k  d i d  n o t  o c c u r  u n t i l  t h e  v e h i c l e  

had been towed t o  K & S Automotive and M r .  Wells had been t a k e n  

t o  t h e  F l o r i d a  Highway P a t r o l  S t a t i o n .  WElls, s u p r a .  

- 2 2  - 



ARGUMENT I11 

COLORADO V B E R T I N E ,  4 0  C r L  3175 
( J A N U A R Y  1 4 ,  1 9 8 7 )  I S  I N A P P L I C A B L E  
T O  T H E  I N S T A N T  C A S E  I N  THAT T H E  
IMPOUNDMENT O F  R E S P O N D E N T ' S  V E H I C L E  
D I D  NOT CONFORM T O  T H E  F L O R I D A  
HIGHWAY PATROL P O L I C Y  MANUAL WHICH 
R E Q U I R E S  C O N S U L T A T I O N  W I T H  T H E  
D R I V E R  I F  I T  I S  D E T E R M I N E D  T H A T  T H E  
V E H I C L E  SHOULD B E  IMPOUNDED,  
T H E R E F O R E ,  M I L L E R  V S T A T E ,  4 0 3  
So.2d 1307 (Fla. 1 9 8 1 )  N E E D  NOT BE 
R E C O N S I D E R E D .  SHOULD B E R T I N E  B E  
A P P L I C A B L E  E V I D E N C E  O F  A P R E T E X T U A L  
S E A R C H  R E N D E R S  T H E  S E A R C H  
UNREASONABLE U N L E S S  PROBABLE C A U S E  
STANDARDS A R E  MET. 

The Supreme Cour t  i n  South  Dakota v . Opperman, 4 2 8  U S 364 

( 1 9 7 6 )  e x p r e s s l y  i d e n t i f i e d  t h e  au tomobi l e  i n v e n t o r y  p r o c e d u r e  as 

a c a r e t a k i n g ,  non-c r imina l  f u n c t i o n  developed  i n  r e s p o n s e  t o  

three d i s t i n c t  needs :  (1) T h e  p r o t e c t i o n  o f  t h e  owner ' s  p r o p e r t y  

w h i l e  it r e m a i n s  i n  p o l i c e  c u s t o d y ;  ( 2 )  T h e  p r o t e c t i o n  of  t h e  

p o l i c e  a g a i n s t  claims o r  d i s p u t e s  o v e r  l o s t  o r  s t o l e n  p r o p e r t y ;  

( 3 )  and ,  t h e  p r o t e c t i o n  of t h e  p o l i c e  from p o t e n t i a l  dange r .  

A l a w f u l  impoundment i s  t h e  t o u c h s t o n e  of a v a l i d  I n v e n t o r y  

Sea rch  and t h e  impoundment i n  Opperman w a s  h e l d  t o  be  n e c e s s a r y  

s i n c e  t h e  unoccupied vehicle  had been i l l e g a l l y  pa rked  i n  a 

r e s t r i c t e d  zone f o r  a p p r o x i m a t e l y  seven  hour s  3 A.M. t o  1 0  A.M. ,  
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and had r e c e i v e d  two t i cke ts .  The Court  c h a r a c t e r i z e d  t h e  

i n v e n t o r y  p r o c e d u r e  i n  t h i s  manner: 

' I . .  . T h e  p o l i c e  w e r e  i n d i s p u t a b l y  
engaged i n  a c a r e t a k i n g  s e a r c h  of  a 
l a w f u l l y  impounded a u t o m o b i l e . . t h e  
i n v e n t o r y  w a s  conducted  o n l y  a f t e r  
t h e  car had been impounded f o r  
m u l t i p l e  p a r k i n g  v i o l a t  i o n s .  The 
owner,  hav ing  l e f t  h i s  car i l l e g a l l y  
pa rked  f o r  an  ex tended  p e r i o d ,  t h u s  
s u b j e c t  t o  impoundment, w a s  n o t  
p r e s e n t  t o  make o t h e r  a r r angemen t s  
f o r  t h e  s a f e k e e p i n g  of  h i s  
b e l o n g i n g s .  T h e  i n v e n t o r y  i t s e l f  
w a s  prompted by  t h e  p r e s e n c e  i n  
p l a i n  v i e w  of  a number of  v a l u a b l e s  
i n s i d e  t h e  car. A s  i n  Cady there i s  
no s u g g e s t i o n  t h a t  t h i s  s t a n d a r d  
p r o c e d u r e ,  e s s e n t i a l l y  l i k e  t h a t  
fo l lowed  th roughou t  t h e  c o u n t r y ,  w a s  
a p r e t e x t  c o n c e a l i n g  an  
i n v e s t  i g a t  o r y  p o l i c e  mot ive .  . . 'I 
Opperman a t  p .  3100. 

T h e  Court  w i t h  emphasis  on t h e  unoccupied n a t u r e  of  t h e  

v e h i c l e  and t h e  u n a v a i l a b i l i t y  of  t h e  owner, t o  make o t h e r  

a r r angemen t s  f o r  t h e  s a f e k e e p i n g  of  h i s  b e l o n g i n g s ,  concluded  

t h a t  t h e  conduct  of  t h e  p o l i c e  w a s  n o t  u n r e a s o n a b l e  under  t h e  

Four th  Amendment. 

The F l o r i d a  Supreme Court  i n  M i l l e r  v S t a t e ,  403 So.2d 1307 

( F l a .  1 9 8 1 )  approved t h e  d o c t r i n e  of  a n  i n v e n t o r y  search as 

a u t h o r i z e d  by t h e  Uni ted  States Supreme Cour t  i n  Opperman, and i n  

acco rdance  w i t h  t h a t  d e c i s i o n  h e l d :  
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"(1)  t h e  pu rpose  of an  i n v e n t o r y  
search i s  a c a r e t a k i n g  f u n c t i o n  
e x c l u s i v e l y  f o r  (1) p r o t e c t i o n  of  
t h e  owner ' s  p r o p e r t y ,  ( b )  p r o t e c t i o n  
of  t h e  p o l i c e  from claims and 
d i s p u t e s  o v e r  l o s t  o r  s t o l e n  
p r o p e r t y  which h a s  been impounded, 
and ( c )  p r o t e c t i o n  of  t h e  p o l i c e  
from danger :  ( 2 )  a n  i n v e n t o r y  s e a r c h  
i s  n o t  conducted  i n  o r d e r  t o  
d i s c o v e r  e v i d e n c e  of  a c r i m e ,  and 
any s u g g e s t i o n  t h a t  s t a n d a r d  p o l i c e  
p rocedure  f o r  an  i n v e n t o r y  search i s  
a c t u a l l y  a p r e t e x t  f o r  an  
i n v e s t i g a t i v e  search w i l l  r e q u i r e  
t h e  search t o  m e e t  t r a d i t i o n a l  
p r o b a b l e  c a u s e  s t a n d a r d s  o r  b e  
i n v a l i d a t e d ;  ( 3 )  t h e r e  must be  a 
t h r e s h o l d  i n q u i r y  by t h e  t r i a l  c o u r t  
t o  d e t e r m i n e  t h a t  impoundment w a s  
f o r  a l a w f u l  pu rpose  and w a s  
r e a s o n a b l e  and  n e c e s s a r y  under  
c i r c u m s t a n c e s ;  and ( 4 )  when owner o r  
p o s s e s s o r  of  t h e  vehic le  i s  p r e s e n t ,  
a r r e s t i n g  o f f i c e r  must a d v i s e  h i m  
t h a t  motor vehic le  w i l l  b e  impounded 
u n l e s s  owner o r  p o s s e s s o r  i s  n o t  
r e q u i r e d  i n  c i r c u m s t a n c e s  w h e r e  
veh ic le  i s  u n a t t e n d e d ,  owner i s  no t  
r e a d i l y  a v a i l a b l e ,  o r  owner o r  
p o s s e s s o r ,  i s  m e n t a l l y  
i n c a p a c i t a t e d  ..." M i l l e r  a t  p.1309 

Noting t h a t  t h e  p o l i c e  must n o t  u s e  t h e  I n v e n t o r y  Sea rch  as 

a s u b t e r f u g e  t o  conduct  a w a r r a n t l e s s  search f o r  i n c r i m i n a t i n g  

evidence, t h e  r equ i r emen t  of  good f a i t h  must be coup led  w i t h  t h e  

a c t u a l  need t o  impound t h e  vehicle:  

' I . .  . I n  d e t e r m i n i n g  t h e  
r e a s o n a b l e n e s s  and n e c e s s i t y  f o r  
impoundment, c o n s i d e r a t i o n  must b e  

c 
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g iven  t o  a v a i l a b l e  a l t e r n a t i v e s  when 
a competent  owner o r  p o s s e s s o r  i s  
p r e s e n t  o r  r e a s o n a b l y  a v a i l a b l e . . . "  
M i l l e r  a t  p .  1313 

I n  Sande r s  v S ta te ,  403 So.2d 973 ( F l a  1 9 8 1 ) ,  t h e  F l o r i d a  

Supreme Court  r e f i n e d  t h e  M i l l e r  d e c i s i o n  by h o l d i n g  t h a t  a n  

arrestee need n o t  be a d v i s e d  of  a l l  a v a i l a b l e  o p t i o n s  t o  

impoundment, b u t  he must b e  c o n s u l t e d  as t o  t h e  impoundment. 

" . . .Our h o l d i n g  does  n o t  mandate 
t h a t  a n  arrestee must be  a d v i s e d  of  

impoundment; such  a p e r  se r u l e  
would b e  unworkable because  of 
changing  c o n d i t i o n s  and 
c i r c u m s t a n c e s .  However, t h e  e x t e n t  
of t h e  c o n s u l t a t i o n  w i t h  an  arrestee 
i s  a f a c t o r  f o r  t h e  t r i a l  judge  t o  
c o n s i d e r  i n  d e t e r m i n i n g  whe the r  t h e  
impoundment w a s  r e a s o n a b l e  and 
n e c e s s a r y  ..." Sander s  a t  p .  974 

a l l  a v a i l a b l e  o p t i o n s  t o  

T h e  F l o r i d a  e l e c t o r a t e ,  i n  t h e  November 1982 e l e c t i o n s ,  

approved cer ta in  amendments t o  A r t i c l e  I ,  S e c t i o n  1 2  of t h e  

F l o r i d a  C o n s t i t u t i o n ,  e f f e c t i v e  Janua ry ,  1983, w h i c h  p r e c l u d e  

F l o r i d a  c o u r t s  f rom i n t e r p r e t i n g  t h e  s ta te  c o n s t i t u t i o n a l  

g u a r a n t e e  on s e a r c h  and s e i z u r e  so  as t o  g i v e  an  i n d i v i d u a l  

g r e a t e r  r i g h t s  t h a n  t h a t  en joyed  under  t h e  Four th  Amendment as 

i n t e r p r e t e d  by t h e  Uni ted  S t a t e s  Supreme Cour t .  

' I . .  . ( 1)  M i l l e r  c o n s t i t u t e s ,  i n  p a r t ,  
an  a u t h o r i t a t i v e  i n t e r p r e t a t i o n  of  
t h e  Four th  Amendment which  
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i n t e r p r e t  a i t o n  t h e  s u b j e c t  
amendments i n  no way l i m i t  and ( 2 )  
M i l l e r  c o n s t i t u t e s ,  as w e l l ,  a n  

A r t i c l e  I ,  S e c t i o n  1 2  of  t h e  F l o r i d a  
c o n s t i t u t i o n ,  w h i c h  i n t e r p r e t a t i o n  
a c c o r d s  a p e r s o n  no g r e a t e r  r i g h t s  
t h a n  t h a t  en joyed  under  t h e  F o u r t h  
Amendment - a r e s u l t  which t h e  
s u b j e c t  amendments p e r m i t .  . . I' Smal l  
a t  p .  784 

a u t h o r i t  a t  i ve  i n t e r p r e t  a t  i o n  of  

I n  B e r t i n e  v Colorado ,  40 C r L  3175 ( J a n u a r y  1 4 ,  1 9 8 7 ) ,  t h e  

Court  concluded  t h a t :  

I' . . . r e a s o n a b l e  p o l i c e  r e g u l a t i o n s  
r e l a t i n g  t o  i n v e n t o r y  p r o c e d u r e s  
a d m i n i s t e r e d  i n  good f a i t h  s a t i s f y  
t h e  Four th  Amendment, even though 
c o u r t s  might as a m a t t e r  o f  
h i n d s i g h t  b e  a b l e  t o  d e v i s e  e q u a l l y  
r e a s o n a b l e  r u l e s  r e q u i r i n g  a 
d i f f e r e n t  p r o c e d u r e  ..." 

and upheld  t h e  i n v e n t o r y  search of D e f e n d a n t ' s  van and  backpack 

d i r e c t l y  beh ind  t h e  f r o n t  seat which i n  t u r n  l ed  t o  t h e  opening  

of  c l o s e d  c o n t a i n e r s .  I n  f o o t n o t e  S i x  ( 6 )  of t h e  o p i n i o n  t h e  

Court  stated: 

' I . .  . W e  emphasize t h a t  i n  t h i s  case 
t h e  t r i a l  c o u r t  found t h a t  t h e  
p o l i c e  d e p a r t m e n t s  p r o c e d u r e s  
mandated t h e  opening  of  c l o s e d  
c o n t a i n e r s  and t h e  l i s t i n g  of  the i r  
c o n t e n t s .  Our d e c i s i o n s  have a lways  
adhe red  t o  t h e  r equ i r emen t  t h a t  
i n v e n t o r i e s  b e  conducted  a c c o r d i n g  
t o  s t a n d a r d i z e d  c r i t e r i a . "  B e r t i n e  
a t  p .  3177 
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T h e  F l o r i d a  Highway P a t r o l  P o l i c y  Manual Lega l  B u l l e t i n  83- 

03 a d v i s e s  t h e  F l o r i d a  Highway P a t r o l  t o  c o n s u l t  w i t h  t h e  d r i v e r  

of t h e  vehicle  i f  t h e  S t a t e  Trooper  d e t e r m i n e s  t h a t  t h e  vehicle  

shou ld  be impounded. The f o c u s  i n  t h e  i n s t a n t  case i s  n o t  on t h e  

i n v e n t o r y  i tself  b u t  on t h e  s t a n d a r d i z e d  w r i t t e n  p r o c e d u r e s  of 

t h e  F l o r i d a  Highway P a t r o l .  Trooper  A d a m s ,  i f  f o l l o w i n g  t h e  

s t a n d a r d  p r o c e d u r e s  of  t h e  F l o r i d a  Highway P a t r o l ,  rather t h a n  

h i s  own set of  s t a n d a r d  p r o c e d u r e s  would have been r e q u i r e d  t o  

c o n s u l t  w i t h  t h e  d r i v e r  of  t h e  vehic le  a f t e r  a d e c i s i o n  t o  

impound t h e  vehicle  h a s  been made. 

I n  Opperman, s u p r a  and I l l i n o i s  v L a f a y e t t e ,  4 6 2  U . S .  6 4 0  

( 1 9 8 3 )  t h e  Supreme Court  upheld  car i n v e n t o r i e s  p u r s u a n t  t o  

s t a n d a r d  p o l i c e  p r o c e d u r e s .  S t a n d a r d  P o l i c e  P rocedures  i n  t h e  

i n s t a n t  case r e q u i r e  c o n s u l t a t i o n .  Without c o n s u l t a t i o n  p r i o r  t o  

t h e  impoundment and subsequent  i n v e n t o r y  search, t h e  search i s  

n o t  conducted  a c c o r d i n g  t o  s t a n d a r d i z e d  p r o c e d u r e s  and t h e r e f o r e  

i s  u n r e a s o n a b l e  under  t h e  Four th  Amendment. 

B e r t i n e ,  s u p r a ,  d i d  n o t  address t h e  i s s u e  of  depar tment  

p o l i c y  promulga ted  t o  i n c l u d e  c o n s u l t a t i o n  w i t h  t h e  dr iver  of  a 

vehicle p r i o r  t o  impoundment. 

The impoundment a n d  I n v e n t o r y  Sea rch  of an  au tomobi l e  must 

be f o r  a good f a i t h  c a r e t a k i n g  pu rpose  and canno t  be  used  as a 
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s u b t e r f u g e  t o  conduct  a w a r r a n t l e s s  search. Opperman, B e r t i n e ,  

s u p r a .  

" . . .Noth ing  i n  Opperman o r  L a f a y e t t e  
p r o h i b i t s  t h e  e x e r c i s e  of p o l i c e  
d i s c r e t i o n  so  l o n g  as t h a t  
d i s c r e t i o n  i s  e x e r c i s e d  a c c o r d i n g  t o  
s t a n d a r d  c r i te r ia  and on t h e  b a s i s  
of something o t h e r  t h a n  s u s p i c i o n  of 
e v i d e n c e  of c r i m i n a l  a c t i v i t y  ..." 
B e r t i n e  a t  p .  3177 

Trooper  Adams, upon r e t u r n i n g  t o  M a r t i n  L e s l i e  W e l l s '  

v e h i c l e  obse rved  w h a t  appea red  t o  be a n  amount of money on t h e  

f l o o r  of  t h e  d r i v e r ' s  s ide,  n o t h i n g  more. The d e c i s i o n  t o  tow 

and impound t h e  v e h i c l e  w a s  made a f t e r  c o n s u l t a t i o n  w i t h  o t h e r  

l a w  enforcement  o f f i c i a l s ,  who had r e f e r r e d  t o  t h e  money as 

i r r e l e v a n t  t o  t h e  s i t u a t i o n .  

P r i o r  t o  t h e  start of  t h e  I n v e n t o r y  S e a r c h ,  Trooper  Adams 

said t h a t  he wanted t o  go t h r o u g h  t h e  car rea l  good because he 

f e l t  there w e r e  d r u g s  i n  i t .  

T h e  search of  t h e  v e h i c l e  when p o l i c e  o f f i c e r s  are 

d e l i b e r a t e l y  s e e k i n g  ev idence  of  a c r i m e  canno t  be s u s t a i n e d  as 

an  I n v e n t o r y  Sea rch .  State v C h i v e r s ,  4 0 0  So.2d 1 2 4 7  ( 5 t h  DCA 

1 9 8 1 ) .  

A s  a u t h o r i t y  i n  a n a l y z i n g  t h e  v a l i d i t y  of an  I n v e n t o r y  

Sea rch ,  Gordon v S t a t e ,  368 So.2d 59 ( 3 r d  DCA 1979)  c i tes  

Godbee v S t a t e ,  2 0 4  So.2d 4 4 1  (2nd  DCA 1969)  w h i c h  stated: 
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" . . .The r e a s o n a b l e n e s s  of any  s e a r c h  
w i t h o u t  a w a r r a n t  i s  measured from 
t h e  s t a n d p o i n t  of t h e  conduct  of t h e  
searchers. I f  the i r  conduct  i s  i n  
some way r e p r e h e n s i b l e  o r  i f  t h e y  
p r e c i p i t a t e  a s e a r c h  and are 
m o t i v a t e d  t h e r e i n  s o l e l y  by a d e s i r e  
t o  I' hun t I' f o r  i n c r i m i n a t i n g  
evidence, o r  i f  t h e y  do  so w i t h o u t  
any  p l a u s i b l e  e x p l a n a t i o n  o r  
j u s t i f i c a t i o n ,  t h e  i n v a s i o n  i s  a n  
u n r e a s o n a b l e  one.  . . I' Godbee, a t  
p.443 

P r i o r  t o  t h e  I n v e n t o r y  S e a r c h ,  Trooper  A d a m s  t o l d  Grover 

C l i n t o n  Bryan of  K & S Automotive,  t h a t  he wanted t o  go t h r o u g h  

t h e  vehicle  r ea l  "good" because  he f e l t  there w e r e  d r u g s  i n  i t .  

T h i s  s t a t e m e n t  carr ies  w i t h  i t  t h e  s u g g e s t i o n  t h a t  t h e  

I n v e n t o r y  Sea rch  w a s  a p r e t e x t u a l  search p r o s c r i b e d  by t h e  Four th  

Amendment, Hicks v S t a t e  398. So.2d 1008 (1st DCA 1 9 8 1 ) ,  t h e r e b y  

r e q u i r i n g  t h e  search t o  m e e t  t r a d i t i o n a l  p r o b a b l e  c a u s e  s tandards  

i f  i t  i s  t o  be upheld  as v a l i d .  M i l l e r ,  s u p r a  

T h e  money, found on t h e  f l o o r  of  t h e  A p p e l l a n t ' s  v e h i c l e ,  

does  n o t  e s t a b l i s h  s u f f i c i e n t  p r o b a b l e  c a u s e  t o  conduct  a s e a r c h  

wi thou t  a w a r r a n t  o r  t o  a p p l y  t o  a n e u t r a l  m a g i s t r a t e  f o r  

i s s u a n c e  of a search w a r r a n t .  M i l l e r  v S ta te ,  137  So.2d 2 1  (2nd  

DCA 1 9 6 2 ) .  

P robab le  c a u s e  f o r  i s s u a n c e  of  a s e a r c h  w a r r a n t  canno t  b e  

based on m e r e  s u s p i c i o n  b u t  must be  based  on f a c t s  known t o  e x i s t  
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Churney v S t a t e ,  348 So.2d 395 ( 3 r d  DCA 1 9 7 7 ) .  Trooper  Adams, 

when q u e s t i o n i n g  o t h e r  l a w  enforcement  o f f i c i a l s  about  t h e  money 

he s a w  w a s  t o l d  "anybody c a n  have three thousand  d o l l a r s  on t h e  

f l o o r  of t h e i r  car".  

Evidence o f  a p r e t e x t u a l  s e a r c h  r e n d e r s  t h e  search 

u n r e a s o n a b l e  u n l e s s  p r o b a b l e  c a u s e  s t a n d a r d s  are m e t  and B e r t i n e  

is  n o t  c o n t r o l l i n g .  

i 
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CONCLUSION 

T h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  i n  

W e l l s  v S t a t e ,  492 So.2d 1375  ( F l a  5 t h  DCA 1 9 8 5 )  s h o u l d  b e  

a f f i r m e d  based  upon t h e  r e a s o n i n g  set f o r t h  by  t h e  D i s t r i c t  c o u r t  

of Appeal.  

B e r t i n e ,  4 0  C r L  3175 ( J a n u a r y  1 4 ,  1987)  i s  i n a p p l i c a b l e  t o  

t h e  i n s t a n t  case. Should B e r t i n e  be  found a p p l i c a b l e ,  e v i d e n c e  

o f  a p r e t e x t u a l  s e a r c h  r e n d e r s  t h e  s e a r c h  u n r e a s o n a b l e  u n l e s s  

p r o b a b l e  c a u s e  s t a n d a r d s  are m e t .  
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R e s p e c t f u l l y  s u b m i t t e d ,  
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3 C E R T I F I C A T E  O F  S E R V I C E  

I H E R E B Y  C E R T I F Y  t h a t  a t r u e  a n d  c o r r e c t  copy o f  t h e  

f o r e g o i n g  has  b e e n  f u r n i s h e d  v i a  U. S .  M a i l  t o  J O S E P H  N. 

D ' A C H I L L E ,  J R . ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  1 2 5  N o r t h  R i d g e w o o d  

A v e n u e ,  F o u r t h  F l o o r ,  D a y t o n a  B e a c h ,  F 1  3 2 0 1 4 ,  R. W .  E V A N S ,  

A s s i s t a n t  G e n e r a l  C o u n s e l ,  D e p a r t m e n t  of H i g h w a y  Safe ty  & Motor 

V e h i c l e s ,  Ta l lahassee ,  F 1  3 2 3 9 9 - 0 5 0 4  o n  t h i s  '0 day of  

A p r i l ,  1 9 8 7 .  
i 
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