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STATEMENT OF THE CASE 

Because t h e  a p p e l l a n t ,  Evelyn  Brown, t h e  p l a i n t i f f  

below,  h a s  made a  number o f  i n a c c u r a t e  s t a t e m e n t s  p e r t a i n i n g  

t o  t h e  c o n t r o l l i n q  f a c t s  i n  t h e  i n s t a n t  c a s e ,  and b e c a u s e  

t h e  f a c t s  a r e  somewhat c o n v o l u t e d ,  t h e  government  w i l l  re- 

s t a t e  i n  some d e t a i l  what it b e l i e v e s  to  be  t h e  c o n t r o l l - i n g  

f a c t s  t o  t h e  e x t e n t  t h a t  t h e y  d i f f e r  from M s .  Brown's .  I n  

a d d i t i o n ,  i n  o r d e r  to  make it e a s i e r  to  f o l l o w ,  t h e  govern-  

ment i n  t h i s  b r i e f  w i l l  r e f e r  to  a l l  p a r t i e s  by t h e i r  name. 

I. NATURE OF THE CASE 

T h i s  is an a c t i o n  b r o u g h t  by t h e  p l a i n t i f f  s e e k i n g  

e j e c t m e n t .  Both t h e  d e f e n d a n t  Dav i s  and t h e  government  a s  

a n  i n t e r v e n i n g  d e f e n d a n t  a l l e g e  an  number of e q u i t a b l e  de- 

Eenses  i n c l u d i n g  u n j u s t  e n r i c h m e n t ,  i n n o c e n t  mutua l  m i s t a k e ,  

and e q u i t a b l e  c o n v e r s i o n .  

11. COURSE OF PROCEEDINGS 

The p l a i n t i f f  f i l e d  h e r  i n i t i a l  c o m p l a i n t  i n  September  

1982 a g a i n s t  t h e  d e f e n d a n t ,  S h e l i a  Dav i s .  Mrs. Davis  f i l e d  

an  answer  and a  t h i r d  p a r t y  c o m p l a i n t  a g a i n s t  a  number o f  

e n t i t i e s ,  i n c l u d i n q  t h e  i J n i t e d  S t a t e s  o f  America and i ts 

a g e n t ,  J a c k  Drasko.  On December 1 4 ,  1982,  t h e  government  

f i l e d  a mot ion  t o  d i s m i s s  t h e  c o m p l a i n t  a g a i n s t  it and i t s  

a g e n t  on t h e  g r o u n d s  t h e  c o u r t  l a c k e d  p e r s o n a l  j u r i s d i c t i o n  



and  t h a t  Mrs. D a v i s  had n o t  p r o p e r l y  p e r f e c t e d  s e r v i c e  on 

t h e  gove rnmen t .  Dur ing  t h i s  p e r i o d  t h e  p l a i n t i f f ,  Mrs. 

Brown, moved f o r  summary judgment  and Mrs. D a v i s ,  t o g e t h e r  

w i t h  t h e  Demmons, moved to d i s m i s s .  A l l  matters were h e a r d  

o n  F e b r u a r y  8 ,  1983 .  A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g  t h e  

c o u r t  d i s m i s s e d  t h e  gove rnmen t  and i ts  a q e n t ,  J a c k  D r a s k o ,  

as  a p a r t y  t o  t h e  l i t i q a t i o n .  - S e e ,  t h e  c o u r t ' s  o r d e r  of  May 

3 1 ,  1953.  The c o u r t  a l s o  r u l e d  o n  M r s .  Brown ' s  Mot ion  f o r  

Summary J u d g m e n t ,  g r a n t i n q  it i n  p a r t ,  as e v i d e n c e d  by  t h e  

C o u r t ' s  o r d e r  d a t e d  May 23 ,  1983.  

On J u n e  8 ,  1983 ,  Mrs. D a v i s  r e - f i l e d  a t h i r d  p a r t y  

c o m p l a i n t  a g a i n s t  t h e  gove rnmen t  and i t s  a g e n t  Dra sko  and 

o t h e r s .  On Auqus t  8 ,  1983 ,  t h e  qove rnmen t  a g a i n  moved to  

d i s m i s s  t h e  t h i r d  p a r t y  c o m p l a i n t  a g a i n s t  it and i t s  a g e n t .  

On November 1 7 ,  1983 ,  Mrs. D a v i s  a g a i n  a t t e m p t e d  t o  

amend t h e  t h i r d  p a r t y  c o m p l a i n t  to  correct d e f i c i e n c i e s .  On 

December 9 ,  1953 ,  t h e  gove rnmen t  a g a i n  f i l e d  a Mot ion  to  

D i s m i s s .  

On S e p t e m b e r  1 3 ,  1984 ,  t h e  c o u r t  h e l d  a h e a r i n g  on a l l  

p e n d i n g  matters and a p r e - t r i a l  c o n f e r e n c e .  Dur ing  t h i s  

h e a r i n q ,  t h e  c o u r t  d i s m i s s e d  t h e  gove rnmen t  and i ts  a q e n t  as 

t h i r d  p a r t y  d e f e n d a n t s .  The c o u r t  i s s u e d  i t s  p r e - t r i a l  

o r d e r  d a t e d  S e p t e m b e r  28,  1 9 8 4 ,  w h e r e i n  it i n d i c a t e d  t h a t  

t h e  r e m a i n i n q  p r i n c i p a l  i s s u e s  were t h e  remedy d u e  t h e  



p l a i n t i f f  and t h e  i s s u e  o f  damages .  T r i a l  o f  t h e  case was 

s e t  f o r  December 1 1 ,  1954 ,  a t  9:39 a . m .  (App. 1 5 ) .  On Sep- 

t e m b e r  20 ,  1 9 8 4 ,  t h e  qove rnmen t  f i l e 3  a  m o t i o n  to  i n t e r v e n e  

a s  a p a r t y  d e f e n d a n t  and a l s o  f i l e d  a n  a n s w e r .  

A t  t h e  close o f  t h e  t r i a l ,  t h e  c o u r t  f ound  t h a t  t h e  

most e q u i t a b l e  remedy f o r  a l l  c o n c e r n e d  was to r e q u i r e  b o t h  

p a r t i e s  to  e x c h a n g e  d e e d s  and ,  i n  a d d i t i o n ,  awarded t h e  

a p p e l l a n t  h e r  costs and  $ 5 0 0  i n  damages .  

111. DISPOSITION OF LOWER TRIBUNAL 

The t r i a l  c o u r t ,  a f t e r  h e a r i n g  a l l  t h e  w i t n e s s e s  and  

makinq a  f i n d i n g  as  to  c r e d i b i l i t y ,  f ound  t h a t  Mrs. D a v i s  

had i n n o c e n t l y  b u i l t  a  h o u s e  on  p r o p e r t y  owned by Mrs. 

Brown. I t  f u r t h e r  made a f a c t u a l  f i n d i n g  t h a t  t h e  two l o t s  

i n  q u e s t i o n  were s u b s t a n t i a l l y  t h e  same so as  to  be i d e n t i -  

c a l ,  b a s e d  o n  t h e  t e s t i m o n y  o f  t h e  v a r i o u s  a p p r a i s e r s  and 

t h e  l a n d  s u r v e y o r .  ( T r .  9 7 ) .  I t  d i r e c t e d  t h e  exchange  oE 

t h e  l o t s  and found  t h a t  M r s .  Brown had s u s t a i n e d  damages  i n  

t h e  amount o f  $500 .  ( J u d q e ' s  R u l i n g ,  App. 1 6 ) .  

The  a p p e l l a n t  a p p e a l e d  t h e  t r i a l  c o u r t ' s  r u l i n g  and on  

S e p t e m b e r  2 ,  1986  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l s  a£-  

f i r m e d  i n  p a r t  and r e v e r s e d  i n  p a r t ,  f i n d i n g  t h a t  t h e  p l a i n -  

t i f f  had  n o t  r e c e i v e d  c o m p l e t e  r e l i e f .  I t  remanded t h e  

matter to  t h e  C i r c u i t  C o u r t  f o r  f u r t h e r  a c t i o n  c o n s i s t e n t  

w i t h  i t s  f i n d i n g s .  I t  f u r t h e r  c e r t i f i e d  t h e  c o u r t ' s  f o l l o w -  



i n q  q u e s t i o n :  "Can a c o u r t ,  i n  e q u i t y ,  o r d e r  a n  e x c h a n g e  o f  

d e e d s  o f  t w o  l o t s  when t h e  o w n e r  o f  o n e  l o t  m i s t a k e n l y  con-  

s t r u c t s  o n  t h e  a d j a c e n t  l o t  o f  t h e  o t h e r  o w n e r .  (App. 1 ) .  

The a p p e l l a n t  f u r t h e r  p r e s e n t s  t h e  q u e s t i o n  t h a t  i f  t h e  

a n s w e r  t o  t h e  c e r t i f i e d  q u e s t i o n  is y e s ,  t h e  f a c t s  i n  t h i s  

i n s t a n t  case d o  n o t  j u s t i f y  t h e  t r i a l  c o u r t ' s  r u l i n g .  

SUMMARY OF ARGUMENT 

A couR1r I N  EQUITY CAN ORDER AN EXCHANGE OF 
DEEDS OF TWO LOTS WHEN THE OWNER OF ONE LOT 
MISTAKEYLY CONSTRUCTS ON THE ADJACENT LOT OF 
THE OTHER OWNER WHERE THE LEGAL REMEDY DOES 
NOT ACCORD BOTH PARTIES COMPLETE, FULL AND 
TIMELY W L I E F .  

B o t h  t h e  t r i a l  c o u r t  a n d  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l  r e c o g n i z e d  t h e  w e l l  e s t a b l i s h e d  p r i n c i p l e  t h a t  e q u i t y  

c a n  b e  i n v o k e d  w h e r e  t h e  l ega l  r e m e d i e s ,  a l t h o u g h  e x i s t i n g ,  

are n o t  a d e q u a t e .  T h e  s t r i c t  l e t t e r  o f  t h e  s t a t u t e  i n  t h e  

i n s t a n t  case p r o v i d e s  t h e  p l a i n t i f f  w i t h  a w i n d f a l l  w h i l e  

s e v e r e l y  h a n d i c a p p i n g  t w o  e q u a l l y  i n n o c e n t  p a r t i e s ;  c l e a r l y  

a n  i n e q u i t a b l e  r e s u l t .  The  l e g a l  r e m e d i e s  l e f t  t h e  d e f e n -  

d a n t s  are m e a n i n g l e s s  i n  t h i s  case. T h u s ,  t h e  t r i a l  c o u r t ' s  

d e c i s i o n  w a s  j u s t ,  p r o p e r  and  e q u i t a b l e .  

ARGUMENT 

THE DISTRICT COURT OF APPEALS D I D  NOT ERR I N  
APPLYING EQUITABLE PRINCIPLES TO 

THE PACTIJAL SITUATION PRESENTED. 



I t  is now w e l l  e s t a b l i s h e d  i n  t h e  S t a t e  of F l o r i d a  t h a t  

e q u i t y  is  invoked  when t h e  remedy a t  law is i n a d e q u a t e .  The 

mere e x i s t e n c e  o f  t h e  l e g a l  remedy d o e s  n o t  n e c e s s a r i l y  

p r e c l u d e  a p p l i c a t i o n  of  an  e q u i t a b l e  remedy. The q u e s t i o n  

i s  t h e  adequacy  of  t h e  l e q a l  remedy. S e e ,  West v. S h i r l y ,  

69 So.2d 132 ( P l a .  1 9 5 3 ) .  A c o u r t  o f  e q u i t y  g i v e s  r e m e d i e s  

and e n f o r c e s  r i q h t s  i n  view of t h e  t o t a l i t y  of  a l l  t h e  f a c t s  

and c i r c u m s t a n c e s  i n  a  n a r t i c u l a r  c a s e .  S e e ,  Creiss P o t a s -  - 
s ium P h o s p h a t e  C o .  v .  K n i g h t ,  89  F l a .  1004 ,  124 So. 751 

( 1 9 2 7 ) .  The q u e s t i o n  c e r t i f i e d  to t h i s  c o u r t  by t h e  F i r s t  

D i s t r i c t  C o u r t  o f  Appea ls  is, s imp ly :  A r e  t h e r e  any  ci rcum- 

s t a n c e s  under  which a c o u r t  of  e q u i t y  c a n  exchange  t h e  d e e d s  

of t w o  l o t s  a d j a c e n t  t o  e a c h  o t h e r  i n  o r d e r  to  c u r e  t h e  

0 m i s t a k e  of  one  o f  t h e  owners?  The answer  is, s i m p l y ,  y e s ,  

t h e  c o u r t  c a n ,  unde r  any  c i r c u m s t a n c e s  i n  which t h e  remedy 

a t  l aw is i n a d e q u a t e .  The a p p e l l a n t ,  i n  h e r  b r i e f ,  s u b m i t s  

t h e  a d d i t i o n a l  q u e s t i o n  t h a t  i f  so, is t h e  c a s e  a t  b a r  s u c h  

a  c i r c u m s t a n c e ?  

The p l a i n t i f f ,  i n  h e r  i n i t i a l  b r i e f ,  t a k e s  a  c u r i o u s l y  

a m b i v a l e n t  p o s i t i o n  r e g a r d i n g  t h i s  i s s u e .  F i r s t ,  s h e  s t a t e s  

t h a t  Mrs. Dav i s  h a s  a d e q u a t e  r e m e d i e s  a t  l aw and t h e r e f o r e  

e q u i t a b l e  p r i n c i p l e s  s h o u l d  n o t  have been  a p p l i e d .  However, 

t h r o u q h o u t  h e r  b r i e f ,  s h e  t h e n  s t a t e s  t h a t  t h e  r e l i e f  re- 



q u e s t e d  is  f o r  t h e  c o u r t  to  d i r e c t  t h a t  Mrs. Brown be award- 

ed t h e  v a l u e  of  h e r  l o t ,  w i t h o u t  improvements p l u s  i n t e r e s t  

a t  t h e  l e q a l  r a t e s  on t h e  d a t e s  on which t h e  improvements  

were made o r ,  i n  t h e  a l t e r n a t i v e ,  t h a t  s h e  be  g r a n t e d  pos- 

s e s s i o n  o f  t h e  improved l o t .  By so f a s h i o n i n g  such  a  re- 

q u e s t ,  t h e  p l a i n t i f f ' s  a t t o r n e y  answered t h e  q u e s t i o n  posed 

t o  t h i s  c o u r t  a s  s h e  is r e q u e s t i n g  e q u i t a b l e  r e l i e f ;  a l b e i t  

d i f f e r e n t  i n  k ind  t h a n  t h a t  which t h e  lower  c o u r t  g r a n t e d  

i n i t i a l l y .  T h e r e f o r e  hav ing  re1 i e d  on e q u i t y ,  t h e  p l a i n t i f f  

i n  e f f e c t  wa ives  any o b j e c t i o n  s h e  may have and now can  no 

l o n g e r  r e l y  on t h i s  i s s u e  on t h e  q r o u n d s  of  a p p e a l .  - S e e ,  

Rupp v.  P i c k f o r d ,  175 So.2d 72 ( 3 r d  DCA 1 9 6 5 ) ;  Holand v .  

C a t e s ,  43 So.2d 848 ( F l a .  1 9 5 0 ) ;  and  Coleman v.  Coleman, 

191 So.2d 460 (1st DCA 1 9 6 6 ) .  I n  a d d i t i o n ,  t h e r e  a r e  s e v e r -  

a l  o t h e r  r e a s o n s  why t h e  e q u i t a b l e  p r i n c i p l e s  were p r o p e r l y  

a p p l i e d  by t h e  c o u r t  below i n  t h e  i n s t a n t  c a s e .  

F i r s t :  The p l a i n t i f f  h a s  o v e r l o o k e d  t h e  f a c t  t h a t  t h e  

g o v e r n ~ n e n t ,  a s  an i n t e r v e n i n g  d e f e n d a n t ,  h a s  a l s o  s o u g h t  

e q u i t y  i n  t h i s  c a s e  and a s  an i n n o c e n t  mor tgage  h o l d e r  h a s  

no a d e q u a t e  remedy a t  law. 

Second: The p l a i n t i f f  h a s  q l o s s e d  o v e r  t h e  f a c t  t h a t  

Mrs. Dav i s  r e c e i v e d  h e r  f i n a n c i n g  i n  o r d e r  to  p e r m i t  h e r  t o  

p u r c h a s e  a home. T h i s  f i n a n c i n q  was r e c e i v e d  v i a  t h e  U n i t e d  

S t a t e s  o f  America a c t i n g  by and t h r o u g h  t h e  Farmers  H o m e  



a d m i n i s t r a t i o n ,  U . S .  Depar tment  of  A g r i c u l t u r e .  The FmHA 

was a c t i n g  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  of  T i t l e  5  of 

t h e  Bollsing a c t  o f  1949 ,  a s  amended, 42 U.S.C. 51271. A s  

s t a t e d  i n  t h e  A c t ,  i n  o r d e r  t o  q u a l i f y  f o r  f i n a n c i a l  a s s i s t -  

a n c e ,  Mrs. Dav i s  had to d e m o n s t r a t e  t h a t  s h e  was u n a b l e  to 

r e c e i v e  f i n a n c i n g  from any o t h e r  commercial  s o u r c e .  

T h i r d :  The p l a i n t i f f  h a s  i q n o r e d  t h e  f a c t  t h a t  Mrs. 

Dav i s  is an  uneduca ted  p e r s o n  who is n e i t h e r  f i n a n c i a l l y  

a b l e  to  h i r e  a n  a t t o r n e y  nor  is  s h e  c a p a b l e  t o  r e p r e s e n t  

h e r s e l f .  She is ,  f o r  a l l  i n t e n t s  and p u r p o s e s ,  a t  t h e  mercy 

o f  t h e  c o u r t .  

F o u r t h :  A s  t h e  t r i a l  t r a n s c r i p t  r e v e a l s ,  t h e  t r i a l  

c o u r t ,  a f t e r  c o n s i d e r i n g  t h e  e v i d e n c e  p r e s e n t e d  d u r i n q  t h e  

t r i a l ,  i n c l u d i n q  t h e  t e s t i m o n y  of  t h e  p l a i n t i f f ,  t h e  l a n d  

s u r v e y o r ,  and two q u a l i f i e d  a p p r a i s e r s ,  f ound ,  a s  a  matter 

o f  f a c t ,  t h a t  t h e r e  was n e q l i g i b l e  d i f f e r e n c e  i n  t h e  v a l u e  

be tween  t h e  t w o  l o t s  as  unimproved and t h a t  t h e  d i f f e r e n c e  

was a p p r o x i m a t e l y  $500. The t r i a l  c o u r t  awarded t h e  appe l -  

l a n t ,  Mrs. Brown, $500  i n  damages.  By t h e  a p p e l l a n t ' s  own 

a d m i s s i o n s ,  s h e  made no improvements  wha t soeve r  to  t h e  l a n d .  

( T r .  p. 4 5 ) .  Hence, any v a l u e  o v e r  and above t h e  v a l u e  o f  

t h e  unimproved l o t  i t s e l f  was t h r o u g h  t h e  e f f o r t s  o f  Mrs. 

Davis .  N o  where i n  t h e  r e c o r d  is t h e r e  any i n d i c a t i o n  t h a t  



Mrs. D a v i s  or t h e  FmHA were aware  o f  any  m i s t a k e  a t  t h e  t i m e  

t h e  h o u s e  was b u i l t .  

F i f t h :  The a p p e l l a n t  c o n t i n u e s  t o  m a i n t a i n  t h a t  s h e  

d i d  n o t  c o n t r i b u t e  t o  t h e  p rob lem w h a t s o e v e r  and t h e r e f o r e  

i s  more i n n o c e n t  t h a n  a l l  t h e  o t h e r  p a r t i e s  i n v o l v e d .   his 

s e l f - s e r v i n q  d e c l a r a t i o n  is  s i m p l y  n o t  t r u e  f o r  numerous 

r e a s o n s .  Moreover ,  it is o f  o n l y  min imal  i m p o r t a n c e  where 

t h e  c o u r t  is a t t e m p t i n g  to  f a s h i o n  a  d e c i s i o n  f a i r  to  a l l  

p a r t i e s  i n v o l v e d .  

I t  s h o u l d  be  p o i n t e d  o u t  t h a t  t h e  c o n c l u s i o n s  o f  t h e  

t r i a l  c o u r t  come b e f o r e  t h e  a p p e l l a t e  c o u r t  c l o t h e d  w i t h  t h e  

p r e s u m p t i o n  of  c o r r e c t n e s s .  - S e e ,  ~ t l a n t i c  C.L.R. C o .  v s .  

Bayna rd ,  1 1 2  F l a .  So. S t .  Joe P a p e r  Co.  

v s .  S t a t e  D e p t .  o f  E n v i r o n m e n t a l  R e g u l a t i o n ,  371 So.2d 178  

( 1 s t  DCA 1 9 7 9 ) .  I n  s u p p o r t  o f  t h e s e  p r e s u m p t i o n s  t h e  a p p e l -  

l ee ,  a s  t h e  p r e v a i l i n q  p a r t y ,  is e n t i t l e d  t o  t h e  henef  it  o f  

a l l  r e a s o n a b l e  i n f e r e n c e s  t h a t  c a n  be drawn from t h e  e v i -  

d e n c e ,  v iewed i n  t h e  l i q h t  most f a v o r a b l e  to  it. - S e e ,  A t l a n -  

t i c  C.L.R. Co .  v. Bayna rd ,  s u p r a .  The e v i d e n c e  c o n t a i n e d  i n  

t h e  c a s e  is t h a t  t h e  h o u s e  was c o n s t r u c t e d  i n  March 1930 ,  

( T r .  pp. 7 ,  8 4 ) ,  y e t  Mrs. Srown n e v e r  compla ined  u n t i l  t h e  

m a t t e r  o f  t h e  e r r o n e o u s  s u r v e y  was b r o u g h t  to  h e r  a t t e n t i o n  

by t h e  a p p e l l e e ,  Mrs. D a v i s ,  i n  1982. ( T r .  p.38) .  The re- 

c o r d  is a l s o  c l e a r  t h a t  iqrs. Brown, a n  e x p e r i e n c e d  and li- 



c e n s e d  r e a l  e s t a t e  b r o k e r  ( T r .  p. 3 3 )  p u r c h a s e d  t h i s  l o t  a s  

an  i n v e s t m e n t  ( T r .  p.  35)  and a t t e m p t e d  w i t h o u t  s u c c e s s  t o  

s e l l  t h e  t r a c t  of l a n d  f o r  a  p r o f i t .  ( T r .  p. 4 1 ) .  Mrs. 

Brown's  t e s t i m o n y  is t h a t  s h e  made a  h a b i t  o f  q o i n g  to  v i s i t  

t h e  l o t  e a c h  y e a r ;  ( T r .  pp. 36 ,  3 7 ) ;  s h e  mi s sed  o n l y  one 

y e a r ;  ( T r .  p. 3 7 )  ; t h a t  s h e  i n t e n d e d  to  v i s i t  t h e  p r o p e r t y  

i n  1981 b u t  Mrs. ~ a v i s  c a l l e d  h e r  a b o u t  t h e  p r o p e r t y  b e f o r e  

s h e  had a n  o p p o r t u n i t y  to  do  so. ( T r .  p .  3 7 ) .  On p a g e s  39 

t h r o u q h  50 o f  t h e  t r a n s c r i p t ,  t h e  c o u r t  posed a number of  

q u e s t i o n s  which impacted  on Mrs. Brown's c r e d i b i l i t y  con- 

c e r n i n y  how s h e  s e l e c t e d  t h i s  p a r t i c u l a r  l o t .  

The i s s u e  o f  a p p e l l a n t ' s  c r e d i b i l i t y  was b r o u g h t  i n t o  

t h i s  c a s e  by t h e  a p p e l l a n t  h e r s e l f  when, a t  t h e  o u t s e t  o f  

t h e  h e a r i n q ,  s h e  made t h r e e  p o i n t s  v e r y  c l e a r :  ( i )  t h a t  t h e  
- 

m i s t a k e  i n  t h e  c a s e  was n o t  an " i n n o c e n t  m i s t a k e "  ( T r .  p. 

1 3 ) ;  ( i i )  t h a t  s h e ,  h e r s e l f ,  was " t o t a l l y  i n n o c e n t "  i n  t h e  

case ( T r .  p. 1 2 ) ;  and ( i i i )  a p p e l l a n t ' s  s t a t e m e n t  t h r o u q h  

h e r  a t t o r n e y  t h a t  s h e  was e n t i t l e d  to  t h e  l o t  a s  improved 

( T r .  PP. 1 4 ,  1 6 ) .  The i s s u e  o f  t h e  i nnocence  of  t h e  appe l -  

l a n t  was t h e r e f o r e  p l a c e d  i n  i s s u e  by t h e  a p p e l l a n t  h e r s e l f .  

Once t h e  i s s u e  was p l a c e d  i n t o  e v i d e n c e ,  t h e  c r e d i b i l i t y  o f  

t h e  w i t n e s s  is one f o r  t h e  t r ier  of f a c t  to judge  and w i t h i n  

t h e  d i s c r e t i o n  o f  t h e  t r ier  o f  f a c t .  - S e e ,  Hendley v. Pa r -  

s o n ,  433 So. 2d 458 ( 4 t h  DCA 1 9 8 4 ) .  I t  is  a l s o  c l e a r  from - 



t h e  r e c o r d  i n  t h i s  c a s e  t h a t  t h e  c o u r t ,  r e c o g n i z i n g  i t s  

r e s p o n s i b i l i t y  to d e t e r m i n e  whe the r  to b e l i e v e  Mrs. Brown 

when s h e  s t a t e d  s h e  had n o t h i n g  to  d o  w i t h  t h e  m i s t a k e  b e i n g  

made and d i d  n o t  know a b o u t  t h e  b u i l d i n g  of  t h e  house  u n t i l  

some t i m e  a f t e r  i ts  c o m p l e t i o n ,  r u l e d  t h a t  s h e  i n  f a c t  knew 

or s h o u l d  have  known a b o u t  t h e  b u i l d i n g  and a l l o w e d  t h e  

b u i l d i n g  to  c o n t i n u e  to  c o m p l e t i o n .  Whi le  t h e r e  is  no f a c t -  

u a l  r u l i n g  on t h i s  p o i n t ,  it is, n e v e r t h e l e s s ,  c l e a r  t h a t  

t h e  c o u r t  was measu r inq  Mrs. Brown's  c r e d i b i l i t y .  ( T r .  p. 

4 0 ) .  Based on  t h e  c o u r t ' s  d e c i s i o n ,  it can  be  i n f e r r e d  t h a t  

t h e  c o u r t  d i d  n o t  f i n d  Mrs. Brown t o  be  wor thy  o f  b e l i e f .  A s  

s t a t e d  above ,  t h e  a p p e l l e e ,  a s  t h e  p r e v a i l i n g  p a r t y  is en-  

t i t l e d  to  t h e  b e n e f i t  o f  a l l  r e a s o n a b l e  i n f e r e n c e s  t h a t  can  

b e  drawn from t h e  e v i d e n c e  viewed i n  t h e  l i g h t  most f a v o r -  

a b l e  to it. I n  t h e  i n s t a n t  c a s e ,  v i ewing  a l l  t h e  e v i d e n c e  

c o n t a i n e d  i n  t h e  r e c o r d  i n  a l i g h t  most f a v o r a b l e  to t h e  

gove rnmen t ,  it c a n  be  d e m o n s t r a t e d  t h a t  Mrs. Brown's  c r e d i -  

b i l i t y  was s u s p e c t  and t h e  c o u r t ,  as t h e  t r i e r  o f  f a c t ,  

s i m p l y  d i d  n o t  b e l i e v e  t h a t  it was r e a s o n a b l e  t h a t  s h e  had 

no knowledqe o f  t h e  c o n s t r u c t i o n  of  t h e  house  u n t i l  t h e  t i m e  

s h e  s t a t e d  s h e  d i d .  

T h i s  i n f e r e n c e  is f u r t h e r  b u t t r e s s e d  by t h e  f a c t  t h a t  

t h e  a p p e l l a n t  a d m i t s  t h a t  s h e  p u r c h a s e d  t h e  p r o p e r t y  f o r  a n  

i n v e s t m e n t .  ( T r .  pp.  34 ,  3 5 ) .  The cost t o  h e r  was $2 ,843 .  



86. ( T r .  p. 3 6 ) .  The e v e n t s  have  p r o v e n  t h a t  i n v e s t m e n t  to 

be  a p o o r  one  a s  Y r s .  Sxown a t  one  t i m e  a t t e m p t e d  to  se l l  

i t  f o r  $5 ,000  and was u n a b l e  t o  do  so. ( T r .  p. 4 1 ) .  The 

r e m a i n i n g  e v i d e n c e  i n  t h e  r e c o r d  is t h a t  t h e  s u b d i v i s i o n  

where t h e  t h e  two l o t s  a r e  l o c a t e d  is p r e s e n t l y  n o t  b e i n g  

deve loped  and t h e  l a n d  v a l u e  o f  t h a t  s u b d i v i s i o n  is n o t  

a p p r e c i a t i n g  a t  even  t h e  c o u n t y  a v e r a g e .  ( T r .  p. 7 9 ) .  I n  

s h o r t ,  a p p e l l a n t  made a  bad i n v e s t m e n t  and now b e l i e v e s  s h e  

h a s  found  a  way t o  r e c o u p  h e r  money and make a  p r o f i t  a t  

someone e l se ' s  e x p e n s e .  I t  is s i m p l y  i n e q u i t a b l e  t o  p e r m i t  

t h e  a p p e l l a n t  t o  d o  so. 

A s  a  g e n e r a l  r u l e ,  i t  can  b e  s a i d  t h a t  i n  o r d e r  t o  p re -  

c l u d e  a  resort t o  a  c o u r t  o f  e q u i t y ,  t h e  r e n e d y  a t  l aw 

a v a i l a b l e  mus t  b e  a s  p r a c t i c a l  and a s  e f f i c i e n t  t o  t h e  e n d s  

o f  j u s t i c e  and i ts  prompt a d m i n i s t r a t i o n  a s  t h e  remedy f a s h -  

i o n e d  i n  e q u i t y .  I n  o t h e r  words,  t h e  j u r i s d i c t i o n  i n  e q u i t y  

a t t a c h e s  u n l e s s  t h e  l e g a l  remedy b o t h  i n  r e s p e c t  to t h e  

. f i n a l  r e l i e f  a c c o r d e d  t h e  p a r t i e s  and t h e  mode of  a t t a i n i n g  

it is a s  e f f i c i e n t  a s  t h e  remedy which e q u i t y  a f f o r d s  unde r  

t h e  same c i r c u m s t a n c e s .  S e e ,  Roe v. Roe, 95  
7 

F l a .  

So. 108 ( 1 9 2 8 ) .  

Applyinq t h a t  s t a n d a r d  to  t h e  i n s t a n t  c a s e ,  t h e  f a c t s  

o f  t h e  c a s e  which must b e  c o n s i d e r e d  a r e  t h e  r i p p l i n g  e f -  

f e c t s  t h a t  t h e  h a r s h  r e s u l t s  which t h e  a p p e l l a n t  s e e k s  w i l l  



have  on t h e  v a r i o u s  p a r t y  d e f e n d a n t s .  The p r i n c i p a l  de fen -  

d a n t ,  M r s .  D a v i s ,  is w i t h o u t  t h e  c a p a b i l i t y  of h i r i n g  an  

a t t o r n e y  t o  r e p r e s e n t  h e r  i n t e r e s t .  A p p e l l a n t ' s  argument  

t h a t  s h e  can  r e c o v e r  f rom " t h e  r e s p o n s i b l e  p a r t y w  is unfo r -  

t u n a t e l y  a n  empty one .  I t  is h i q h l y  u n l i k e l y  t h a t  t h e  ap- 

p e l l a n t  would be a b l e  t o  f i n d  an  a t t o r n e y  to  r e p r e s e n t  h e r  

i n t e r e s t  i n  any  s u c h  a c t i o n ,  assuming  f o r  t h e  moment t h a t  

t h e  " r e s p o n s i b l e  p a r t y "  can  be a s c e r t a i n e d  and t h a t  t h e  

s t a t u t e  of  l i m i t a t i o n s  h a s  n o t  e x p i r e d .  I t  is p r o b a b l e  t h a t  

s h e  w i l l  be u n a b l e  to  d e t e r m i n e  j u s t  who is t h e  " r e s p o n s i b l e  

p a r t y "  and f u r t h e r ,  t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  f o r  

b r i n g i n g  an  a c t i o n  a q a i n s t  t h a t  p a r t y  h a s  now e x p i r e d  t h u s  

l e a v i n g  h e r  w i t h  t h e  a l t e r n a t i v e  of  e i t h e r ,  a t  h e r  e x p e n s e ,  

( u t i l i z i n q  f u n d s  made a v a i l a b l e  to  h e r  by t h e  Farmers  Home 
- 

A d m i n i s t r a t i o n )  r e q o v e  t h e  house  - which  a p p e l l a n t  h a s  a rgu-  

ed s h e  would resist - o r ,  lose p o s s e s s i o n  of h e r  home en- 

t i r e l y .  Mrs. Dav i s '  home is c e r t a i n l y  un ique  to  h e r  and is 

c e r t a i n l y  a s  un ique  a s  t h e  l a n d  i n  q u e s t i o n .  Its loss would 

l e a v e  Mrs. D a v i s  homeles s  b u t  s t i l l  r e s p o n s i b l e  to t h e  qov- 

e rnmen t  f o r  t h e  repayment  of  t h e  l o a n  f u n d s  s h e  r e c e i v e d  to  

p u r c h a s e  t h e  home. 

The government  is a l s o  an  i n n o c e n t  p a r t y .  The a p p e l -  

l a n t  i g n o r e s  t h i s  f a c t  and f u r t h e r  i g n o r e s  t h e  damage t h a t  

t h e  r e q u e s t e d  r e l i e f  would impose on t h e  government .  The 



q o v e r n m e n t ' s  o n l y  r e m e d i e s  would be:  ( i )  t o  l o a n  Y r s .  D a v i s  

a d d i t i o n a l  f u n d s  t o  p u r c h a s e  t h e  home f rom t h e  a p p e l l a n t  and 

t h e n  f o r e c l o s e  upon it when s h e  is u n a b l e  to  make t h e  new 

and e n l a r g e d  paymen t s ;  ( i i )  n o t  make any  l o a n  f u n d s  a v a i l -  

a b l e  to  Mrs. ~ a v i s  and upon h e r  loss  o f  h e r  home to  t h e  

a p p e l l a n t  r e d u c e  t h e  g o v e r n m e n t ' s  d e b t  to  judgment ,  t h e  

e f f e c t  o f  t h i s  which would h e  t o  hamper Mrs. D a v i s '  a b i l i t y  

t o  improve h e r  economic  s i t u a t i o n  f o r  t h e  l i f e  of  t h e  judg-  

men t ;  o r  ( i i i )  allow Mrs. D a v i s  to  lose h e r  home and t h e n  

f o r g i v e  h e r  o f  t h e  d e b t .  T h i s  i n  t u r n  would create a t a x a b l e  

e v e n t  f o r  N r s .  D a v i s ,  t h e r e b y  c a u s i n g  h e r  f u r t h e r  harm, and 

would r e s u l t  i n  t h e  g o v e r n m e n t ' s  n o t  b e i n g  r e p a i d  f o r  i t s  

l o a n .  Under no c i r c u m s t a n c e s  c a n  any  o f  t h e  above  r e s u l t s  

b e  c o n s i d e r e d  f a i r  and e q u i t a b l e  g i v e n  t h e  f a c t s  of  t h e  

case. 

C o u n t e r b a l a n c e d  a q a i n s t  t h e s e  r e s u l t s  is t h e  f a c t  t h e  

a p p e l l a n t  p u r c h a s e d  t h e  p r o p e r t y  as an  i n v e s t m e n t  and subse -  

q u e n t l y  l e a r n e d  t h a t  i n v e s t m e n t  was a p o o r  one .  The c o u r t ,  

a t  t h e  t i m e  o f  t r i a l ,  a t t e m p t e d  t o  f a s h i o n  a n  e q u i t a b l e  

r e s u l t  which  would protect  h e r  i n v e s t n e n t  ( a l b e i t  a poor 

o n e )  and compensa t e  h e r  f o r  any  loss i n  v a l u e  o c c a s i o n e d  by 

t h e  new l o t  y e t  a t  t h e  same t i m e  protect  t h e  i n t e r e s t s  o f  

t h e  i n n o c e n t  p a r t i e s ,  i .e .  Mrs. D a v i s  and t h e  government .  

T h a t  r u l i n g ,  i q  e f f e c t ,  p l a c e d  Mrs. Srown i n  t h e  same s i t u a -  



t i o n  s h e  was i n  b e f o r e .  The r e a l  r e a s o n  f o r  Mrs. Brown's 

a p p e a l  is t h a t  s h e  d o e s  n o t  want to  he  i n  t h e  same p o s i t i o n  

s h e  was p r e v i o u s l y  b e c a u s e  t h e  p r o p e r t y  i n  which s h e  i n v e s t -  

ed was and is u n m a r k e t a b l e  and s h e  s t a n d s  to  lose t h a t  i n -  

v e s t m e n t .  

The a p p e l l a n t  t h e n  s t a t e s  t h a t  t h e  c o n t r o l l i n g  c a s e  law 

is i n o p p o s i t e  and stresses f i v e  d i f f e r e n c e s  i n  t h e  t w o  l o t s ,  

a t t e m p t i n q  to  d e m o n s t r a t e  t h a t  t h e  r e s u l t  r e a c h e d  by t h e  

t r i a l  c o u r t  was i n e q u i t a b l e .  Whi le  t h e s e  d i f f e r e n c e s  a r e  o f  

form and n o t  s u b s t a n c e ,  a l l  b u t  one  c a n  be e a s i l y  c o r r e c t e d  

upon remand. 1 

The a p p e l l a n t ' s  a rgument  on a p p e a l  is  Sased  on t h r e e  

p o i n t s :  (i) t h a t  t h e  o r d e r i n g  of  t h e  exchange  of  t h e  l o t s  is 

an  award o f  damages;  ( i i )  t h a t  t h e  c o u r t  h a s  o t h e r  e q u i t a b l e  

The qovernment  u n d e r s t a n d s  t h e  f i r s t  t h r e e  d i f f e r e n c e s  
c i t e d  Sy t h e  a p p e l l a n t  have a l r e a d y  been  c u r e d .  The f i f t h  
d i f f e r e n c e  is  a  r e s u l t  of  t h e  a p p e l l a n t ' s  f a i l u r e  to  main- 
t a i n  t h e  p r o p e r t y ,  a l l o w i n q  t h e  trees and u n d e r b r u s h  on t h e  
p r o o e r t y  to  grow. T h i s  c o n d i t i o n  o f  ove rg rowth  would e x i s t  
on any l o t  owned by t h e  a p p e l l a n t  a s ,  by h e r  own a d m i s s i o n ,  
s h e  h a s  t a k e n  no a c t i o n  t o  m a i n t a i n  t h e  p r o p e r t y .  Moreover ,  
it would t a k e  min imal  e f f o r t  to  correct t h i s  d i f f e r e n c e  b y  
c l e a r i n g  away t h e  u n d e r b r u s h .  T h i s  d i f f e r e n c e ,  d e s p i t e  t h e  
a p p e l l a n t ' s  c h a r a c t e r i z a t i o n ,  was n o t  found by t h e  c o u r t  t o  
be s u b s t a n t i a l  and t h e  c o u r t  found  a s  a  m a t t e r  o f  f a c t  t h a t  
it had no r e a l  e f f e c t  on t h e  v a l u e  of  t h e  t w o  l o t s .  The 
f o u r t h  d i f f e r e n c e  c i t e d  by t h e  a p p e l l a n t ,  t h a t  r e g a r d i n g  t h e  
e l e v a t i o n  of  t h e  t w o  l o t s ,  was c o n s i d e r e d  by t h e  c o u r t  and 
was p re sumab ly  t h e  r e a s o n  f o r  t h e  award of  $500  damage. I t  
s h o u l d  be n o t e d  t h a t  t h e  d i f f e r e n c e  a s  t o  e l e v a t i o n  is  t h e  
o n l y  one  p r e s e n t e d  by t h e  a p p e l l a n t  a t  t h e  t i m e  of  t h e  hea r -  
i n g .  



o p t i o n s  a v a i l a b l e  to  it which it s h o u l d  have e x e r c i s e d  and 

( i i i )  t h a t  t h e  c o n t r o l l i n q  c a s e  of  V o s s  v .  Forque  is f a c t u -  

a l l y  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  c a s e  i n  f o u r  r e s p e c t s .  

C o n s i d e r i n g  a p p e l l a n t ' s  f i r s t  a rgument ,  t h e  c o u r t  is 

c o n f r o n t e d  w i t h  t h e  f a c t  t h a t  t h e  F i r s t  D i s t r i c t  C o u r t  of  

Appeal i n  e f f e c t  f a i l e d  t o  f o l l o w  t h e  t r i a l  c o u r t ' s  f i n d i n g s  

o f  f a c t  and i n s t e a d  s u b s t i t u t e d  its own judgment.  T h i s  is 

improper  a s  t h e  F i r s t  D i s t r i c t  Cour t  of Appeal d i d  n o t  have  

t h e  b e n e f i t  of t h e  l i v e  t e s t i m o n y  and t h e  b e n e f i t  o f  judging  

t h e  demeanor of  t h e  w i t n e s s e s .  T h e r e f o r e ,  it shou ld  n o t  have 

s u b s t i t u t e d  i t s  own f a c t u a l  f i n d i n g s  f o r  t h a t  o f  t h e  t r i a l  

c o u r t ,  e s p e c i a l l y  where t h e s e  f i n d i n g s  p e r t a i n  t o  " d i f f e r -  

e n c e s "  i n  t h e  p r o p e r t y  n o t  o r i q i n a l l y   resented t o  t h e  t r i a l  

c o u r t  and which were e a s i l y  c o r r e c t i b l e .  

P o i n t  Two, t h e  c o u r t  must c o n s i d e r  t h e  h i s t o r i c a l  pur- 

p o s e s  and r e a s o n s  f o r  e q u i t y  j u r i s d i c t i o n .  I t  is w e l l  es- 

t a b l i s h e d  t h a t  " e q u i t y  r e g a r d s  a s  done t h a t  which o u g h t  to  

b e  done" .  A p p e l l a n t  and t h e  p r i n c i p a l  d e f e n d a n t ,  Mrs. Dav- 

is ,  s h o u l d  s i m p l y  have exchanged t h e  two l o t s  i n v o l v e d  wi th-  

o u t  r e s o r t i n g  to  t h e  c o u r t s ,  w i t h  one p a r t y  making up any  

m a t e r i a l  d i f f e r e n c e s  i n  v a l u e  to  t h e  o t h e r .  T h i s  is what 

n e i g h b o r s  d o  and a r e  e x p e c t e d  to  do. I n s t e a d ,  a p p e l l a n t  

i n i t i a l l y  s o u q h t ,  i n  e f f e c t ,  a  w i n d f a l l ,  p o s s e s s i o n  of  t h e  

improved p r o p e r t y .  ( T r .  pp.  14-17) .  I n  h e r  i n i t i a l  b r i e f  t o  



t h i s  c o u r t ,  a p p e l l a n t  so€ t e n e d  t h i s  r a t h e r  u n r e a l  i s t i c  and 

c a l c u l a t i n g  demand by s t a t i n g  s h e  is w i l l i n g  t o  a l l o w  t h i s  

c o u r t  t o  o r d e r  t h e  p r i n c i p a l  d e f e n d a n t ,  Mrs. Dav i s ,  to  buy 

t h e  p r o p e r t y  from h e r  a t  i ts f a i r  marke t  v a l u e ,  p l u s  i n t e r -  

e s t .  A p p e l l a n t  j u s t i f i e s  t h i s  a c t i o n  by c i t i n g  a  g e n e r a l  

r u l e  t h a t  e q u i t y  w i l l  n o t  h e l p  one who h a s  made improvements  

on  t h e  l a n d  of  a n o t h e r  by m i s t a k e  where t h e  t r u e  owner h a s  

n o t  a c q u i e s e d  i n  t h e  improvements or knew of t h e  improve- 

ments .  A s  s t a t e d  p r e v i o u s l y ,  w h i l e  t h e  t r i a l  c o u r t  made no 

s p e c i f i c  f i n d i n g  r e g a r d i n g  t h i s  c o n t e n t i o n ,  it is c l e a r  t h a t  

t h e  t r i a l  c o u r t  was c o n s i d e r i n g  t h e  c r e d i b i l i t y  of  t h e  ap- 

p e l l a n t  i n  r u l i n g  a s  it d i d .  The c l e a r  i n f e r e n c e  is  t h a t  t h e  

t r i a l  c o u r t  found t h e  a p p e l l a n t  t o  be  i n c r e d i b l e .  The F i r s t  

D i s t r i c t  Cour t  of Appeal on r e v i e w  s h o u l d  n o t  have reweighed  

t h e  e v i d e n c e  and s u b s t i t u t e d  i t s  judgment f o r  t h a t  of t h e  

t r ier  of  f a c t s .  I n  t h i s  r e g a r d ,  see M a n u f a c t u r e r s  N a t ' l  Bank 

o f  H i a l e a h  v .  Canmont I n t e r n ,  I n c . ,  322 So.2d 565 (1975)  and 

Dowling v .  L o f t i n ,  72 So.2d 283 ( F l a .  1 9 5 4 ) .  

CONCLUSION 

I n  summary, t h e  a p p e l l e e / d e f e n d a n t ,  U n i t e d  S t a t e s  o f  

America,  would s t a t e  t h a t  t h e  lower  c o u r t  pondered  a l l  prob- 

a t i v e  e v i d e n c e  i n  t h e  c a s e  and d e t e r m i n e d  t h a t  t h e  p r i n c i -  

p les  o f  e q u i t y  s h o u l d  be  a p p l i e d  based  on t h e  f a c t s  of t h i s  

c a s e .  T h e r e a f t e r ,  t h e  c o u r t  c o r r e c t l y  d e t e r m i n e d  t h a t  t h e  



c o n t r o l l i n g  c a s e  i n  F l o r i d a  is Voss v. Fo rgue ,  84 So. 2d 563 

( F l a .  1 9 7 4 ) .  A f t e r  f i n d i n g  t h e  d e t e r m i n a t i v e  f a c t s  i n  t h e  

c a s e ,  t h e  c o u r t  found t h a t  it  was i n  t h e  best  i n t e r e s t  o f  

a l l  p a r t i e s  t o  r e q u i r e  b o t h  t h e  p l a i n t i f f  and t h e  p r i n c i p a l  

d e f e n d a n t  t o  exchange  l o t s  and ,  i n  a d d i t i o n ,  awarded t h e  

a p p e l l - a n t  $ 5 0 0  i n  damages. T h a t  r u l i n g  is based  on t h e  

f a c t s  and is e q u i t a b l e  t o  a l l  p a r t i e s  i n v o l v e d .  I t  is c l e a r  

t h a t  a s  a  g e n e r a l  r u l e ,  t h e  s t a t u t o r y  l e g a l  remedy p r o v i d e d  

i n d i v i d u a l s  f o r  loss o f  p r o p e r t y  a r e  n o t  a d e q u a t e  i n  a l l  

i n s t a n c e s  p a r t i c u l a r l y  i n  i n s t a n c e s  where e q u i t y  can  f a s h i o n  

a  remedy which would he p l a i n e r ,  more c e r t a i n ,  more prompt,  

more s u f f i c i e n t  and more f u l l y  comple t e  and p r a c t i c a l  t h a n  

t h e  l e g a l  remedy a f f o r d e d  by s t a t u t e .  The remedy f a s h i o n e d  

by t h e  t r i a l  c o u r t  i n  t h e  c a s e  - s u b  j u d i c e  is s u p e r i o r  t o  

t h a t  a t  l aw and t h e r e f o r e  e q u i t y  s h o u l d  be invoked t o  g r a n t  

t h e  r e l i e f  s o u g h t .  

WHEREFORE, t h e  U n i t e d  S t a t e s  o f  America r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  a p p e a l  of t h e  d e f e n d a n t  is  f r i v i l o u s  and 

s h o u l d  be  d e n i e d .  
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